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The  Judiciary  department  of  the  State  of  IllinoiB  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and 
Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions. 
Southern,  Central  and  Northern,  in  which  the  terms  were  held, 
with  one  clerk  for  each  of  the  three  grand  divisions  elected  for  a^ 
term  of  six  years,  the  court  sitting  at  Mt  Vernon,  Springfield  and 
Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be 
held  in  the  city  of  Springfield,  on  the  first  Tuesday  in  October, 
December,  February,  April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Philufs Bloomington. 

JUSTICES. 

Fir9t  l>i»^ric«— Carroll  C.  Boggs Fairfield. 

Second  District — ^Jambs  B.   Ricks Taylorville. 

Third  District— Jacob  W.  Wilkin Danville. 

Fourth  District — Gut  C.  Scott Aledo. 

Fifth  District— JonTi  P.  Hand Cambridge. 

Sixth  District — ^James  H.  Cartwkioht Oregon. 

Seventh  District — Benjamin  D.  Magruder.  .  .Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not 
served  as  Chief  Justice  within  six  years  last  past  Mr.  Justice 
Cartwrifi^t  is  the  present  Chief  Justice. 

clerk. 
Christopher  Mamer,   Springfield. 

librarian. 
Ralph  H.  Wilkin,  Springfield. 


(Hi) 
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(2)  APPELLATE  COUETS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  Clerk  is 
elected  in  each  district 


W.  Cltds  Jones  and  Keene  H.  Addington,  comprising  the  law  firm 
of  Jones  ft  Addington,  100  Washington  street,  Chicago. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and 
October. 
Clebk— Alfred  R.  Porter*  Ashland  Block,  Chicago. 
Francis  Adams,  Presiding  Justice*  Ashland  Block,  Chicago. 
FA9LIN  Q.  Baix,  Justice,  Ashland  Block,  Chicago. 
£2dwabd  O.  Bbown,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COUET.^ 


FIRST  DISTRICT. 

Fbedebick  a.  SMrTHy  Presiding  Justice,  Ashland  Block* 

Chicago. 
FitANK  Bakeb,  Justice,  Ashland  Block,  Chicago. 
Henbt  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS- (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Dayiess, 
Kane,  Kankakee,  Kendall,  Knox,  Lake,  LASalle,  Lee,  Liv- 
ingston, Marshall,  McHenry,  Mercer,  Ogle,  Peoria,  Putnam, 
Rock  Island,  Stark,  Stephenson,  Warren,  Whiteside,  Will, 
Winnebago  and  Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

Alonzo  K.  Vickers*  Presiding  Justice,  Vienna. 
Dobrance  Dibell,  Justice,  Joliet. 
William  M.  Farmer,  Justice,  Vandalia. 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass, 
Champaign,  Christian,  Clark,  Coles,  Cumberland,  DeWitt, 
Douglas,  Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey, 
Logan,  Macon,  Macoupin,  Mason,  McDonough,  McLean,  Me- 
nard, Montgomery,  Morgan,  Moultrie,  Piatt,  Pike,  Sangamon, 
Schuyler,  Scott,  Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield.  Sangamon  county,  on  the  third 
Tuesdays  in  May  and  November. 

*This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the 
Supreme  Court  under  the  proTlsions  of  the  act  of  the  General  Assembly,  ap> 
proved  June  2,  1897.    Kurd's  Statutes.  1897,   608.  Laws  of  1897,  185. 


ClKOUIT    COUETS. 


Clbek— W.  C.  Hippard,  Springfield. 

Leslie  D.  Puterbaugh,  Presiding  Justice,  Peoria. 
James  S.   Baume,  Justice,  Galena. 
Frank  D.  Ramsiat,  Justice*  Morrison. 

FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton, 
Crawford,  Edwards,  Effingham,  Fayette,  Franklin,  Qallatln, 
Hamilton,  Hardin,  Jackson,  Jasper,  Jefterson,  Johnson,  Law- 
rence, Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski, 
Randolph,  Richland,  Saline,  St.  Clair,  Union,  Wabash,  Wash- 
ington, Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth 

Tuesdays  in  February  and  August 
Clebk— Albert  C.  MiUspaugh,   Mount  Vernon. 

CoLOSTiN  D.  Mtebs,  Presiding' Justice,  Bloomlngton. 
Jambs  A.  Cbeiohton,  Justice,  Springfield. 
Habbt  Higbee,  Justice,  Pittsfield. 


(3)  CIRCUIT  COURTS. 


B^clusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit. — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Alonzo  K.  Vickers,  Vienna. 
Warren  W.  Duncan,  Marion. 
William  N.  Butler,  Cairo. 

Second  Circuit. — ^The  counties  of  Hardin,  Qallatln,  White,  Ham- 
ilton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland, 
Lawrence  and  Crawford.  ^^^^^^ 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearce,  Carmi. 
Jacob  R.  Creiohton,  Fairfield. 

Third  Circuit. — ^The  counties  of  Randolph,  Monroe,  St  Clair, 
Madison,  Bond,  Washington  and  Perry. 

JXTDQES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
BIBngham,  Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman   E.   Ames,   Shelbyville. 
Samuel  L.  Dwight,  Centralla. 

Fifth  Circttit— The  counties  of  Vermilion,  Edgar,  Clark,  Cum- 
berland and  Coles.  ^^^^^ 

James  W.  CraIG,  Mattoon. 
E.  R  E.  KiMBRouGH,  Danville. 
Morton  W.  Thompson,  Danville. 

•iMWB  1897.  188. 
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Sixth  OircuiL — ^The  counties  of  Champaign,   Douglas,   Moultrie, 
Macon,  DeWltt  and  Piatt 

jxnxsES. 
WiLLiAH  G.  Cochran,  Sullivan. 
Solon   Philbbick,   Champaign. 
William  C.  Johns,  Decatur. 

Seventh  Cfircuit. — The  counties  of  Sangamon,  Bftacoupln,  Morgaa, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
RoBEBT  B.  Shiblet,  CarlinviHe. 
Owen  P.  Thompson,  JacksonyiUe. 

Eighth  Circuit. — ^Tlie  counties  of  Adams,  Schuyler,  MasMi,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harbt  Higbee,  Pittsfleld. 
Thomas  N.  Mehan,  Mason  City. 
Albebt  Akebs,  Quincy. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

Gbobge  W.  Thompson,  Galesburg. 
John  A.  Gbat,  Canton. 
RoBEBT  J.  Gbieb,  Monmouth. 

Tenth  Circuit. — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Taaewell.  ^^^^ 

Leslie  D.  Pdtebbauqh,  Peoria. 
Theodobe  N.  Gbeen,  Pekin. 
Nicholas  E.  Wobthington,  Peoria. 

Eleventh  Circuit. — ^The  counties  of  McLean,  Liringston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Mtebs,  Bloomington. 
Geobge  W.  Patton,  Pontiac. 
Thomas  M.  Habris,  Lincoln. 

Twelfth  Circuit.— The  counties  of  Will,  Kankakee  and  IroQUOis. 

judges. 
Dobbance  Dibell,  Joliet. 
Albebt  O.  Marshall,  Watseka. 
Frank  L.  Hooper,  Joliet. 

Thirteenth     Circuit. — ^The    counties    of    Bureau,     LaSalle    and 

^"»^^y-  JUDGES. 

Charles  Blancharo,  Ottawa. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit.    The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry.  ^^^^ 

William  H.  Gest.  Rock  Island. 
Frank  D.  Ramsat,  Morrison. 
Emert  C.  Graves.  Geneseo. 
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Fifteenth  Circuit. — ^The  counties  of.  Jo  Daviess,  St'^phenson,  Car* 
ToU,  G^e  and  Lee. 

JUDGES. 

Richard  S.  Farband,  Dixon. 
James  S.  Baume,  Qalena. 
Oscar  E.  Heard,  Freeport. 

Sixteenth  Circuit. — ^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

judges. 

Henbt  B.  Willis,  Elgin. 
Charles  A.  Bishop,  Sycamore.  . 
Linus  C.  Ruth,  Hinsdale. 

Seventeenth    Circuit.—The   counties   of  Winnebago,   Boone,   Mo- 
Henry  and  Lake. 

judges. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Dohnellt,  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY, 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circnit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the 
Judges  of  the  Circuit  and  Superior  Courts  are  Judges,  ex  offloio, 
of  the  Criminal  Court. 

CIRCUIT   COURT. 
Clerk — ^John  A.  Linn,  Fort  Dearborn  Building,  Chicago. 
judges, 
murrat  f.  tulet,  john    gibrons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford  Lockwood    Honore, 

Frank  Baker,  George  Kersten, 

Francis   Adams,  Julian   W.   Mack, 

Thomas  G.  Windes,  Frederick   A.    Smith, 

MEBRm    W.    PiNCKNET,  CHARLES    M.    WALKER. 

SUPERIOR    COURT. 
Clerk — Charles  W.  Vail,  Fort  Dearborn  Building,  Chicago. 

JUDGES. 

Joseph  E.  Gart,  Henrt  V.  Freeman, 

Ben  M.  Smith,  Farlin  Q.   Ball, 

Theodore  Brentano,  Axel  Chttraus,  i 

George  A.   Dufuy,  Jesse   Holdom,  | 

Albert  C.   Barnes,  Marcus   Kavanagh, 

Arthur  H.  Chetlain,  Willard  M.  MoBwen.  , 


viii  City  Coubts. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,. 
and  when  so  established  have  concurrent  jurisdiction  within  the 
city»  with  the  Circuit  Courts,  in  all  civil  and  criminal  cases,  ex- 
cept treason  and  murder,  and  in  appeals  from  Justices  of  the 
peace  residing  within  the  city.  (Hercules  Iron  Works  v.  E.,  J.  ft 
E.  Ry.  Co..  141  IlL  497.) 


THE  CITY  COURT  OF  ALTON. 
Jambs  B.  Dunnegait.  Judge.  Fbancis  Bbaitdeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Healt,  Judge.  Fbank    W.  Gbeenawat,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Oallaoheb,  Judge.  W.   S.   Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homes   Abbott,    Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY   COURT   OF  EAST   ST.   LOUIS. 
W.  J.  N.  MoTEBS,  Judge.  Thomas  J.   Healt,   Clerks 

THE   CITY   COURT   OF  ELGIN. 
John  L.  Healt,  Judge.  Chables   S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWIiuams,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT   OF  MATTOON. 
Lafslet  C.  Henlet,  Judge.  Thomas  M.  Lttle,  Clerk.. 

THE   CITY  COURT  OF  ZION  CITY. 
V.  V.  Babnes,  Judge.  O.  L.  Spbecbeb,  Clerks 


County  and  Pbobate  Coubts.  ix 

(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Ck>ok,  Kane,  La  Salle,  Peoria,  Sangamon,  St 
Clair  and  Will,  each  having  a  population  of  over  70,000,  probate 
courts  are  established,  distinct  from  the  county  courts.  In  the 
other  counties  the  county  courts  have  Jurisdiction  in  all  matters^ 
of  probate.     (Laws  1881,  72.) 

JT7DQES.  COUNTIES.  COUNTY  SEATS. 

Chablbs    B.   McCbobt Adams Qulncy. 

William    8.   Dewet Alexander Cairo. 

Joseph    Stobt    Bond Greenville. 

Wm.   C.   DeWolf,.Jb Boone Belvldere. 

S.    A.    HuBBABD ...Brown Mt.    Sterling. 

Joe    a.    Davis Bureau Princeton. 

F.    I.    BizAiLLioN Calhoun Hardin. 

Alva  F.  Wingebt Carroll .Mt.  Carroll. 

Dabius   N.   Walkeb Cass Virginia. 

Calvin   C.   Stalet .Champaign Urbana. 

James   H.   Fobbesteb. Christian Taylorvllle. 

£^rEBETT  Connelly   Clark Marshall. 

John    R.    Bonney. Clay Louisville. 

James   Allen    Clinton Carlyle. 

T.   N.   CoFEB Coles Charleston. 

Obbin    N.    Cabteb Cook... Chicago. 

Chables  S.  Cutting,  Pro.  J.Cook Chicago. 

AusBY    L.    Lowe Crawford Robinson. 

Stephen  B.  Rabiden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Feed    C-    Hill DeWitt Clinton. 

William   W.   Reeves Douglas Tuscola. 

Mazzini    Slusseb    DuPage Wheaton. 

Walteb  S.   Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.   Weight Effingham Efilngham. 

Bevebly   W.   Henby Fayette Vandalla. 

H.    H.    Kebb Ford Paxton. 

James    P.    Mooneyham Franklin Benton. 

W.  Scott  Edwabds • .  •  .Fulton Lewlstown. 

Mabsh  Wiseheabt   Gallatin Shawneetown*. 

David    F.    King Greene Carrollton. 

Geobge   W.   Huston Grundy Morr4s. 

Chas.    B.    Thomas Hamilton McLeansboro. 

John    W.    Williams Hancock Carthage. 

Mabcelles   L.  Tteb Hardin Elizabethtown.. 

RuFus  F.  Robinson Henderson Oquawka. 

Thebon   H.   Chesley Henry Cambridge. 

Fbank    Habby     Iroquois Watseka. 

Willabd    F.    EiLLis Jackson Murphysbora 

I.  D.   Shamhabt Jasper Newton. 

CoNBAD  ScHUL   Jeffersou Mt.  Vernon. 

Chables   S.   Whtte Jersey Jersejrville. 

William   Rippin    Jo  Daviess Galena. 

W.  Y.  Smtth    Johnson Vienna. 

M.   O.    Southwobth Kane Geneva. 

John  H.  Williams,  Pro.  J.. Kane Geneva. 

Abthub  W.  Deselm Kankakee Kankakee. 

William    Hill    Kendall Yorkville. 

J.  D.  Welsh    Knox Galesburg.. 


County  and  Phobate  Coubts. 


JUDGES.  COUNTIES.  OOUNTT   SEATS. 

DbWitt  L.  Jones Lake .Waukegan. 

William  H.  Hinebaugh LaSalle Ottawa. 

Albert  T.  Labdin,  Pro.  J... LaSalle Ottawa. 

Jasfeb  D.  Madding Lawrence Lawrenceville. 

Robert  H.  Scott Lee Dixon. 

Chables  p.  H.  Cabithebs... Livingston.... Pontiac. 

Donald    McCk)BMiCK Logan Lincoln. 

Obpheus  W.   Smith Macon Decatur. 

John   B.   Vaughn Macoupin Carlinville. 

John   B.   Hillskotteb Madison..: Bdwardsvile. 

Chas.    H.   Holt Marlon Salem. 

Daniel   H.   Gbegg Marshall Lacon 

James  A.  McComas Mason Havana. 

Lannes  p.  Oakes Massac Metropolis. 

William  J.  Fbanklin McDonough Macomb. 

Obson  a.   Oillmobe McHenry Woodstock. 

RoLLAND  A.  Russell McLean Bloomington. 

Obobge  B.  Watkins Menard Petersburg. 
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New  Yirginia  Coal  Company  y.  Russell  Gower. 

1.  McTs  EXAMINATION — wKcn  established.  Held,  in  this  case,  that 
the  owner  of  the  mine  in  question  caused  such  an  examination  to  be 
made  of  his  mine,  and  In  other  respects  so  complied  with  the  Miners 
Act,  as  to  preclude  the  hypothesis  of  a  wilful  violation  of  the  statute 
such  as  would  authorize  a  recovery  for  personal  injuries. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Williamson  County;  the  Hon.  Bnoch  B.  Newlin,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1904.  Re- 
versed. Opinion  filed  September  9,  1904.  Rehearing  denied  March 
1,1905. 

E.  E.  Denison  and  W.  H.  Wakdeb,  for  appellant 

PiL.ix>w  &  Smith  and  A.  J.  Kimmel,  for  appellee. 

Mb.  Justice  Hiobee  delivered  the  opinion  of  the  court 
This  ivas  an  action  on  the  case  based  upon  section  18 
of  "An  Act  to  revise  the  laws  in  relation  to  coal  mines 
and  subjects  relating  thereto,  and  providing  for  the  health 
and  safety  of  persons  employed  therein,"  approved  April 
18,  A.  D.  1899.    Rev.  Statutes,  Chapter  93. 

The  declaration  contains  two  counts  which  are  substan- 
tially the  same.     It  alleges  that  on  June  6,  1902,  the  de- 
fendant,   the   New   Virginia    Coal   Company,    owned    and 
1  ,  (1) 


Appellate  Coubts  op  Illinois. 


Vol.  119.]  New  Virginia  Coal  Co.  v.  Gower. 

operated  a  coal  mine  in  Williamson  county,  Illinois,  and 
the  plaintiff,  Kussell  Gower,  was  working  as  a  miner  there- 
in; that  it  was  the  duty  of  defendant  to  employ  a  com- 
petent mine  examiner  at  all  tiihes^  and  cause  him  to  visit 
the  mine  every  day  before  the  men  were  permitted  to 
enter  therein  and  make  a  careful  examination  and  inspection 
of  all  places  where  men  were  expected  to  pass  or  work 
and  inscribe  on  the  walls  of  each  room  or  working  place, 
with  chalk,  the  month  and  day  of  the  month  of  his  visit; 
that  it  was  the  duty  of  the  examiner  to  place  a  conspicuous 
mark  on  all  dangerous  working  places  and  to  make  a  daily 
record  of  the  condition  of  the  mine  as  he  foimd  it  in  a 
book  kept  for  that  purpose  for  the  information  of  all  per- 
sons interested;  that  it  was  the  duty  of  defendant  to  cause 
such  examination  and  record  to  be  made  each  morning 
before  the  miners  were  permitted  to  descend  into  the  mine; 
that  the  defendant  disregarding  its  duties,  wilfully  violated 
said  section  of  the  act  above  referred  to  and  n^ligently, 
carelessly  and  wilfully  neglected  to  cause  a  competent  mine 
examiner  to  visit  said  mine  and  inspect  the  room  in  which 
plaintiff  was  working  on  the  day  in  question  and  mark  the 
same  or  record  the  condition  of  said  room  and  wilfully  and 
negligently  permitted  and  directed  plaintiff  to  enter  said 
mine  and  room  before  any  examination  of  the  same  was 
made  and  recorded  as  required  by  law;  that  by  reason  of 
said  wilful  and  negligent  failure  of  defendant  to  perform 
its  said  duties,  the  plaintiff,  while  in  a  room  of  said  mine, 
engaged  in  mining  coal,  was  struck  and  injured  by  a  large 
mass  of  clod,  rock  or  slate,  which  fell  from  the  roof  of 
said  room,  crushing  his  right  hip  and  thigh  bone,  frac- 
turing a  rib  and  thereby  permanently  injuring  him.  The 
charges  in  short  are,  first,  that  defendant  wilfully  failed 
to  cause  a  competent  examiner  to  inspect  the  mine  and 
the  room  where  plaintiff  worked  and  mark  the  same  on 
the  morning  of  the  injury ;  second,  that  defendant  wilfully 
failed  to  have  a  record  made  of  the  condition  of  the  mine 
in  a  book  kept  for  that  purpose  before  the  men  were  per- 
mitted to  enter  the  mine  to  work;   and,,   third,   that  de- 
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fendant  wilfully  permitted  plaintiff  to  enter  the  mine  to 
work  before  an  examination  had  been  made  thereof  and 
recorded  as  required  by  the  statute. 

There  was  a  plea  of  the  general  issue  and  a  jury  trial, 
resulting  in  a  verdict  in  favor  of  the  plaintiff  for  $1,500. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled  and  a  judgment  entered  for  the  amount  of  the 
verdict,  from  which  the  defendant  appeals. 

The  first  and  principal  question  presented  for  our  con- 
sideration is  whether  the  evidence  in  the  case  sustained 
the  charge  that  defendant  was  guilty  of  a  wilful  failure 
of  its  duties  in  the  three  particulars  named. 

It  appeared  from  the  proofs  that  appellee  began  to  work 
in  appellant's  mine  on  June  6,  1902;  that  he  descended 
into  the  mine  about  7:30  a,  m.  in  company  with  his  son, 
Joseph  Gower,  and  was  shown  to  his  room  by  Oscar  Cart- 
lide,  the  mine  manager,  who  went  into  the  room  and 
looked  it  over.  At  about  11:30  a.  m.  appellee  fired  a  shot 
knocking  down  a  small  amount  of  coal.  About  three 
o'clock  p.  m.,  while  appellee  was  at  work  making  arrange- 
ments to  fire  another  shot^  a  piece  of  slate  about  seven  feet 
long,  three  feet  wide  and  seven  inches  thick  in  the  center^ 
fell  from  the  roof,  striking  him  upon  the  hip,  throwing  him 
backwards  and  inflicting  the  injuries  complained  of.  Ap- 
pellee and  his  son,  who  were  both  working  in  the  room,  the 
mine  manager,  who  went  to  the  room  with  them  and  looked 
it  over,  and  several  miners  who  were  in  it  during  the  day 
all  failed  to  notice  the  piece  of  slate  which  caused  the  in- 
jury, prior  to  the  time  it  fell.  On  the  day  the  injury 
occurred  appellant  had  in  its  employ  Edgar  E.  Poole,  a 
mine  examiner  of  thirty-four  years'  experience  and  pos- 
sessed of  a  certificate  of  competency  from  the  state  board 
of  examiners,  as  required  by  law.  He  testified  that  he 
went  down  into  the  mine  about  six  o'clock  in  the  morning 
of  said  day  and  examined  the  rooms  and  entries,  marking 
every  place  he  went  to;  that  he  examined  the  room  where 
appellee  was  afterwards  injured  and  there  were  no  dan- 
gerous places  discoverable  in  the  roof  of  the  same  at  that 
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time;  that  lie  marked  the  room  with  the  date  of  his  ex- 
amination; that  after  making  his  inspection  of  the  mine 
he  recorded  his  report  in  the  book  kept  for  that  purpose 
in  the  engine  room,  located  fifty  to  sixty  feet  from  the 
place  where  the  men  were  lowered  into  the  mine,  about 
seven  o'clock  a,  m.,  before  appellee  or  the  other  men  went 
to  work.  The  book  containing  the  report  of  the  inspection 
made  by  the  examiner,  with  his  signature  thereto,  was  in- 
troduced in  evidence.  The  engineer,  Nickerson,  who  worked 
on  the  night  shift  at  that  time,  testified  that  he  lowered 
the  examiner  into  the  mine  on  the  day  in  question  between 
five  and  six  o'clock  in  the  morning  and  Engineer  McGowen, 
who  worked  on  the  day  shift  and  came  on  at  seven  o'clock 
a.  m.,  testified  to  bringing  the  examiner  out  of  the  mine 
on  the  same  morning. 

The  evidence  in  relation  to  the  visit  of  the  mine  ex- 
aminer to  the  mine  on  the  day  named,  is  uncontradicted 
and  must  be  considered  as  showing  conclusively  that  the 
examiner  visited  the  mine  and  made  his  entry  of  the  same 
in  the  record  required  to  be  kept  for  that  purpose,  prior 
to  the  time  the  miners  went  to  work  in  the  morning.  Ap- 
pellee, however,  contends  that,  even  if  the.  examiner  did 
go  into  the  mine  at  the  time  he  claims  to  have  done  so, 
he  did  not  make  the  kind  of  an  examination  required  by 
the  statute.  The  section  of  the  statute  above  referred  to 
provides,  among  other  things,  that  as  evidence  of  his  ex- 
amination of  all  working  places,  the  examiner  shall  inscribe 
on  the  walls  of  each  with  chalk,  the  month  and  the  day 
of  the  month  of  his  visit  and  appellee  introduced  evidence 
tending  to  show  that  such  marks  did  not  appear  either  in 
the  room  where  appellee  worked  or  in  certain  other  rooms 
of  the  mine. 

Appellant  sought  to  overcome  the  force  of  this  evidence 
by  testimony  tending  to  show  that  chalk  marks  on  the  roof 
or  walls  of  a  coal  mine  are  easily  washed  out  bv  dampness 
or  drip  water  and  that  there  was  so  much  water  and  damp- 
ness in  the  part  of  the  mine  where  appellee  worked,  the  mine 
examiner's  marks  would  often  become  invisible  a  few  min- 
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utes  after  he  made  them.  Even  if  this  evidence  be  con- 
sidered as  proving  that  the  examiner  failed  to  mark  with 
chalk  the  room  where  appellee  worked  and  other  working 
places  in  the  manner  provided  by  law,  it  would  only  show 
an  imperfect  performance  of  duty  on  his  part. 

In  the  case  of  Himrod  Coal  Co.  v.  Schroath,  91  111. 
App.  234,  it  is  said:  "In  this  state  where  the  operator 
of  a  coal  mine,  before  permitting  any  persons  to  enter  the 
mine,  causes  it  to  be  daily  examined  by  a  competent  and 
duly  authorized  agent,  who  in  good  faith  makes  such  ex- 
amination, to  ascertain  if  there  are  any  dangerous  con- 
ditions there  which  render  it  unsafe  for  men  to  begin  work 
therein,  and  after  such  examination  fails  to  find  there  are 
such  dangerous  conditions,  and  reports  the  mine  to  be  in 
a  safe  condition,  when  in  fact  it  is  not,  in  that  case,  such 
operator  ought  not  to  be  held  liable  to  the  widow  of  a 
person  killed  by  such  dangerous  condition,  in  an  action 
in  her  name,  for  the  reason  that  said  section  14  (now  33) 
only  authorizes  her  to  maintain  such  action  where  the  act 
was  wilfully  violated  or  its  provisions  wilfully  not  com- 
plied with.  .  .  .  The  statute  does  not  give  such 
widow  a  right  of  action  against  the  operator  for  mere  neg- 
ligence, but  only  for  wilful  negligence." 

In  the  case  of  Kellyville  Coal  Co.  v.  Hill,  87  111.  App. 
424,  the  court,  in  speaking  of  the  statute  relating  to  the 
examination  of  mines,  says:  "If  the  operator  employs  an 
examiner,  holding  a  certificate  authorizing  him  to  act  as 
such^  and  the  examination  is  made  at  the  time  required, 
that,  in  our  opinion,  would  constitute  a  compliance  so  far 
as  the  operator  is  concerned.  At  all  events,  a  mere  mistake 
of  the  examiner  or  a  failure  on  his  part  to  detect  a  de- 
fective place  in  the  roof  should  not  constitute  a  'wilful  neg- 
lect of  the  operators  within  the  meaning  of  the  statute." 

We  are  of  opinion  that  the  evidence  in  this  case  shows 
appellant  in  good  faith  caused  its  mine  to  be  examined 
by  the  examiner  in  its  employ,  who  was  shown,  by  his 
certificate  from  the  state  board  of  examiners,  to  be  compe- 
tent; that  such  examiner  inspected  the  mine  on  the  day  in 
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question  and  made  a  record  of  the  condition  of  the  mine  in 
a  book  kept  for  that  purpose  before  appellee  and  the  other 
miners  entered  the  mine  to  -work,  and  that  there  was  no 
evidence  tending  to  show  that  appellant  was  guilty  of  a 
wilful  failure  to  comply  with  the  statute  in  any  of  the 
three  particulars  named  in  the  declaration  and  above  re- 
ferred to. 

The   judgment   of   the   court   below   is   accordingly   re- 
versed. 

Reversed. 


Max  Koehler,  et  al.,  v.  John  J.  King,  Sheriff,  etc., 
for  use,  etc. 

1.  Pebsonal  pbopebty — effect  of  possession  of.  One  rightfully  In 
the  possession  of  personal  property  through  a  transaction  untainted 
by  fraud,  may  successfully  assert  his  claim  under  either  a  bill  of 
sale  or  an  unrecorded  chattel  mortgage. 

2.  E«BB0B — when  deemed  toaived.  An  error  not  relied  on  in  the 
motion  for  a  new  trial  will  be  deemed  on  appeal  to  have  been  waived. 

3.  Damages — when  failure  to  claim,  at  the  conclusion  of  a  dec- 
laration, cannot  he  taken  advantage  of.  It  is  too  late  after  verdict 
to  take  advantage  of  an  omission  to  claim  specific  sum  in  damages- 
at  the  conclusion  of  the  declaration. 

4.  Vebdict — when  amendment  of,  hy  court,  proper.  The  court  in 
an  action  of  debt  may  amend  the  verdict  by  inserting  therein,  at  the 
proper  place,  "We  find  the  debt  to  be  |2,000." 

5.  Sheriff — when  need  not  "bring  two  suits  on  replevin  "bond. 
Where  a  replevin  bond  is  given  to  the  sheriff  to  indemnify  him, 
among  other  things,  from  claims  which  may  be  made  against  him 
by  two  separate  parties,  he  is  not  required  to  bring  two  actions  upon 
such  bond  but  may  institute  a  single  action  for  the  use  of  both  of 
such  parties. 

Action  of  debt  Appeal  from  the  Circuit  Ck>urt  of  Perry  County; 
the  Hon.  Robert  D.  W.  Holder,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

B.  W.  Pope  and  R.  W.  S.  Wheatley,  for  appellants. 
.W.  H.  Hart  and  I.  R.  Spilman,  for  appellee  • 
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Mb.  PsEsiDiNa  Justice  Higbbe  delivered  the  opmion 
of  the  couit. 

This  was  an  action  of  debt  on  a  replevin  bond.     The 
proofs  in  the  case  show  the  following  state  of  facts: 

Val«itine  Pflanz  was  the  owner  of  a  butcher  shop  and 
an  ice  plant  in  the  city  of  Du  Quoin,  Illinois.  The  butcher 
shop  was  in  charge  of  John  Eomeiss,  who  worked  on  a 
salary,  and  the  ice  plant  was  operated  by  Jacob  Naumer^ 
who  had  entered  into  some  arrangement  of  partnership 
with  Pflanz.  On  July  11,  1900,  Pflanz  was  indebted  to 
each  of  these  persons,  the  several  demands  amounting  in 
all  te  some  $600  or  $700,  and  was  also  indebted  to  several 
other  parties.  One  of  the  other  creditors,  The  Masonic 
Temple  Association,  had  reduced  its  debt  to  judgment,  and 
caused  execution  to  be  issued  and  a  levy  thereunder  to  h& 
made  on  the  butcher  shop  fixtures,  some  horses,  wagons 
and  other  property  belonging  to  Pflanz.  Part  of  this  prop- 
erty was  in  the  butcher  shop  in  charge  of  Romeiss  and 
the  remainder  in  the  possession  of  Naumer  at  the  ice  plant. 
The  constable,  after  making  his  levy,  left  the  property 
with  these  parties.  In  order  to  avoid  a  sale  of  the  prop- 
erty, which  was  about  to  be  made  under  the  execution,, 
an  agreement  was  entered  into  on  the  date  last  mentioned 
between  Komeiss,  Naumer  and  Pflanz, .  by  which  Romeiss- 
and  Nauman  paid  off  the  execution  debtj,  amounting  to 
$157,  and  took  a  bill  of  sale  from  Pflanz  of  the  property 
levied  upon.  This  bill  of  sale  does  not  appear  to  have  been 
recorded,  but  by  an  understanding  between  the  parties^ 
to  it,  the  property  was  permitted  to  remain  in  the  pos- 
session of  Komeiss  and  Naumer  to  protect  them,  under  the* 
bill  of  sale,  for  the  money  so  advanced  and  the  separate 
demands  also  due  them  from  Pflanz.  Afterwards,  on 
August  20,  1904,  Pflanz  made  a  bill  of  sale  of  the  prop* 
erty  in  question  to  Max  Koehler,  one  of  the  appellants,. 
to  secure  a  claim  due  the  American  Brewing  Company, 
which  he  represented,  and  two  days  later  Koehler  began 
a  suit  in  replevin  against  Romeiss  and  Naumer,  entering 
into  a  replevin  bond  in  the  usual  form  in  the  sum  of  $2,000. 
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After  a  jury  was  called  to  try  the  issues  in  the  replevin 
suit,  but  before  the  cause  had  been  submitted,  the  plaintiff 
therein  submitted  to  a  non-suit  and  judgment  was  entered 
against  him  for  the  return  of  the  property  which  he  had 
replevied,  to  the  defendants  in  the  suit  Afterwards  this 
suit  was  brought  on  the  replevin  bond,  by  the  sheriff  for 
the  use  of  Eomeiss  and  Naumer,  the  defendants  in  the 
replevin  suit.  Suitable  pleadings  were  filed  and  upon 
the  trial  the  issues  were  found  in  favor  of  the  sheriff  for 
the  use  aforesaid.  A  motion  for  a  new  trial  was  overruled 
and  judgment  entered  upon  the  verdict  for  the  amount  of 
the  penalty  of  the  bond  to  be  discharged  and  satisfied  upon 
the  payment  of  damages,  to  the  amount  of  $982.69  and 
costs  of  suit.  From  that  judgment  an  appeal  is  prosecuted, 
by  the  defendants  below,  to  this  court. 

It  is  insisted  by  appellants  that  the  so-called  bill  of  sale 
from  Pflanz  to  Eomeiss  and  Naumer  was  in  effect  a  chattel 
mortgage,  that  it  did  not  provide  for  the  retention  of  the 
property  by  the  mortgagor.,  was  not  recorded,  possession 
of  property  described  in  it  was  not  taken  by  the  mortgagees, 
and  therefore  the  same  was  void  and  of  no  effect  as  against 
Koehler.  The  affidavit  made  by  Koehler  in  the  replevin 
suit  stated  that  he  was  entitled  to  the  possession  of  the 
property  in  question  but  that  Romeiss  and  Naumer  had 
wrongfully  taken  and  detained  the  same  from  him  and 
the  declaration  filed  by  him  in  the  same  case  made  sub- 
stantially the  same  statement.  The  proofs  in  the  case 
before  us  show  that  Eomeiss  and  Naumer  were  creditors  of 
Pflanz  in  good  faith;  tl\at  they  were  put  in  possession  of 
the  property  by  the  constable  who  levied  upon  the  same, 
upon  an  execution  against  Pflanz;  tbat  they  paid  the  debt 
to  satisfy  which  the  execution  had  been  levied,  thereby 
saving  the  property  from  sale  under  the  same;  that  Pflanz 
made  the  conveyance  of  the  property  to  them  for  a  valu- 
able consideration  and  permitted  them  to  retain  the  pos- 
session of  the  property  which  they  already  had.  Such 
being  the  case,  it  was  immaterial  whether  the  instrument 
executed  to  them  bv  Pflanz  was  a  bill  of  sale  or  a  chattel 
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mortgage  or  whether  the  same  was  recorded.  As  Romeiss 
and  Xanmer  were  in  possession  of  the  property,  either  as 
purchasers  or  mortgagees,  mider  the  instrument  executed 
to  them  by  Pflanz,  and  as  no  fraud  appeared  in  the  trans- 
action and  Koehler  failed  to  show  that  he  had  any  right 
in  the  property  superior  to  the  parties  in  possession,  the 
issues  were  rightfully  found  in  favor  of  appellee. 

Appellants  claim  that  the  court  erred  in  admitting  cer- 
tain evidence  and  in  giving  certain  instructions.  The  ob- 
jection to  the  admission  of  evidence,  even  if  it  were  a  good 
one,  cannot  be  taken  advantage  of  here,  for  the  reason  that 
the  same  was  not  mentioned  a^  a  ground  for  granting  a 
new  trial  in  the  motion  presented  by  appellants  in  the 
court  below.  Janeway  v.  Burton,  201  111.  78;  West  Chi- 
cago Street  Ry.  Co.  v.  Krueger,  168  111.  586;  O.,  O.  &T.  R. 
V.  R.  R.  Co.  V.  McMath,  91  111.  104;  Jones  v.  Jones,  71 
III.  562;  Brillow  v.  Oziemkowski,  112  111.  App.  165;  Tri- 
City  Ry.  Co.  v.  Weaver,  106  111.  App.  312. 

There  are  some  minor  errors  in  the  instructions  given  on 
both  sides,  of  the  case,  but  those  complained  of  are  not  of 
sufficient  materiality  to  warrant  the  reversal  of  this  case, 
where  the  merits  are  with  the  appellee. 

It  is  said  by  appellants  that  as  no  specific  amount  of 
damages  was  named  in  the  declaration,  a  judgment  for  any 
amount  cannot  be  permitted  to  stand.  The  concluding  part 
of  the  declaration  is  as  follows:  "Whereby  an  action  has 
accrued  to  the  plaintiff  to  demand  of  the  defendants,  for 
the  use  aforesaid,  the  said  sum  of  $2,000  above  demanded. 
Yet  the  defendants  though  requested  have  not  paid  the 
plaintiff  the  said  sum  of  money  above  demanded  or  any 
part  thereof,  but  refuse  so  to  dq,  to  the  damage  of  the 
plaintiff,  for  the  use  aforesaid  he  brings  his  suit,  etc."  The 
sura  of  $2,000  mentioned  refers  to  the  penalty  of  the  bond. 
While  no  specific  amount  of  damages  appears  to  be  men- 
tioned in  the  ad  damnum  clause,  yet  in  the  body  of  the 
declaration,  plaintiff  demands  of  defendant,  for  the  use  of 
Romeiss   and    Xanmer,    "the  sum   of   $1,000,    which   they 
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owe  ta  and  unjustly  detain  from  them."  The  amount  of 
the  verdict  was  lees  than  the  sum  of  $1,000  claimed  to  be 
due  in  the  body  of  the  declaration,  and  it  is  therefore  too 
late,  after  the  verdict,  to  take  advantage  of  an  omission 
to  claim  a  specific  sum  in  damages  at  the  conclusion  of 
the  same.  Burst  v.  Wayne,  13  111.  599;  Leopold  v.'  Steel, 
41  111.  App.  18. 

The  verdict  returned  by  the  jury  found  the  issues  for 
the  plaintiff  and  assessed  the  damages  but  did  not  state 
the  amount  of  the  debt  Later  in  the  term  the  court 
amended  the  verdict  by  inserting  therein  in  the  proper 
place,  "We  find  the  debt  to  be  two  thousand  dollars,"  which 
amount  was  the  penalty  of  the  bond.  The  claim  of  ap- 
pellants that  the  court  erred  in  so  amending  the  verdict 
is  without  forca  In  a  similar  case  it  was  held  by  our 
Supreme  Court  that  such  an  amendment  could  even  be 
made  at  a  subsequent  term,  while  the  case  was  still  pending 
and  also  that  the  judgment  would  not  have  been  reversed 
if  the  verdict  had  been  allowed  to  remain  as  returned  by 
the  jury.     Italian-Swiss  Ag.  Colony  v.  Pease,  194  111.  98. 

It  is  further  urged  by  appellants  that  the  evidence  showed 
that  Romeiss  and  Naumer  had  no  joint  interest  and  that 
the  suit  therefore  could  not  be  maintained  for  the  use  of 
the  two  jointly  but  each  must  sue  for  his  own  damages. 
The  proofs  in  fact  show  that  a  portion  of  the  damages 
recoyered  included  tlie  amount  advanced  by  Romeiss  and 
Naumer  jointly,  to  pay  off  the  debt  on  account  of  which 
the  execution  above  referred  to  had  been  levied  upon  the 
property,  but  even  if  the  interest  were  not  joint,  the  ob- 
jection would  not  be  well  founded.  The  bond  was  given 
to  the  sheriff  to  keep  him  harmless  in  replevying  the  prop- 
erty and  to  pay  all  costs  and  damages  occasioned  by  wrongs 
fully  suing  out  the  writ  of  replevin. 

The  sheriff  therefore  had  a  right  to  recover  in  this  suit 
whatever  amount  the  several  parties  for  whose  use  the  suit 
was  brought,  would  have  a  right  to  recover  from  him  and 
the  law  would  not  require  him  to  bring  a  separate  suit  to 
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recover  the  amount  for  which  he  might  be  liable  to  each 
of  the  parties  defendant  in  the  replevin  suit. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


William  Landis  v.  Jolm  M.  Wolf,  et  aL 

1.  SuBBOOATioN — who  not  volunteer.  One  having  a  contract  to 
purchase  land,  who  is  insisting  upon  its  being  carried  out,  is  not  a 
Yolnnteer  for  the  purpose  of  subrogation. 

2.  SuBBooATioN — ioho  fiot  owner  of  land  for  purpose  of.  Where 
one  who  has  contracted  to  purchase  land  redeems  the  same  from  an 
existing  llenv  he  is  not,  for  the  purpose  of  subrogation,  to  be  deemed 
the  legal  owner  thereof  merely  because  there  has  been  offered  to 
him  a  deed  of  such  land  which  he  did  not,  and  was  not  bound  to 
accept. 

3.  SuBBOOATioN — who  fiot  otDtier  of  land  for  purposes  of.  One 
who  has  contracted  to  purchase  land  and  has  redeemed  the  same 
from  an  existing  lien,  is  not  deemed  the  legal  owner  of  the  same  for 
the  purpose  of  subrogation  where  jsuch  contract  has  not  been  fully 
carried  out. 

4.  SuBBOGATiON — who  entitled  to,  A  person  who,  in  order  to  pro- 
tect his  own  interests  or  rights  in  land,  was  compelled  to  pay  an 
existing  obligation  against  the  same,  is  entitled  to  be  subrogated  to 
the  rights  of  the  creditor  whose  debt  he  paid. 

Bill  seeking  subrogation.  Appeal  from  the  Circuit  Court  of  Clay 
County;  the  Hon.  William  M.  Farmer,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Reversed  and  remanded  with 
directions.    Opinion  filed  March  17,  1905. 

Eden  &  Mabtin  and  E.  J.  Milleb,  for  appellant 
W.  H.  Whttakeb,  for  appellees. 

IXTb.  Pbesiding  Jttstice  Hiqbee  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  by  bill  in  chancery,  filed  by 
appellant  against  appellees,  whereby  appellant  sought  to 
subrogate  himself  to  the  rights  of  the  mortgagee,  in  a  mort- 
gage given  by  appellees  upon  certain  real  estate  in  which 
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appellant  claims  an  interest^  said  premises  having  been  sold 
to  the  mortgagee  at  foreclosure  sale  and  redeemed  by  ap- 
pellant. 

The  facts  as  disclosed  by  the  bill^  cross-bill,  answer 
thereto  and  the  proofs  in  the  case,  are  substantially  as  fol- 
lows: On  March  9,  1901,  appellant,  Landis,  owned  a 
stock  of  goods  in  Sullivan,  Illinois,  and  on  that  day  agreed 
to  trade  the  same  to  appellee,  John  M.  Wolf,  in  exchange 
for  Wolf's  equity  in  a  farm  in  Clay  county,  Illinois,  and 
certain  other  considerations.  The  conditions  and  terms  of 
the  trade  were  reduced  to  writing  and  were  evidenced  by 
two  separate  agreements,  one  signed  by  each  of  the  parties, 
and  which  are  set  out  in  full  in  the  case  of  Landis  v.  Wolf, 
106  111.  App.  533.  Appellant  took  possession  of  the  farm, 
rented  a  part  of  the  same  and  invoiced  the  stock  and  other 
personal  property  on  the  sam^,  taken  in  the  trade.  Ar- 
rangements were  also  made  between  the  parties  to  said 
agreement  concerning  the  $800  which  was  to  be  secured  by 
a  bankable  note  and  on  March  18  the  parties  proceeded 
to  invoice  the  stock  of  goods,  which  they  completed  on  the 
following  Friday,  the  footing  of  the  amounts  and  the  in- 
voicing of  the  fixtures  still  remaining  to  be  done.  At  that 
time  appellant  desired  to  leave  town  for  a  few  days  but 
Wolf  insisted  on  the  completion  of  the  contract,  and  in 
the  course  of  their  conversation  a  dispute  arose  concerning 
the  terms  of  the  contract  and  as  to  whether  Wolf  was  then 
entitled  to  possession  of  the  stock  of  goods.  They  there- 
upon consulted  an  attorney,  showing  him  a  warranty  deed 
with  the  blanks  filled  in,  but  unsigned.  The  attorney  ad- 
vised them  that  if  Wolf  would  execute  the  deed  and  chattel 
mortgage  provided  for  in  the  contract,  he  would  be  en- 
titled to  the  possession  of  the  stock  of  goods.  Appellant 
then  told  his  clerk,  Foster,  upon  the  delivery  of  the  deed 
by  Wolf  to  him,  to  turn  over  the  store  keys  and  stock  to 
Wolf  and  then  left  to  take  a  train  out  of  the  city.  Upon 
his  return  a  few  days  later  Foster  handed  him  a  deed 
from  Wolf,  which  he  refused  to  accept  on  the  ground  that 
it  was  not  the  kind  of  a  deed  Wolf  was  to  give  him.     It 
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YfBs  the  same  deed  which  had  been  produced  in  the  at- 
tomey^s  office,  but  the  word  "warranty"  wherever  it  oc- 
curred in  the  deed  had  been  marked  out  and  "quit-claim" 
inserted.  Appellant  then  left  the  store  and  after  taking 
legal  advice  returned  and  offered  the  deed  to  Wolf,  telling 
him  the  deed  was  not  the  kind  he  was  to  have  and  that 
it  did  not  properly  describe  the  land.  Wolf  refused  to 
take  the  deed  back;,  a  quarrel  ensued  and  each  ordered  the 
other  from  the  store.  The  result  was  that  appellant  left 
the  store  and  commenced  proceedings  for  specific  perform- 
ance of  the  contract  He  also  secured  a  temporary  in- 
junction against  Wolf  restraining  him  from  interfering 
with  said  store  or  selling  goods  therefrom,  and  subsequently 
obtained  an  additional  order  commanding  Wolf  to  turn  over 
the  keys  of  said  store  to  him  and  restraining  him  from  in- 
terfering with  appellant  in  the  conduct  of  his  business  at 
said  store. 

Upon  the  trial  the  bill  in  said  suit  was  dismissed  for 
want  of  equity  and  the  temporary  injunction  dissolved  and 
no  appeal  was  taken  from  the  decree.  On  April  5,  1901, 
Wolf  sued  out  w^rits  of  attachment  against  appellant  which 
were  levied  on  the  stock  of  goods  and  the  land  in  question. 
A  declaration  in  assumpsit  with  the  common  counts  was 
filed  and  on  the  trial  the  judgment  was  given  for  Wolf. 
On  appeal  to  this  court  it  was  held  that  under  the  evidence 
in  the  case,  an  action  in'  assumpsit  did  not  lie  and  the 
judgment  was  reversed  and  the  cause  remanded.  Landis 
V.  Wolf,  supra.  On  the  second  trial  of  the  attachment  suit 
judgment  was  again  given  for  Wolf,  the  same  was  re- 
versed at  the  present  term  of  this  court  and  the  cause  again 
remanded.  There  was  a  mortgage  on  the  Clay  county  farm 
which  Wolf  and  his  wife  had  given  for  $1,600,  and,  de- 
fault having  been  made  in  the  interest,  the  mortgagee,  on 
July  2,  1901,  commenced  suit  to  foreclose  the  mortgage, 
making  appellees  and  appellant  defendants.  A  decree  fore- 
closing the  mortgage  followed  and  by  virtue  thereof  the 
land  was  sold  on  ITovember  30,  1901,  the  mortgagee  becom- 
ing the  purchaser.     On  November  29,  1902,  appellant  re- 
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deemed  said  real  estate  from  the  foreclosure  sale,  paying 
the  sum  of  $2,067.92,  and  took  from  the  master  in  chancery 
a  certificate  of  redemption,  which  he  caused  to  be  recorded 
in  the  proper  records  of  Clay  county.  Appellant  then 
filed  the  bill  in  this  proceeding  asking  that  he  "be  subro- 
.gated  to  all  the  rights  of  the  mortgagee  in  said  premises 
and  of  the  purchaser  of  said  real  estate  under  said  fore- 
closure sale;"  that  the  land  be  conveyed  to  appellant  or 
sold  and  the  proceeds  of  said  sale  applied  to  the  payinent 
of  the  redemption  money  paid  by  appellant^  together  with 
interest  and  the  costs  of  suit  The  bill  made  appellees 
defendants,  set  out  the  facts  substantially  as  above  given 
and  stated  that  by  virtue  of  said  contract  of  March  9,  1901, 
appellant  had  an  interest  in  said  real  estate,  but  that  he 
could  not  give  a  more  specific  account  of  said  interest  until 
the  rights  of  the  parties  were  fully  determined  bv  said 
•suit  then  pending  in  this  court. 

Wolf  filed  an  answer  denying  appellant's  right  to  sub- 
rogation, and  also  a  cross-bill,  subsequently  amended,  set- 
ting out  his  version  of  the  facts  in  the  case,  and  asking 
for  an  accounting,  and  also  for  the  specific  performance 
of  said  contract  and  that  if  appellant  could  not  specifically 
perform  said  contract  that  Wolf  might  have  a  lien  on  the 
farm  for  the  consideration  or  purchase  price  set  forth  in 
the  contract,  and  that  said  farm  be  sold  to  pay  the  same. 
Appellant  answered  the  cross-bill  and  amended  cross-bill. 
•On  hearing  the  court  dismissed  the  original  bill  for  want 
•of  equity.  The  cross-bill  and  amended  cross-bill  were  also 
•dismissed  for  want  of  equity,  the  court  finding  that  the 
relief  asked  for  therein  was  purely  legal  and  that  if  the 
complainant  therein  was  entitled  to  any  relief,  he  must 
seek  it  in  a  court  of  law.  The  complainant  in  each  bill 
prayed  for  and  was  allowed  an  appeal  to  this  court,  but 
Landis,  complainant  in  the  original  bill,  alone  perfected 
his  appeal. 

Appellant  contends  that  by  virtue  of  the  contract  •  of 
March  9,  1901,  he  had  such  an  interest  in  the  real  estate 
in  question  as  to  entitle  him  to  pay  off  the  mortgage  upon 
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the  same  and  become  subrogated  to  the  rights  of  the  mort- 
gagee. Appellees  on  the  contrary  contend  that  appellant 
has  no  right  of  subrogation  for  the  reason  that  if  he  was 
the  owner  of  the  land  he  paid  off  the  mortgage  for  his  own 
benefit  and  there  is  no  reason  why  he  should  be  subrogated 
to  the  ri^ts  of  the  purchaser  at  the  foreclosure  sale,  from 
i^hom  he  had  redeemed  his  own  land;  that  if  appellant 
^was  not  the  owner  of  the  land  and  retained  all  the  consid- 
eration which  he  was  to  give  for  the  same,  as  appellees 
<x>ntend  he  did,  then  in  redeeming  die  land  he  was  a  mere 
fitranger  or  volunteer  and  not  entitled  to  subrogation.  The 
law  is  well  settled  that  a  mere  stranger  or  volunteer  cannot, 
by  paying  a  debt  for  which  another  is  bound,  be  subrogated 
to  the  creditor's  rights  in  respect  to  the  security  given  by 
the  real  debtor.  Bennett  v.  Chandler,  199  111.  97 ;  Hough 
T.  Aetna  Life  Ins.  Co.,  57  111.  318.  By  the  contract  en- 
tered into  with  Wolf,  appellant  obtained  a  certain  right  to 
or  interest  in  the  mortgaged  premises.  That  neither  ap- 
pellant nor  Wolf  have  any  intention  of  abandoning  the  con- 
tract is  evidenced  by  the  fact  that  when  the  controversy 
<x>nceming  the  trade  arose,  appellant  filed  a  bill  for  spe- 
cific performance  of  the  contract,  and  Wolf,  by  his  amended 
<rTOS8-bill  in  this  case,  also  asked  for  a  specific  performance 
of  the  same.  As  the  contract  has  been  carried  out  to  some 
extent  by  both  parties  thereto,  and  as  both  are  insisting 
upon  the  full  completion  of  the  terms  of  the  same,  although 
differing  as  to  what  those  terms  are,  it  is  immaterial,  so 
^ar  as  this  case  is  concerned,  whether  appellant  has  fully 
complied  with  all  the  terms  of  the  contract  in  the  manner 
in  which  Wolf  claims  he  should.  Whatever  may  be  the 
result  of  the  controversy  between  them,  appellant  cannot 
Ti^dy  be  deemed  to  have  been  acting  as  a  stranger  or 
volunteer  at  Ihe  time  he  made  the  redemption.  Appellee 
contends,  however,  that  by  virtue  of  the  deed  left  by  Wolf 
with  Foster  and  by  the  latter  presented  to  appellant,  the 
title  to  the  land  in  question  vested  in  appellant  and  that 
it  necessarily  follows  that  the  interest  appellant  had  in  the 
land  was  that  of  owner,  and  having  redeemed  his  own  land 
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he  cannot  be  subrogated  to  the  rights  of  the  mortgagee  or 
purchaser  at  the  foreclosure  sale.  In  the  deed  presented 
by  Foster  to  appellant,  one  of  the  tracts  of  land  was  de- 
scribed as  "five  acres  oflp  the  side  of  the  n.  w.  y^  of  s.  e.  ^ 
section  25."  This  was  of  course  an  imperfect  description 
and  from  it  it  would  be  impossible  to  locate  the  land.  One 
of  the  reasons  given  by  appellant  to  Wolf  for  refusing 
to  accept  the  deed  when  the  controversy  arose  between  them 
was  that  it  did  not  properly  describe  the  land.  Wolf  claims 
that  the  five-acre  tract  above  named  was  improperly  in- 
cluded in  the  deed  and  that  the  deed  contained  a  proper  de- 
scription of  all  the  land  intended  to  be  conveyed.  If  this  tract 
was  intended  by  the  contract  to  be  included,  appellant  was 
not  compelled  to  accept  the  deed  tendered  to  him,  on  account 
of  the  failure  to  describe  the  land  properly,  and  there  was 
therefore  no  legal  delivery  of  the  deed  to  him.  In  such  case 
he  could  not  be  considered  the  legal  owner  of  the  land  and 
his  interests  in  the  same  were  such  as  accrued  to  him  from 
the  contract  alone.  The  contract  gave. him  an  interest  in 
the  premises,  which  he  could  enforce  by  complying  with 
the  terms  thereof,  and  therefore  if  the  deed  was  never 
delivered  to  him  appellant  would  have  had  a  right  to  re- 
deem the  premises  from  the  sale  to  protect  his  interest  and 
to  be  subrogated  to  the  right  of  the  mortgagee  and  puiv 
chasier  at  the  mortgage  sale. 

But  regardless  of  the  question  whether  there  was  a  mis- 
description in  the  premises  or  not,  we  are  of  opinion  that 
appellant  was  entitled  to  subrogation.  The  terms  of  the 
contract  between  appellant  and  Wolf  have  never  been  fully 
complied  with  and  confusion  and  controversy  has  existed 
concerning  their  affairs  from  a  very  short  time  after  the 
contract  was-  entered  into.  Appellant  has  taken  possession 
of  a  part  if  not  all  of  the  farm  premises  and  personal  prop- 
erty named  in  the  contract,  has  refused  to  accept  the  deed 
tendered  on  the  ground  that  it  is  not  the  kind  of  a  deed 
provided  for  and  does  not  correctly  describe  the  property, 
but  he  has  not  yet  received  the  bankable  note  and  note  se- 
cured by  chattel  mortgage  therein  mentioned.    On  the  other 


FocRTM  District— A.  D.  1905.  17 

Landis  ▼.  Wolf. 

hand  Wolf  is  not  in  possession  of  the  stock  of  goods  for 
which  he  traded.  Almost  immediately  after  the  first  con- 
troversy arose  appellant  commenced  his  suit  for  specific 
performance  and  shortly  afterwards  Wolf  commenced  suit 
against  appellant  by  attachment  During  the  pendency  of 
these  suits,  the  holder  of  the  mortgage  brought  suit  to  fore- 
close the  same  and  the  land  was  subsequently  sold  at  fore- 
closure sale.  Neither  party  took  any  steps  to  redeem  the 
premises  until  a  year  had  nearly  elapsed,  when  they  were 
redeemed  by  appellant.  Had  the  redemption  not  been  made 
the  land  would  have  been  lost  to  appellant  and  appellees 
alike. 

It  appears  to  us  that  under  these  circumstances  appel- 
lant was  compelled  to  pay  the  debt  in  order  to  protect  his 
own  interests  or  rights  in  the  land  under  the  contract  and 
in  such  case  the  law  is  that  he  is  entitled  to  subrogation  tOi 
the  rights  of  the  creditor  whose  debt  he  paid.  Sheldon  on 
Subrogation,  (2d  ed.)  section  12;  Bennett  v.  Chandler, 
supra;  Home  Savings  Bank  v.  Bierstadt,  168  111.  618.  In 
the  case  last  cited  it  is  said  that  the  doctrine  of  subrogation 
has  been  steadily  expanding  and  growing  in  importance  and 
extent  in  its  application  to  various  subjects  and  classes  of 
persons  and  is  enforced  solely  for  the  accomplishment  of 
substantial  justice. 

The  opinion  in  Hazle  v.  Bondy,  173  111.  302,  quotes,  in 
support  of  the  position  taken  by  the  court  upon  the  subject 
of  subrogation,  the  statement  made  in  24  Am.  &  Eng.  Enc. 
of  Law,  253,  that,  "One  of  the  most  familiar  instances  of 
the  application  of  the  doctrine  of  subrogation  is  where  the 
purchaser  of  incumbered  property,  without  having  assumed 
the  incumbrance,  pays  it  off  in  order  to  protect  his  own 
interest  or  to  perfect  his  own  title.  In  such  cases  it  is 
uniformly  held  that  he  is  entitled  to  be  subrogated  to  the 
position  of  the  incumbrancer  in  respect  of  all  the  latter^s 
securities,  rights,  remedies  and  priorities."  This  interpre- 
tation of  the  law  in  r^ard  to  subrogation  is  particularly 
applicable  to  the  case  before  us.    It  appears  to  us  that  the 
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equities  of  this  case  are  clearly  with  appellant  and  that  he 
is  entitled  to  the  relief  prayed  for  in  his  bilL 

The  decree  will  be  reversed  and  the  cause  remanded  with 
instructions  to  the  court  below  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 


Mobile  ft  Ohio  Railroad  Company  y.  William  Beasley. 

1.  Assumed  bisk — when  injury  the  result  of.  Where  the  injury 
of  the  servant  was  the  result  of  the  defective  condition  of  a  handle- 
bar, which  condition  was  known  to  him  prior  to  the  injury,  the  risk 
is  deemed  to  have  been  assumed,  where  such  servant  was  a  skilled 
and  experienced  workman. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City 
Court  of  East  St  Louis;  the  Hon.  W.  J.  N.  Moyebs,  Judge,  presidingi 
Heard  in  this  court  at  the  August  term,  1904.  Reversed  with 
linding  of  facts.    Opinion  filed  March  17,  1906. 

Lansden  &  Leek  and  George  A.  Cbow,  for  appellant 
Bandy  &  Sullivan  and  D.  J.  Sullivan,  for  appellee. 

Mb.  Pbesidino  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  an  action  brougtt  by  appellee  to  recover  dam- 
ages for  personal  injuries  received  by  him  through  the  al- 
leged negligence  of  the  foreman  of  one  of  appellant's  section 
gangs,  under  whom  appellee  was  working.  The  declaration 
consisted  of  three  counts,  one  of  which  charged  that  plaintiff 
was  on  the  27th  day  of  August,  1902,  employed  by  the 
defendant  as  a  section  band,  under  the  directions  of  a  sec- 
tion foreman;  that  it  was  the  duty  of  defendant  to  avoid 
subjecting  plaintiff  to  perils,  which  might  be  avoided  by 
the  use  of  ordinary  diligence  on  its  part;  that  defendant, 
not  regarding  its  said  duty,  through  its  foreman,  negligently 
ordered  plaintiff  and  the  other  section  men  working  under 
eaid  foreman,  to  take  a  hand-car  and  go  to  a  certain  point 
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to  repair  a  defect  in  defendant's  track^  at  a  time  when  a 
passenger  train  was  so  nearly  due  that  they  did  not  have 
time  to  reach  their  destination  before  they  would  meet  said 
train;  that  the  foreman  negligently  directed  the  plaintiff 
and  the  other  section  men  to  place  said  hand-car  on  the 
track  so  that  it  would  be  driven  backward  in  going  to  the 
place  of  defect,  which  position  made  the  hand-car  more 
difficult  to  operate;  that  while  they  were  driving  said  hand- 
car the  foreman  repeatedly  and  negligently  commanded  and 
required  plaintiff  and  the  other  men  working  under  his 
direction,  to  hurry  up,  notifying  them  that  a  passenger 
train  was  then  about  due;  that  the  platform  of  the  hand- 
car and  the  handlebar  used  to  propel  the  car,  were  slippery 
from  rain  which  was  then  falling;  that  said  platform  was 
overloaded  with  tools,  making  it  dangerous  to  stand  on  the 
same  while  the  car  was  being  driven  'at  a  high  rate  of  speed ; 
that  the  handle-bar  which  plaintiff  was  required  to  take 
hold  of  in  propelling  the  car,  was  in  a  defective  condition 
by  reason  of  not  being  firmly  fastened  in  the  casting  that 
held  it  in  position,  so  that  the  extreme  efforts  which  said 
negligent  orders  of  the  foreman  required  the  men  to  put 
forth,  caused  the  handle-bar  to  become  loosened  in  the  cast- 
ing and  to  turn  in  plaintiff's  hand,  rendering  it  difficult 
to  hold  to  and  dangerous  while  operating  the  car  at  a 
high  rate  of  speed;  that  the  defective  condition  of  the 
handle-bar  was  known  to  the  defendant  in  time  to  have 
remedied  the  same;  that  the  plaintiff,  while  endeavoring  to 
comply  with  the  orders  of  the  foreman  and  while  the  car 
was  being  driven  along  the  track  at  a  very  high  rate  of 
speed,  and  while  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  slipped  because  of  the  n^ligent  orders 
of  the  foreman  as  aforesaid;  that  plaintiff's  hold  on  the 
handle-bar  also  slipped  because  of  the  exertion  required  of 
him  under  the  foreman's  orders  as  aforesaid,  while  said 
handle-bar  was  wet  and  loose  and  plaintiff  was  thereby 
caused  to  fall  from  and  was  run  over  by  said  hand-car. 

The  other  two  counts  were  substantially  the  same  as  the 
above,  save  that  one  contained  the  additional  charge  that 
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it  was  the  duty  of  the  defendant  to  use  reasonable  diligence 
to  furnish  plaintiff  with  appliances  that  were  reasonably 
safe,  and  the  other  made  no  mention  of  the  defect  in  the 
handle-bar. 

There  was  a  plea  of  the  general  issue  and  the  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plaintiff. 
The  errors  assigned  are  the  refusal  of  the  court  below  to 
give  the  instruction  asked  by  appellant  at  the  conclusion 
of  the  whole  evidence,  directing  the  jury  to  find  it  not 
guilty  and  the  overruling  of  its  motion  for  a  new  trial. 

On  the  morning  of  the  injury,  as  shown  by  the  proofs,- 
the  section  crew  started  on  a  hand-car  to  go  over  appellant's 
tracks  to  cut  weeds  along  the  right  of  way.  There  were 
five  section  men  besides  the  foreman  upon  the  car;  the  car 
also  had  upon  it  the  usual  lot  of  tools  used  by  the  crew. 
When  they  reached  the  -place  where  they  were  to  cut  weeds 
it  was  raining  and  the  foreman  directed  them  to  pro- 
ceed south  to  a  school  house,  where  they  could  be  shel- 
tered and  eat  their  dinner.  They  left  their  mowing  blades 
at  the  place  where  they  intended  to  work,  but  the  other 
tools  were  permitted  to  remain  on  the  car.  On  the  way  to 
the  school  house  the  foreman  discovered  a  defective  place 
in  the  track  which  he  examined,  stating  to  the  men  that 
when  the  rain  was  over  they  would  return  and  fix  it.  When 
they  reached  the  school  house,  the  hand-car  was  taken 
from  the  track  and,  after  they  had  eaten  their  dinner,  the 
foreman  directed  the  men  to  put  the  car  on  the  track  for 
the  purpose  of  going  to  the  place  where  the  defect  was  lo- 
cated, a  distance  estimated  by  the  various  witnesses  at  from 
900  feet  to  half  a  mile  from  the  school  house.  The  car 
was,  by  direction  of  the  foreman,  placed  upon  the  track 
with  the  same  end  to  the  south  as  before,  so  that  on  the 
way  to  where  the  work  was  to  be  done,  what  was  the  back 
end  of  the  car  going  down  became  the  front  end.  There 
was  a  controversy  among  the  witnesses  as  to  whether  it 
made  any  difference  which  end  was  turned  in  the  direction 
the  car  was  going.  Certain  witnesses  for  appellee  testified 
that  there  was  a  backward  and  forward  way  of  running 
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the  hand-car,  and  that  it  did  not  run  as  well  backward; 
that  in  snch  position  it  was  harder  to  work  and  had  a  jerk- 
ing motion;  while  witnesses  for  appellant  testified  that  the 
car  would  run  equally  well  either  way.  After  they  started 
the  foreman  urged  the  men  to  hurry  to  get  out  of  the  way 
of  a  coming  passenger  train.  The  platform  of  the  car  and 
the  tools  upon  it  were  wet  from  the  rain  which  had  fallen 
during  the  day.  Plaintiff  got  on  the  car  with  his  back  to 
the  direction  in  which  the  car  moved  and  took  hold  of  the 
handle-bar  to  assist  in  propelling  the  car.  The  handle-bar 
was  fastened  by  an  iron  collar  around  its 'center,  to  a  hori- 
zontal lever,  running  at  right  angles  to  it.  Some  time 
before  the  day  in  question  the  handle-bar  had  worked  loose 
in  the  collar,  but  it  was  afterwards  tightened  by  one  of 
the  section  men,  who,  in  the  presence  of  the  foreman,  drove 
a  couple  of  small  wedges  between  the  bar  and  the  collar. 
When  the  bar  was  tight  in  the  collar  it  would  move  up  and 
down  evenly  as  the  force  was  applied  by  the  men  working 
the  lever.  If,  however,  the  bar  was  loose  in  the  collar  and 
more  force  was  applied  to  one  end  than  to  the  other  in 
moving  it  up  and  down,  the  bar  would  move  in  the  socket, 
causing  a  jerking  motion.  When  appellee  got  upon  the  car 
he  txKjk  hold  of  one  end  of  the  handle-bar,  while  two  other 
section  men  took  hold  of  the  other  end  beyond  the  collar. 
The  force  applied  to  the  handle-bar  by  the  men  in  their 
efforts  to  move  the  car  rapidly,  caused  the  wedges  to  come 
out  of  the  collar.  The  bar  was  wet  and  slippery  and  the 
jerking  motion  given  to  the  end  of  it,  which  appellee  was 
holding,  by  the^  two  men  at  the  other  end,*  caused  it  to  be 
wrenched  from  his  hands.  At  the  same  time  his  feet  slipped 
and  he  fell  off  backward  and  received  the  injuries  com- 
plained of. 

Among  other  reasons  given  by  appellant  why  the  judg- 
ment in  this  case  should  be  reversed  is  the  one  that  ap- 
pellee was  injured  by  one  of  the  ordinary  hazards  of  his 
employment,  the  risk  of  which  he  assumed,  and  we  are 
of  opinion  that  its  claim  in  that  regard  is  sustained  by  the 
mcord  in  the  case.     The  gist  of  the  charge  contained  in  the 
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declaration,  appears  to  be  that  portion  which  relates  to 
the  defective  condition  of  the  handle-bar.  Certain  it  i& 
the  proofs  show  that  the  working  of  the  handle-bar  in  the 
socket,  by  reason  of  which  the  force  applied  by  the  two 
other  men  working  with  appellee  on  the  bar  caused  it  to 
be  wrenched  from  his  hands,  was  the  immediate  cause  of 
the  injury.  While  the  declaration  states  that  the  defective 
condition  of  the  handle-bar  was  known  to  appellant  in  time 
for  the  same  to  have  been  remedied,  it  wholly  fails  to  state 
that  appellee  was  ignorant  of  the  condition  of  the  bar* 
The  evidence  shows  that  appellee  was  an  experienced 
section  man,  had  worked  under  the  same  foreman  of 
appellant  for  some  time  prior  to  the  day  he  was  injured 
and  *  that  he  had  assisted  in  running  the  hand-car  in 
question  to  and  from  his  work  on  the  section  for  a 
month.  He  therefore  had  every  opportunity  of  becom- 
ing familiar  with  the  condition  of  the  handle-bar.  Ap- 
pellee testified  in  regard  to  the  handle-bar  that  "It  hadn't 
always  been  in  good  shape,  but  that  day  I  never  noticed  it 
being  loose  until  about  the  time  I  fell  off."  It  appears 
therefore  from  his  own  statement  that  appellee  knew  the 
handle-bar  had  been  in  a  defective  condition  prior  to  the 
day  he  received  his  injuries,  and,  having  such  knowledge, 
he  must,  under  the  circumstances  of  this  case,  be  held  to 
have  assumed  the  risk  of  using  the  same.  Nor  is  appellee's 
case  materially  strengthened  by  the  claimed  fact  that  he 
slipped  upon  the  wet  platform  and  tools.  The  ordinary 
working  tools  of  section  men  must  usually  be  carried  upon 
their  hand-car  and  it  must  often  happen  that  they  and  the 
platform  of  the  car  should  become  wet  from  rain  falling 
when  the  men  are  at  work  on  the  road.  Appellee  must, 
therefore,  be  held  to  have  assumed  as  an  ordinary  hazard 
of  his  employment  the  conditions  arising  from  the  fact  that 
he  might  necessarily  have  to  ride  on  a  hand-car  at  a  time 
when  tools  were  piled  on  the  platform  and  when  tools  and 
platform  were  both  wet. 

The  judgment  will  be  reversed  and  as  there  can  in  our 
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opinion  be  no  recovery  on  appellee's  own  statement  of  the 
case,  the  cause  will  not  be  remanded. 

Finding  of  ultimate  facts,  to  be  incorporated  in  the  judg- 
ment of  the  court: 

We  find  that  the  proximate  cause  of  the  injuries  to  plain- 
tiflF  wias  the  defect  in  the  handle-bar ;  that  he  knew  prior  to 
the  day  he  was  injured  that  the  handle-bar  was  in  a  de- 
fective condition;  that  having  knowledge  of  such  defect  it 
became  one  of  the  ordinary  hazards  of  his  employment,  the 
risk  of  using  which  he  assumed. 

Reversed  with  finding  of  facts^ 


Coal  Belt  Electric  Railway  Company  v.  George  W.  Kays^ 

1.  FkLLOw-SEBVANTs — wlicn  defense  of,  cannot  "be  raised,  A  de- 
fense that  an  Injury  sued  upon  was  caused  by  the  negligence  of  a. 
fellow-seryant  cannot  be  raised  on  appeal  for  the  first  time. 

2.  Verdict — when  not  set  aside  as  excessive.  A  verdict  for  $3,000 
will  not  be  set  aside  as  excessive  and  as  Indicative  of  passion  or  prej- 
udice where  It  appears  that  the  injuries  were  severe  and  permanent 
and  materially  diminished  the  earning  power  of  the  plaintiff. 

3.  Pain — when  instruction  allotoing  compensation  for,  proper. 
Notwithstanding  there  may  not  have  been  any  specific  testimony 
to  the  effect  that  the  plaintiff  suffered  pain,  yet  if  the  extent  of  the 
injury  Is  shown  and  was  of  such  a  character  as  necessarily  to  have 
caused  pain,  an  Instruction  allowing  compensation  therefor  is 
proper. 

Action  on  the  case  for  personal  Injuries.  Error  to  the  Circuit 
Court  of  Williamson  County;  the  Hon.  Alonzo  K.  Vickers,  Judge^ 
presiding.  Heard  In  this  court  at  the  August  term,  1904.  Affirmed.. 
Opinion  filed  March  17,  1905. 

WrLUAM  H.  Wardee,  for  plaintiff  in  error. 

WrLi-iAM  A.  ScHWABTZ  and  Hosea  V.  Feerell,  for  de- 
fendant in  error ;  Spilxer  &  White,  of  connsel. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court 
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This  WEB  a  suit  by  defendant  in  error  to  recover  damages 
for  personal  injuries  sustained  by  him,  while  in  the  employ 
of  plaintiff  in  error,  on  July  4,  1902.  Upon  trial  the  jury 
returned  a  verdict  in  favor  of  defendant  in  error;,  assessing 
his  damages  at  $3,000.  Motions  for  a  new  trial  and  in  ar- 
rest  of  judgment  were  overruled  and  judgment  entered  for 
the  amount  of  the  verdict. 

Plaintiff  in  error  complains  that  the  verdict  was  contrary 
to  the  weight  of  the  evidence;  that  plaintiff's  statement  of 
the  manner  in  which  the  injury  occurred  shows  it  to  have 
been  caused  solely  by  the  act  of  a  fellow-servant;  that  the 
all^ations  in  the  declaration  and  the  proof  failed  to  agree ; 
that  the  verdict  was  excessive  and  that  the  court  erred  in 
giving  certain  instructions  on  the  part  of  plaintiff  and  modi- 
fying one  offered  by  defendant.  The  declaration  consisted 
of  four  counts.  The  first  charged  that  the  defendant  was 
operating  a  line  of  railroad,  using  electric  cars  thereon; 
that  plaintiff  was  employed  by  defendant  as  a  car  repairer 
and  on  the  day  in  question  was  ordered  to  stand  upon  a 
ladder  known  as  the  wire  car  ladder,  extending  fifteen  feet 
above  the  track,  for  the  purpose  of  repairing  the  trolley  and 
guy  wire;  that  it  was  the  duty  of  defendant  not  to  move 
this  ladder  or  suffer  it  to  be  moved  while  plaintiff  was 
thereon  working ;  that  while  plaintiff  was  at  work  repairing 
said  wire  and  using  due  care  and  caution  for  his  own  safety, 
defendant  carelessly  and  negligently  and  without  any  notice 
to  him  whatever,  pulled  and  jerked  said  wire  car  ladder, 
thereby  causing  him  to  fall  from  said  ladder  and  receive 
certain  injuries.  The  second  count  differed  from  the  first 
in  alleging  that  plaintiff  was  ordered  to  go  upon  the  wire 
car  ladder  to  repair  the  trolley  and  guy  wire,  which  kind  of 
work  he  had  never  done ;  that  defendant  carelessly  and  neg- 
ligently ordered  and  commanded  plaintiff  to  leave  his  work 
as  car  repairer  and  repair  said  wire  by  standing  upon  the 
wire  car  ladder  about  fifteen  feet  above  the  track,  and  that 
while  plaintiff  was  on  said  ladder  repairing  said  wire,  using 
due  care  and  caution  for  his  own  safety,  defendant  carelessly 
and  negligently,  without  notice  to  him,  pulled  and  jerked 
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said  wire  car  ladder,  etc.  The  third  count  was  subetantially 
the  same  as  the  first  but  charged  as  the  act  of  negligence 
that  while  plaintiff  was  on  said  ladder  the  defendant  care- 
lessly and  negligently  pulled  said  wire  car  ladder  before  he 
had  an  opportunity  to  get  off  the  same  along  said  track  and 
over  a  spring  switch,  thereby  throwing  said  wire  car  ladder 
off  the  railroad  tracks  causing  plaintiff  to  fall,  etc.  The 
fourth  count  was  substantially  the  same  as  the  second.  To 
this  declaration  t]^e  defendant  filed  a  plea  of  the  general 
issua 

The  theory  advanced  by  the  plaintiff  upon  the  trial  was, 
that  he  was  employed  by  defendant  to  work  at  its  power 
house  repairing  cars;  that  on  the  day  in  question  he  was 
ordered  by  his  foreman  to  get  upon  a  ladder,  which  was  a 
kind  of  a  scaffold  with  steps  on  each  side,  about  fifteen 
feet  high  with  a  small  space  on  the  top  to  stand  on,  placed 
on  the  top  of  a  flat  car,  for  the  purpose  of  going  out  to 
repair  a  trolley  wire  or  guy  wire;  that  he  mounted  the 
ladder  on  the  car,  which  was  standing  about  176  feet  from 
the  power  house  between  the  poles  under  the  guy  wire, 
where  the  work  was  to  be  done;  that  he  had  been  at  work 
from  five  to  ten  minutes  when  the  car  started  and  caused 
him  to  be  thrown  off ;  that  the  car  was  near  a  spring  switch 
when  it  started  and  not  being  heavy  enough  to  open  the 
switch  ran  out  of  the  same  off  the  track  and  thereby  caused 
plaintiff  to  be  thrown  to  the  ground;  that  an  electric  car 
in  charge  of  a  motorman  and  conductor  of  appellant  was 
attached  to  the  ladder  car  and  that  no  signals  were  given 
when  the  car  started.  Defendant's  theory  of  the  manner 
in  which  the  injury  occurred  was  that  plaintiff  was  not 
called  upon  to  make  any  repair  of  the  trolley  or  guy  wires 
by  his  foreman,  but  to  ride  on  the  ladder  car  from  the  power 
house  to  the  main  line  to  repair  a  bracket  some  500  feet 
from  the  place  where  the  ladder  car  was  standing;  that  it 
was  necessary  for  someone  to  ride  on  the  ladder  car  to  raise 
the  trolley  line  at  certain  points  where  the  guy  wires,  by 
which  it  was  suspended  to  the  poles  on  each  side  of  the 
track,  were  attached  to  it,  to  allow  the  ladder  to  pass  under ; 
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that  plaintiff  raised  the  wires  at  the  first  and  second  crofl& 
wires  but  at  the  third^  some  250  feet  distant  from  the  place 
where  the  car  started  he  allowed  the  cross  wire  to  catch 
the  ladder  and  turn  it  at  such  an  angle  that  he  fell  there- 
from  and  was  injured;  that  the  wires  had  to  be  raised  but 
6  or  8  inches  and  the  lifting  power  required  was  not  to 
exceed  ten  pounds;  that  no  special  skill  was  required  and 
the  accident  occurred  through  the  carelessness  of  plaintiff; 
that  there  was  no  injury  to  be  repaired  at  the  point  where 
the  accident  occurred  or  within  200  feet  of  it. 

The  plaintiff's  theory  of  the  case  was  sustained  by  the 
testimony  of  himself  and  five  other  witnesses,  while  de- 
fendant's theory  was  supported  by  the  evidence  of  five  em- 
ployes, including  the  motorman  and  conductor  of  the  electric 
car  attached  to  the  ladder  car  at  the  time  of  the  injury. 

The  evidence  was  conflicting  and  irreconcilable.  Under 
the  circumstances  we  find  no  reason  for  disturbing  the  find- 
ing of  the  jury,  on  the  ground  that  the  verdict  was  not 
sustained  by  the  proofs.  Plaintiff  in  error  contends  how- 
ever, that  even  though  Kays  was  injured  in  the  manner 
claimed,  he  cannot  recover  for  the  reason  that  the  neg- 
ligence complained  of  was  that  of  a  fellow-servant,  but  this 
matter  of  defense  was  not  raised  in  the  court  below  nor 
were  any  instructions  as  to  the  law  of  fellow-servants  pre- 
sented by  the  court  to  the  jury,  and  it  cannot  be  raised  for 
the  first  time  in  this  court.  Snyder  v.  Nelson,  101  HI* 
App.  619 ;  Hafner  v.  Herron,  60  111.  App.  592.  The  claim 
that  there  is  a  variance  between  the  allegations  of  the 
declaration  and  the  proofs  in  regard  to  the  negligence 
charged  is  not  sustained,  as  plaintiff  introduced  evidence 
strongly  tending  to  sustain  the  specific  charges  of  negli- 
gence contained  in  the  declaration. 

The  injuries  received  by  defendant  in  error  appear  to* 
have  been  severe  and  suflSciently  permanent  in  character 
to  materially  diminish  his  earning  capacity  and  restrict  him. 
from  performing  the  work  he  had  been  engaged  in  before 
that  time  and  we  are  unable  to  say  that  the  amount  of  the 
verdict  was  so  large  as  to  indicate  passion  or  prejudice  on. 
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the  part  of  the  jury  or  to  warrant  a  reversal  of  the  judg- 
ment. The  claimed  error  in  the  instructions  given  by  the 
court  on  behalf  of  defendant  in  error,  is  that  they  allowed 
<;ompensation  for  future  pain  and  suffering,  when  there 
"Was  no  evidence  offered  that  Kays  would  ever  sustain  any 
£uch  damages.  Kays  after  testifying  to  the  extent  of  his 
injury  and  the  present  condition  of  the  parts  injured,  stated 
that  his  arm  and  wrist  were  sore  when  he  used  them ;  that 
his  shoulder  was  not  well  yet  and  he  suffered  pain;  that 
his  right  arm  pained  him  and  that  it  was  sore  every  time 
he  used  it.  His  physician  also  testified  that  he  thought  the 
injury  would  be  a  permanent  one  and  that  defendant  in 
error  would  be  a  cripple.  This  evidence  was  suflScient  to 
warrant  the  giving  of  the  instructions  upon  the  subject 
named.  The  court  modified  the  seventh  instruction  given 
for  plaintiff  in  error,  so  as  to  make  the  matter  of  defense 
therein  set  out,  apply  only  to  two  counts  of  the  declaration, 
when  it  properly  applied  to  all  four  of  the  counts.  The 
instructions,  however,  upon  the  whole  correctly  stated  the 
law  of  the  case  to  the  jury  and  we  do  not  think  the  restric- 
tion contained  in  the  modification  of  the  seventh  instruction 
was  sufficiently  prejudicial  under  all  the  circumstances  to 
warrant  a  reversal  of  the  case. 

The  judgment  of  the  court  below  is  affirmed. 

AiJirmed. 


East  St.  Louis  Connecting  Hallway  Company  v. 
Jesse  Meeker. 

1.  IifSTBUcnoNs — when  inaccuracies  in,  voill  reverse.    In  a  close 
it  is  important  that  the  jury  should  be  correctly  instructed, 

juid  if  in  such  a  case  inaccuracies  appear  which  might  have  misled 
the  Jury  either  in  finding  a  verdict  or  in  fixing  the  amount  thereof 
the  court  should  not  hesitate  to  set  aside  a  judgment  based  on  such 
jt  Terdict,  especially  where  the  amount  of  damages  awarded  is  large. 

2.  Instruction — when,  upon  right  of  recovery,  erroneous.  An 
instruction  which  substantially  tells  the  jury  that  they  should  find 
#Dr  the  plaintiff  if  they  believed  from  the  evidence  that  he  has 
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proved  his  case  as  alleged  in  any  count  of  his  declaration,  is  erron- 
eous, where  several  of  such  counts  were  based  upon  an  allegation  of 
wilfulness  or  wantonness,  and  such  charge  was  not  sustained  by  the 
proof. 

Action  on  the  case  for  personal  injuries.  Error  to  the  City  Court 
of  East  St.  Louis;  the  Hon.  W.  J.  N.  Motebs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Reversed  and  re- 
manded.   Opinion  filed  March  17,  1905. 

J.  M.  Hamill^  for  plaintiff  in  error. 

Daniel  McGlynn,  M.  W.  Schabfbb^  and  M.  W.  Boe- 
DEBs^  for  defendant  in  error. 

Me.  Pbesidino  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

Jesse  Meeker,  the  defendant  in  error,  while  in  the  em- 
ploy of  the  East  St  Louis  Connecting  Railway  Company, 
on  April  10,  1903,  received  severe  personal  injuries  for 
which  he  brought  suit  against  the  company,  and  obtained  a 
judgment  for  $25,000,  and  the  cause  was  brought  to  this 
court  by  the  company,  by  writ  of  error. 

The  proofs  showed  that  Meeker  had,  at  the  time  he  was 
injured,  been  in  the  employ  of  the  railway  company,  en- 
gaged in  switching  cars  in  its  switch  yards  at  East  St 
Louis,  for  about  six  months.  The  first  three  months  of  that 
time  he  was  an  extra  man  and  only  worked  part  of  the 
time,  but  the  last  three  he  was  employed  regularly.  His 
work  was  at  all  times  at  night,  but  this  was  only  the  second 
night  in  which  he  had  been  engaged  in  the  particular  work 
he  was  doing  when  injured.  He  was  then  working  with  a 
switching  crew  engaged  in  distributing  freight  cars  over  the 
different  switch  tracks.  The  crew  consisted  of  a  foreman 
named  Dwire,  an  engineer,  fireman,  two  switch  tenders  and 
Meeker,  who  was  what  was  known  as  a  "pin  puller."  It 
was  Meeker's  duty  to  pull  the  coupling  pins  and  cut  the 
cars  loose  as  Hiey  were  being  run  over  the  lead  track  to  the 
different  switches.  The  railway  company's  switch  tracks  at 
the  place  in  question,  ran  north  and  south  and  at  the  south- 
em    extremities   connected   with   the   main  or  lead   track, 
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numing  northwest  and  southeast.  At  the  southern  ex- 
tremity of  this  switch  yard  a  single  track  led  south,  cross- 
ing Cahokia  creek,  a  few  feet  further  on  upon  a  trestle. 
In  carrying  on  the  work  of  switching,  each  car  was  marked 
in  a  way  to  indicate  which  switch  it  was  to  go  on.  The 
cars  so  marked  were  then  pushed  ahead  of  the  engine  to- 
ward and  over  the  lead  track  with  such  rapidity  that  when 
the  speed  was  suddenly  checked  by  the  application  of  brakes 
upon  the  engine,  sufficient  momentum  had  been  acquired  by 
the  head  car,  which  had  been  previously  uncoupled  from 
the  train,  to  go  upon  the  switch  without  the  application  of 
other  force.  This  operation  was  called  "kicking"  the  cars- 
The  usual  method  employed  by  the  company  in  its  switch 
yards  to  uncouple  the  cars,  Was  to  cause  the  pin  puller  to 
get  upon  the  moving  cars  and  when  sufficient  speed  had 
been  obtained^  pull  the  coupling  pin  between  the  car  to  be 
detached  from  the  rest  of  the  train.  The  foreman  would 
then  signal  the  engineer  to  apply  the  brakes  and  the  car 
detached  would  go  forward  to  the  switch  prepared  for  it 
by  a  switchman.  The  cars  were  equipped  with  what  are 
called  "Janney  automatic  couplers,"  and  when  connected 
were  about  four  feet  apart  They  were  uncoupled  by  pull- 
ing a  lever  at  the  end  of  the  car,  at  the  bottom  and  about 
one  foot  in  from  the  side.  The  lever,  which  was  perpen- 
dicular, was  attached  to  a  horizontal  rod  which  operated 
the  coupler.  On  the  side  of  each  car,  near  the  end,  was  an 
iron  stirrup  and  hand-hold. 

On  the  night  of  the  accident,  about  10:30  o'clock,  the 
engine  took  seven  cars  from  track  No.  9  on  the  east  side 
of  the  yards,  north  of  Cahokia  creek,  and  pulled  them  south 
beyond  the  end  of  the  lead  switch  and  across  the  trestle 
over  the  creek,  intending  to  push  them  back  and  "kick" 
the  several  cars  on  the  proper  switches.  They  were  all  box 
cars,  except  the  second  one  from  the  north  end,  which  was 
a  coal  car.  The  night  was  dark  with  drizzling  rain  and 
the  headlight  of  the  engine  came  close  up  against  the  end 
of  a  box  car.  The  car  at  the  north  end  was  to  be  run  in  on 
track  No.  6,  which  was  some  distance  west  of  track  No.  9, 


30  ApPEUiATE  COUBTS  OF  ILLINOIS. 

Vol.  119.]     East  St.  Louis  Connecting  Ry.  Co.  v.  Meeker. 

iuid  the  coal  car  next  to  it  was  to  be  let  in  on  a  different 
track.     As  the  train  started  north  Meeker  got  on  the  coal 
«car  while  it  was  still  south  of  the  trestle  and  standing  on 
the  iron  stirrup  on  the  east  side  of  the  car,  tried  with  his 
left  hand,  to  pull  the  lever  on  that  car.     At  that  time  the 
engineer  was  in  his  cab  on  the  east  side  and  Dwire,   the 
ioreman,  was  standing  a  few  feet  north  of  the  second  switch 
on  the  east  side  of   the  track.     Henneberry,  one  of  the 
switchmen,  was  at  the  third  switch  north  of  the  bridge, 
standing  on  the  west  side  of  the  track.     The  switches  were 
some  60  to  70  feet  apart.     After  pulling  at  the  lever  sev- 
eral times,  without  effect,  Meeker  discovered  that  it  was 
broken  and  as  he  got  across  the  trestle,  called  to  Dwire, 
"This  old  thing  is  broke,"  and  he  claims  that  the  foreman 
icalled  back  to  him  "hip  over,"  which  expression  was  shown 
1>y  the  evidenee  to  mean  to  get  on  the  other  side  of  the  car. 
Meeker  thereupon  went  over  to  the  other  side  of  the  car.   The 
lever  to  be  used  in  coupling  the  cars  on  that  side,  was  not 
on  the  coal  car,  but  on  the  end  of  the  box  car,  just  north 
of  it    The  tail  gate  of  the  coal  car  next  to  the  box  car,  was 
£at  on  the  car  floor,  but  the  upright  wooden  stanchion  that 
the  gate  dosed  against,  was  standing,  and  Meeker  taking 
hold  of  it  with  his  right  hand  stooped  down  and  with  hid 
left  hand  took  hold  of  the  lever  on  the  opposite  car  to  make 
the  uncoupling.    He  pulled  the  lever,  when  the  cars  jerked 
suddenly  and  he  fell  headlong  upon  the  tracks.     The  jerk- 
ing or  jarring  motion  of  the  train  was  caused  by  the  ap- 
plication of  the  brakes  made  by  the  engineer  in  response 
to  a  signal  given  by  Dwire.     Meeker  fell  about  three  feet 
from  Henneberry,  who  when  he  discovered  Meeker  on  the 
tracks,  called  to  Dwire  that  Meeker  had  fallen  under  the 
cars  and  Dwire  gave  the  signal  to  the  engineer  to  stop. 
Meeker  received  injuries  which  later  resulted  in  the  ampu- 
tation of  both  legs  and  the  left  arm. 

The  declaration  contained  six  counts,  but  at  the  close  of 
plaintiff's  CTidenee,  he  dismissed  as  to  the  third  and  sixth 
counts.  The  negligence  alleged  in  the  first  count,  was  that 
of  the  foreman  in  signalling  the  engineer  and  causing  him 
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suddenly  to  check  the  motion  of  the  locomotive  and  cars. 
In  the  second  count  the  negligence  charged  was  the  order  of 
the  foreman  to  Meeker  ''to  cross  over  said  cars  while  in 
motion  and  uncouple  said  cars  from  a  certain  car  on  the 
opposite  side,  while  in  motion."  The  fourth  coimt  was  the 
same  as  the  first  and  the  fifth  is  the  same  as  the  second, 
except  that  said  fourth  and  fifth  counts  charged  wilfulness 
and  wantonness  on  the  part  of  the  foreman. 

The  plaintiff  introduced  as  witnesses  in  addition  to  him- 
aelf,  the  engineer  of  the  train^  the  brakeman  Henneberry 
and  a  physician,  the  latter  of  whom  testified  only  concerning 
Meeker's  injuries.  No  witness  was  introduced  on  the  part 
of  the  defendant,  but  the  attorney  for  the  defendant  read  in 
evidence,  by  consent  of  plaintiff,  an  afiidavit  which  stated 
that  the  foreman  Dwire  was  unexpectedly  absent;  that  de- 
fendant expected  to  prove  by  Dwire  that  he  gave  no  order 
to  plaintiff  to  hip  over  or  cross  over  the  car  to  make  the 
uncoupling,  and  had  no  conversation  with  him  and  gave 
him  no  directions  as  to  the  said  uncoupling;  that  Dwire 
was  standing  at  the  side  of  the  track  and  saw  plaintiff  on 
the  coal  car  as  the  train  passed  north ;  that  he  did  not  know 
the  coupler  was  out  of  order  and  did  not  know  that  Meeker 
was  obliged  to  cross  over  the  car  in  order  to  make  the  un- 
coupling; that  it  was  Meeker's  duty,  when  he  ascertained 
the  coupler  was  out  of  order,  to  give  a  signal  to  stop  and 
not  to  proceed  any  further  with  the  uncoupling  until  the 
oars  came  to  a  stop.  In  regard  to  the  giving  of  the  order 
to  cross  over  the  car  Meeker  was  corroborated  by  the  wit- 
ness Henneberry,  who  said  that  just  before  the  time  Meeker 
fell,  witness  heard  somebody  say  'Tiip  over,"  but  that  he 
did  not  know  who  it  was. 

We  are  of  opinion  that  the  question  whether  the  plaintiff 
made  out  such  a  case  by  the  evidence  introduced  by  him, 
as  to  show  a  right  of  recovery  upon  the  facts,  was  an  ex- 
ceedingly close  one.  In  such  a  case  it  is  important  that  the 
jury  should  be  accurately  instructed  and  should  inac- 
curacies appear  therein  which  might  have  misled  the  jury 
either  in  finding  a  verdict  or  in  fixing  the  amount  of  dam- 


32  Appellate  Coubts  of  Illinois. 

Vol.  119.]     fiast  St.  Louis  Connecting  Ry.  Co.  v.  Meeker. 

ages,  the  court  should  not  hesitate  to  set  aside  the  judg- 
ment based  on  such  verdict^  especially  so  in  a  case  like  this 
where  the  amount  of  damages  awarded  is  so  very  large. 

By  the  first  and  second  instructions  given  for  the  plain- 
tiff, the  jury  were  told  if  they  believed  from  a  prepondei^ 
ance  of  the  evidence,  plaintiff  had  proved  his  case  as  alleged 
in  one  or  more  counts  of  the  declaration,  they  should  find 
in  his  favor.  The  fourth  and  fifth  counts  of  the  declaration 
charged  wantonness  and  wilfulness,  and  said  instructions 
gave  the  jury  a  right  to  find  in  favor  of  plaintiff  upon  those 
counts  of  the  declaration  as  well  as  the  others.  If  Dwire 
was  guilty  of  wilfulness  and  wantonness,  charged  in  the 
fourth  and  fifth  counts,  in  bringing  about  the  injury  to 
Meeker,  then  the  latter  was  excused  from  the  exercise  of 
ordinary  care  on  his  part.  Whether  the  circumstances  were 
such  as  to  excuse  Meeker  from  exercising  such  care,  was 
very  important  in  this  case,  where  the  undisputed  evidence 
presents  a  state  of  facts,  showing  that  the  question  of  due 
•  care  was  a  very  close  one.  That  they  considered  the  sub- 
ject of  wilfulness  is  shown  by  the  facts  that  among  the 
special  findings  returned  by  them,  was  one  stating  that 
Dwire  knew  that  Meeker  was  in  such  a  position  when  he 
gave  the  signal  to  slacken  the  speed  of  the  train,  that  the 
reduction  of  the  speed  would  be  likely  to  injure  Meeker. 
Such  a  finding  could  only  be  returned  upon  the  theory  that 
Dwire  was  guilty  of  wilful  and  wanton  conduct  in  giving 
the  signal  referred  to  and  such  a  state  of  facts,  if  proven, 
would  show  as  great  wilfulness  and  wantonness  on  the  part 
of  Dwire  as  if  he  had  deliberately  placed  Meeker  under  the 
wheels  of  the  car  in  order  that  he  might  be  run  over. 

In  his  brief  defendant  in  error  says :  "This  case  went  to 
the  jury  on  the  question  of  wilfulness  and  we  insist  in  all 
earnestness  that  there  is  an  abundance  of  evidence  to  sustain 
that  charge."  There  is  no  proof,  nor  is  it  contended  by  de- 
fendant in  error,  that  Dwire  when  he  gave  the  signal,  was 
moved  by  a  desire  purposely  to  injure  Meeker.  Nor  do  we 
find  that  the  proofs  in  the  record  tend  to  show  that  Dwire 
actually  knew  that  Meeker  was  in  such  a  position  when  he 
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gave  the  signal  to  slacken  the  speed  of  the  train^  that  the 
reduction  of  speed  would  be  likely  to  injure  hinu  It  is  true 
the  act  of  Dwire  in  giving  the  signal  was  wilful,  in  that  he 
intended  to  give  the  signal,  but  there  is  no  evidence  tending 
to  show  that  it  was  wilful  in  the  sense  that  he  desired  to 
injure  Meeker  or  that  he  actually  knew  that  the  probable 
result  of  his  giving  the  signal  would  be  to  injure  Meeker. 

It  is  contended  however,  that  the  action  of  Dwire  in  giv- 
ing the  signal  w^as  so  grossly  negligent  as  to  import  wilful- 
ness and  wantonness  on  his  part.  In  I.  C.  R.  R.  Co.  v. 
Leiner,  202  111.  624,  our  Supreme  Court  indorsed  an 
instruction  stating,  "What  is  meant  by  wilful  and  wanton 
misconduct  is  such  conduct  as  amounts  to  an  intentional 
wrong  or  of  such  a  reckless  character,  as  shows  that  the 
person  or  persons  guilty  of  such  misconduct,  were  at  the 
tim^  acting  in  such  a  manner  as  shows  that  they  had  an 
utter  disregard  for  the  safety  and  lives  of  other  persons." 

In  L.  S.  &  M.  S.  Ry.  Co.  v.  Bodemer,  139  111.  596,  in 
discussing  the  question  as  to  what  is  such  gross  negligence 
as  to  evidence  wilfulness,  it  is  said:  "It  is  *such  want  of 
care  and  regard  for  the  rights  of  others  as  to  justify  the 
presumption  of  wilfulness  or  wantonness.'  It  is  such  gross 
n^ligence  as  to  imply  a  disregard  of  consequences  or  a 
wilfulness  to  inflict  injury." 

The  proof  shows  that  Dwire  could  not  see  Meeker  in  the 
position  he  occupied  at  the  time  of  the  injury,  so  that  in 
order  to  justify  a  finding  that  Dwire  gave  the  signal  in 
utter  disregard  of  the  safety  and  life  of  Meeker  or  with  a 
wilfulness  to  inflict  injury  upon  him,  we  assume  that  Dwire 
knew  that  Meeker  was  occupying  an  unsafe  position  upon 
the  car  at  the  time  the  signal  was  given,  and  that  the  result 
of  the  signal  would  be  to  injure  Meeker  or  that  Dwire, 
knowing  Meeker  was  in  a  dangerous  position,  gave  the 
signal,  not  caring  whether  the  result  would  be  to  kill  or  in- 
jure Meeker  or  not  But  what  was  there  in  the  proofs  to 
warrant  the  assumption  that  Dwire  had  knowledge  of  the 
dangers  of  Meeker's  position?  The  cars  were  provided 
with  iron  stirrups  and  hand-holds  by  the  use  of  which,  it 
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appears  from  the  evidence,  the  pin  puller  could  have  pulled 
the  lever  with  safety.  How  can  it  be  assumed  that'Dwire 
knew  that  Meeker  was  not  using  the  stirrup  and  hand-hold, 
but  was  standing  on  his  feet  on  the  flat-car  with  his  right  - 
hand  on  a  wooden  stanchion  he  could  not  reach  around  with 
his  fingers,  and  in  that  position  with  his  head  down  be- 
tween the  cars,  and  with  his  lantern  in  his  left  hand  was, 
with  the  same  hand,  attempting  to  pull  a  lever  near  the 
bottom  of  a  car  four  feet  away?  It  certainly  was  not 
shown  to  be  dangerous  for  Meeker  to  walk  from  one  side  to 
the  other  of  the  flat-car,  while  the  same  was  in  motion.  On 
the  night  before  Dwire  had  given  Meeker  the  same  order  to 
**hip  over"  when  a  lever  was  out  of  order  and  Meeker  had 
gone  to  the  opposite  side  of  the  car  and  made  the  uncoupling 
in  safety.  It  is  claimed  that  Dwire  gave  the  signal  too  soon 
after  Meeker  had  crossed  the  car.  It  appears  however,  ^that 
Meeker  had  had  time  to  give  the  lever  a  pull  before  the  jar 
came.  Meeker  testified  that  he  gave  the  lever  one  jerk  and 
by  the  time  he  could  give  another,  the  jar  came  and  he  fell 
down  upon  the  track.  The  first  jerk  upon  the  lever  had 
made  the  uncoupling  and  the  box  car  went  ahead.  There 
was  however,  a  way  of  resetting  the  lever,  which  was  prob- 
ably what  Meeker  contemplated  doing  by  another  jerk. 
Meeker  testified  there  was  no  system  of  signals,  under  the 
custom  of  the  yards,  by  which  the  pin-puller  notified  the 
foreman  that  a  car  had  been  uncoupled ;  that  the  men  pull- 
ing the  pins  never  gave  any  signals  at  all ;  that  the  foreman 
could  see  the  lamp  on  the  side  of  the  car  and  know  that  the 
pin  puller  was  holding  the  lever  up ;  that  Dwire  was  bound 
to  know  that  the  uncoupling  had  not  been  made  because  he 
did  not  see  Meeker's  lamp ;  that  if  Dwire  had  waited  until 
he.  Meeker,  got  back  to  the  other  side  of  the  car,  he  would 
have  seen  the  lamp  and  known  that  the  cut  had  been  made. 
It  appears  therefore,  that  it  was  left  to  the  foreman's  ob- 
servation to  determine  when  the  cut  had  been  made  and  he 
was  not  required  to  wait  for  a  signal.  Whether  Dwire  in 
the  hurry  of  the  moment,  used  the  best  possible  judgment 
in  giving  the  order  to  the  engineer  to  slacken  the  train  at 
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the  time  he  did,  is  not  the  question  presented  us  and  upon 
XhtLt  we  express  no  opinion  but  we  are  of  opinion  that  the 
proofs  wholly  failed  to  show,  nor  did  they  tend  to  show, 
such  a  state  of  affairs  as  would  warrant  a  finding  that 
Bwire  was  guilty  of  such  gross  n^ligence  in  giving  the 
signal  as  to  show  entire  disregard  for  the  life  or  safety  of 
Meeker  or  a  willingness  to  inflict  injury  upon  him. 

The  charge  of  wilfulness  contained  in  the  fourth  and 
fifth  counts  of  the  declaration,  was  therefore  not  sustained 
by  the  proofs,  and  the  court  below  erred  in  giving  instruc- 
tions, which  authorized  the  jury  to  find  for  the  plaintiff 
under  those  counts. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Edwin  C.  Kingsbury  y.  H.  B.  Andrews,  et  al. 

1.  Cebtifigatb  of  Evn>ENCB — what  does  not  constitute,  A  printed 
pamphlet  purporting:  to  show  the  evidence  heard  by  the  trial  Judge, 
not  certified  to  by  the  clerk  of  the  court  and  which  is  not  under  the 
0eal  of  the  trial  Judge,  is  not  a  certificate  of  evidence  within  the 
meaning  of  the  law. 

2.  iNjiTifcnoN — wTien  properly  dissolved.  Where  the  interest  of 
the  complainant  filing  a  bill  of  interpleader  and  obtaining  an  in- 
junction thereon  could  have  been  fully  protected  In  another  pend- 
ing chancery  proceeding  to  which  he  was  a  party  and  In  which  he 
bad  filed  an  answer,  the  Injunction  is  properly  dissolved. 

Bill  of  Interpleader.  Error  to  the  Circuit  Court  of  Richland 
County;  the  Hon.  Jacob  R.  Cbeighton,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

AiXEN  &  Fbitchby,  for  plaintiff  in  error. 

W.  Y.  FosTEB  and  H.  G.  Mobbis^  for  defendants  in 
error. 

Mb.  Pbesidino  Justice  Higbeb  delivered  the  opinion  of 
die  conrt 
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Plaintiff  in  error  has  sued  out  this  writ  of  error  to  re- 
verse a  decree  of  the  Circuit  Court  of  Richland  County, 
dismissing  a  bill  of  interpleader  filed  by  him  in  a  suit  in 
chancery,  to  which  he  was  a  party  defendant.  The  bill  of 
interpleader  alleges  that  on  November  2,  1901,  plaintiff  in 
error,  Edwin  C.  Kingsbury,  purchased  of  H.  B.  Andrews, 
one  of  the  defendants  in  error,  a  newspaper  known  as  th(^ 
Olney  Advocate,  for  the  sum  of  $4,000;  that  he  gave  a 
chattel  mortgage  on  the  plant  to  Andrews,  to  secure  $3,500 
of  the  purchase  money;  that  the  amount  secured  by  the 
mortgage  was  evidenced  by  nineteen  notes  payable  to  the 
order  of  Andrews  and  falling  due  from  time  to  time;  that 
the  first  note  when  due  was  paid  by  Kingsbury  to  Andrews ; 
that  about  May  1,  1902,  Kingsbury  was  notified  by  An- 
drews that  the  remaining  notes  had  been  transferred  to  his 
wife,  Laura  V.  Andrews,  and  should  be  paid  to  her;  that 
Kingsbury  complied  with  said  request  and  thereafter  paid 
said  notes  to  Laura  V.  Andrews  as  they  respectively  fell 
due  until  September,  1902,  after  which  he  paid  the  notes 
as  they  matured  to,  and  including  the  note  of  January  4, 
,1903,  to  W.  F.  Foster,  who  claimed  to  be  the  owner  of  the 
same  as  assignee  of  Laura  V.  Andrews ;  that  on  August  30, 
1902,  he,  Kingsbury,  was  served  with  a  summons  in  a  cer- 
tain case  in  chancery  in  the  nature  of  a  creditor's  bill 
brought  by  Frederick  Smith  and  others,  composing  the  firm 
of  T.  &  H.  Smith  &  Co.,  against  H.  B.  Andrews,  Laura  V. 
Andrews,  and  plaintiff  in  error,  and  that  said  cause  was 
still  pending  and  undisposed  of;  that  on  February  4,  1903, 
Kingsbury  advised  Foster  that  he  had  been  made  a  party 
defendant  in  the  above  named  cause  and  could  not  there- 
after continue  payment  of  his  notes;  that  there  are  still 
due  on  account  of  said  indebtedness  nine  of  said  notes  for 
the  sum  of  $150  each  and  the  interest  thereon:  that  on 
October  5,  1903  (which  was  after  the  last  note  became 
due),  Foster,  failing  to  get  possession  of  the  property  under 
his  chattel  mortgage,  sued  out  a  writ  of  replevin  directed  to 
Joseph  StoU,  the  business  manager  of  appellant,  who  was 
in  possession  of  the  property,  and  obtained  possession  of  the 
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same  thereby;  that  on  October  6,  1903,  Kingsbury  re- 
plevied the  property  from  Foster,  and  still  had  possession 
of  it  at  the  time  of  the  filing  of  this  bill  of  interpleader; 
that  Foster  is  threatening  to  continue  foreclosure  proceed- 
ings against  the  property;  that  the  continued  publication 
of  the  newspaper  is  essential  to  its  existence,  and  if  the 
o£See  be  closed  up  for  a  single  hour,  Kingsbury  would  be 
greatly  damaged  and  would  suffer  irreparable  loss  and  in- 
jury. The  bill  of  interpleader  makes  H.  B.  Andrews, 
Laura  V.  Andrews,  W.  F.  Foster  and  the  members  of  the 
firm  of  T.  &  IB..  Smith  &  Company,  defendants,  and  prays 
that  they  may  interplead  and  settle  and  adjust  their  demands 
among  themselves;  that  Kingsbury  may  be  permitted  to 
pay  the  sum  of  money  due  as  aforesaid  into  court,  for  the 
further  order  of  the  court;  that  defendants  be  restrained 
by  injimction  from  proceeding  against  Kingsbury  in  said 
action  at  law,  for  the  purchase  money  of  said  property,  and 
may  also  be  restrained  from  commencing  any  action  against 
Kingsbury  and  from  continuing  to  prosecute  any  actions 
already  begun  and  now  pending  for  the  recovery  of  said 
sum;  that  those  of  the  defendants  having  possession  of  the 
promissory  notes  and  chattel  mortgage,  be  decreed  to  de- 
liver them  up  to  Kingsbury  to  be  cancelled  and  that  said 
Kingsbury  might  have  his  damages,  costs  and  attorney's 
fees-  A  temporary  injunction  was  also  prayed  for  and 
granted. 

The  defendant  W.  F.  Foster,  on  November  23,  1903, 
filed  an  answer  in  which  he  admitted  the  greater  portion 
of  the  statements  made  by  said  Kingsbury  in  his  bill  rela- 
tive to  the  history  of  the.  transaction  in  question,  but  stated 
that  said  notes  were  assigned  to  him  by  said  Laura  V.  An- 
drews as  her  agent  and  attorney,  for  collection  and  adjust- 
ment; that  Kingsbury  was  never  in  danger  of  having  to 
pay  any  money  on  said  creditor's  bill  as  a  garnishee  or 
otherwise;  that  said  creditor's  bill  and  all  further  proceed- 
ings thereunder,  had  been  fully  settled^,  and  the  cause  dis- 
missed; that  it  was  not  true  that  at  the  time  of  filing  the 
bill  of  interpleader,  defendant  was  threatening  or  contem- 
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plating  the  further  prosecution  of  any  foreclosure  proceed- 
ings against  said  property;  that  after  the  suing  out  of  the 
writ  of  replevin  as  aforesaid  by  Kingsbury,  no  efforts  or 
threats  were  made  to  regain  possession  of  said  mortgaged 
property,  or  to  proceed  further  with  the  foreclosure  of  said 
chattel  mortgage,  until  such  matters  should  be  litigated, 
adjusted  and  settled  in  due  course  of  law;  that  said  writ 
of  injunction  was  sued  out  without  any  reason,  cause  or 
foundation  therefor.  Defendants  H.  B.  Andrews  and 
Laura  V.  Andrews,  filed  their  joint  answer,  setting  up  sub- 
stantially the  same  matters  of  defense  as  those  relied  upon 
by  said  Foster  in  his  answer. 

Before  the  trial  plaintiff  in  error  dismissed  his  bill  as  to 
the  parties  composing  the  firm  of  T.  &  H.  Smith  &  Com- 
pany, and  upon  the  hearing  the  court  dissolved  the  tem- 
porary injunction,  dismissed  the  bill  for  want  of  equity, 
and  defendants  in  error,  having  made  suggeston  of  dam- 
ages, allowed  them  $100  for  their  solicitor's  fee. 

Plaintiff  in  error  complains  (1)  that  the  court  below 
erred  in  dissolving  the  injunction  and  dismissing  the  bill; 
(2)  in  refusing  to  allow  complainant  his  expenses  and 
costs  in  answering  the  creditor's  bill  and  filing  the  inter- 
pleader; and  (3)  in  allowing  the  defendant  in  error  a  so- 
licitor's fee  of  $100  as  damages. 

There  is  filed  with  the  record  in  this  case  a  printed  pam- 
phlet, upon  which  there  is  a  statement  in  writing  to  the 
effect  that  it  is  the  "certificate  of  evidence  in  full  by  the 
official  court  reporter."  There  is  however  no  certificate  of 
the  circuit  clerk  that  the  same  is  part  of  the  record  in  this 
cause  and  the  printed  certificate  of  the  trial  judge  at  the 
end  of  the  pamphlet,  is  not  under  seal.  It  is  unnecessary 
to  cite  authorities  to  show  that  under  such  conditions  the 
evidence  produced  in  the  court  below,  is  not  before  us  for 
our  consideration  and  we  must  assume  the  proofs  were 
sufficient  to  support  the  decree.  Notwithstanding  the  fact 
however,  that  the  evidence  is  not  properly  before  us,  we 
have  carefully  examined  the  printed  pamphlet  above  re- 
ferred to,  together  with  the  pleadings  in  the  case,  and  are  of 
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opinion  that  the  decree  of  the  court  below  should  be  sus- 
tained. When  plaintiff  in  error  filed  his  bill  of  interpleader 
he  was  in  possession  of  the  property  in  question  by  virtue 
of  the  writ  issued  in  his  replevin  suit,  against  Laura  V. 
Andrews,  Foster  and  StolL  His  interest  in  the  suit  insti- 
tuted by  a  bill  in  the  nature  of  a  creditor's  bill  could  have 
been  rfuUy  protected  by  the  answer,  which  he  filed  therein 
and  it  does  not  appear  that  there  was  any  occasion  for  him 
to  file  an  interpleader  or  sue  out  an  injunction  in  the  case. 
The  injunction  was  therefore  improvidently  issued  and  it 
was  proper  for  the  court  upon  its  dissolution  to  adjudge 
costs  and  solicitor's  fees  against  plaintiff  in  error. 
The  decree  of  the  court  below  is  affirmed. 

Afjiirmed. 


AlUe  Hiller,  Administratrix,  y.  Cobden  Building  & 
Loan  Association. 

1.  Propositioivs  of  law — effect  of  absence  of.  When  a  case  is 
tried  by  the  court  without  a  Jury  and  no  propositions  of  law  are 
presented,  it  will  he  conclusively  presumed  on  appeal  Jthat  the  trial 
court  correctly  applied  the  law  to  the  facts. 

2.  FlNDiwo  or  coTJBT — when  cannot  he  reviewed  as  to  matters  of 
fact.  Where  the  bill  of  exceptions  does  not  contain  all  of  the  evidence 
heard  in  the  cause,  the  finding  of  the  court  will  not  be  reviewed  on 
appeal  as  to  matters  of  fact. 

Ck>nte8ted  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Union  County;  the  Hon.  W.  W.  Duncan,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Affirmed.  Opinion 
filed  March  17,  1905. 

D.  W.  Kabbakes^  for  appellant. 

HrLEMAN  &  Sessions  and  James  Lingle^  for  appellee. 

Mb.  Pbesidino  Justice  Hiobee  delivered  the  opinion  of 
the  conrt^ 

From  Septemher  19,  1898,  to  March  2,  1899,  Lewis  T. 
Linnell  and  A.  J*  Miller  condncted  a  banking  business  as 
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copartners  in  the  village  of  Cobden,  Illinois,  under  •  the 
name  of  the  Bank  of  Cobden.  The  bank  was  managed  by 
Linnell  as  president  with  E.  A.  Strong  as  cashier;  A.  J. 
Miller,  being  engaged  in  other  business,  Avas  not  active  in 
the  management  of  the  bank.  On  the  latter  date,  the  bank 
made  an  assignment  for  the  benefit  of  creditors  and  Linnell 
also  made  an  individual  assignment  for  the  benefit  of  his 
private  creditors.  The  Cobden  Building  &  Loan  Associa- 
tion was  during  such  partnership,  and  is  now,  a  corporation 
doing  business  in  the  same  village.  At  the  time  A.  J. 
Miller  was  its  president,  J.  H.  Clark  its  secretary  and  L.  T. 
Linnell  its  treasurer.  A  book  belonging  to  appellee  and 
known  as  the  "B.  &  L."  book  was  kept  in  the  bank  on  which 
entries  of  all  moneys  received  and  paid  out  on  account  of 
appellee,  were  made  by  Linnell  or  Strong,  the  cashier,  for 
him.  The  moneys  of  the  association  were  collected  and 
paid  out  as  follows:  Clark,  the  secretary,  would  collect 
the  dues  from  day  to  day  and  place  them  to  his  personal 
account  at  the  bank  and  at  the  end  of  the  month  would  issue 
a  check  to  Linnell,  the  treasurer,  taking  his  receipt  as  treas- 
urer therefor.  Linnell  or  Strong  for  him  would  place  this 
money  in  the  general  fund  of  the  bank,  make  the  entry  on 
said  book  of  the  association  kept  at  the  bank  and  credit  the 
same  to  the  association  on  the  cash  book  of  the  bank.  This 
money  was  paid  out  on  orders  drawn  on  the  treasurer,  Lin- 
nell, signed  by  Miller  as  president  and  Clark  as  secretary 
of  the  association,  charged  to  the  association  on  the  bank 
cash  book  and  an  entry  of  such  payment  made  on  the  asso- 
ciation book  at  the  bank.  These  orders  were  cashed  by  the 
bank  without  any  further  order  or  check  from  Linnell. 
When  the  money  was  received  by  the  bank,  the  cash  account 
was  charged  with  it  as  having  been  deposited  by  appellee; 
when  paid  out  the  cash  account  was  credited  with  it  as  hav- 
ing been  paid  out  on  account  of  appellee.  At  the  time  the 
bank  failed  it  appeared  from  the  entries  on  the  cash  book 
there  was  a  balance  due  the  association  of  $1,605.61. 

Linnell  died  intestate  during  the  month  of  March,  1899. 
The  following  month  Miller  also  died  intestate  and  his  wife. 
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the  appellant  herein,  became  administratrix  of  his  estate. 
On  November  3,  1899,  the  sureties  on  the  bond  of  Linnell, 
as  treasurer  of  the  Cobden  Building  &  Loan  Association, 
deposited  the  amount  due  the  association  under  an  agree- 
ment between  them  and  appellee,  tliat  this  suit  was  to  be 
brought  against  appellant  and  they  should  receive  the  benefit 
of  whatever  amount  ^as  collected  from  appellant 

A  claim  was  then  filed  by  appellee  against  the  estate  of 
A,  J.  Miller  for  the  amount  shown  to  be  due  it  by  the 
bank's  books  and  the  same  was  allowed  by  the  County 
Court  An  appeal  was  taken  to  the  Circuit  Court,  where  a 
jury  was  waived,  case  tried  by  the  court  and  the  claim 
again  allowed.  From  the  judgment  of  that  court,  the  ad- 
ministratrix prosecutes  this  appeal. 

Upon  the  trial  of  the  case,  appellant  presented  no  written 
propositions  of  law  to  be  passed  upon  by  the  court,  as  is 
provided  for  by  section  42  of  the  Practice  Act  She  does 
not  here  point  out  any  error  of  the  court  below  in  ruling 
upon  the  admission  or  exclusion  of  evidence  and  none  ap- 
pears. The  court  below  therefore  must  be  presumed  to  have 
applied  the  law  correctly  to  the  facts  in  the  case,  and  the 
record  presents  no  question  of  law  for  the  consideration  of 
this  court  Hardy  v.  Rapp,  112  111.  359;  Schlesinger  v. 
Keifer,  131  111.  104;   City  of  Alton  v.  Foster,  207  111.  150. 

The  bill  of  exceptions  recites  at  the  close  of  the  evidence, 
that,  "the  foregoing  was  all  the  evidence  introduced  on  the 
trial  of  this  case."  It  however,  refers  to  certain  evidence 
as  having  been  offered  and  admitted,  when  the  evidence 
does  not  appear  therein.  A  portion  if  not  all  of  the  omitted 
evidence  appears  to  have  been  in  reference  to  material  mat- 
ters and  in  its  absence  the  finding  of  the  court  below  upon 
the  facts  is  not  properly  before  us  for  review.  Garrity  v. 
Hamburger  Co.,  136  111.  499. 

We  have  however  examined  the  record  carefully  and  are 
of  opinion  that  the  merits  of  the  case  and  the  law  are  with 
the  appellee  and  that  the  judgment  of  the  court  below, 
allowing  the  claim,  should  be  and  it  is  hereby  affirmed. 

Afftrrned. 
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Thomas  Crawshaw  y.  H.  C.  Cnrtls,  et  aL 

1.  Public  gbist  mill — what  not  a,  A  mill  which  was  never  held 
out  to  the  public  as  one  where  persons  could  get  grain  ground  by  the 
grist  and  for  toll  and  which  was  neither  intended  nor  equipped  to  be 
operated  in  that  way,  is  not  a  public  grist  mill  within  the  meaning 
of  the  statute. 

Action  of  debt  to  recover  penalty.  Appeal  from  the  Circuit  Court 
of  Jackson  County;  the  Hon.  W.  W.  Duncait,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Afllrmed.  Opinion 
filed  March  17.  1906. 

YouNGBLOOD  &  Babb^  for  appellant. 

WiLUAM  A.  ScHWABTZ  and  HosEA  V.  Febbeli.^  for  ap- 
pellees. 

Mb.  Pbesiding  Justice  Higbee  delivered  tlie  opinion  of 
the  court 

This  was  a  suit  brought  by  appellant  against  appellees  to 
recover  a  penalty  under  the  statute  relating  to  Mills  and 
Millers  for  taking  too  much  toll.  Section  6  of  said  statute 
so  far  as  it  applies  to  this  action  reads:  "The  owner  or 
occupier  of  every  public  grist  mill  within  this  state  shall 
grind  the  grain  brought  to  his  mill  as  well  as  the  naturo 
and  condition  of  his  mill  will  permit^  and  in  due  turn  as 
the  same  shall  be  brought,  and  may  take  for  the  toll,  if  a 
water  mill  or  steam  mill,  for  grinding  and  bolting  wheat, 
rye  or  other  grain,  one-eighth  part."  Section  7  provides 
that  "for  a  failure  to  perform  any  of  the  duties  required 
by  this  act,  every  occupier  of  a  public  mill  shall  forfeit  and 
pay  the  sum  of  $5.00  to  the  use  of  any  person  who  shall 
sue  for  the  same."  Section  9  provides  "if  any  miller  or 
occupier  of  any  mill  shall  take  a  greater  proportionate 
quantity  of  toll  than  is  allowed  by  this  act  or  shall  not 
sufficiently  grind  or  grind  and  bolt  (as  the  case  may  be), 
agreeably  to  the  capacity  of  his  mill  and  in  due  turn  as 
the  same  may  have  been  brought,  all  grain  received  into 
such  mill  for  the  purpose  of  being  ground  or  ground  and 
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lx>lted,  as  directed  by  the  owner,  every  miller  or  occupier 
of  a  public  mill  so  offending,  shall  forfeit  and' pay  the  sum 
of  $5.00  to  the  party  injured." 

Appellees  are  the  owners  of  a  steam  flouring  mill,  located 
in  the  city  of  CarbondaJe,  Illinois.  It  is  patronized  by  the 
public  generally  and  all  its  patrons  are  treated  in  the  same 
way.  It  does  not  grind  each  man's  grain  in  turn  as  the 
same  is  brought  to  the  mill,  but  when  a  person  brings  grain 
to  the  mill  and  desires  flour  and  bran  in  exchange  therefor, 
the  wheat  is  weighed  and  the  patron  is  delivered  a  certain 
amount  of  flour  and  bran  in  exchange.  When  the  wheat  is 
brought  to  the  mill  it  is  unloaded  into  a  big  hopper  and 
from  there  goes  into  a  sink  and  from  thence  into  a  separa- 
tor, which  cleans  it,  and  then  to  the  rollers.  The  mill 
manufactures  three  grades  of  flour,  and  from  13  to  15 
grades  of  other  product  out  of  wheat  If  the  mill  were 
empty  it  would  take  from  50  to  75  bushels  of  wheat  to 
start  it  so  as  to  make  flour.  On  February  21,  1903,  appel- 
lant brought  to  the  mill  520  pounds  of  good  merchantable 
wheat,  and  the  manager  of  the  mill,  appellee  Curtis,  gave 
him  in  exchange  for  it  286  pounds  of  flour  and  86  pounds 
of  bran.  Sometime  before  this  appellant  and  Mr.  Curtis 
had  had  a  conversation  in  regard  to  the  matter,  in  which 
appellant  insisted  he  should  have  more  flour  for  a  bushel 
of  wheat  and  Curtis  said  he  could  not  possibly  give  more 
than  he  was  giying.  No  demand  was  made  by  appellant 
on  said  day  that  the  mill  grind  his  wheat,  and  there  was 
no  conversation  between  the  parties  in  regard  to  the  toll. 
After  the  wheat  was  weighed  and  the  flour  and  bran  deliv- 
ered, appellant  asked  for  and  received  a  statement  of  the 
weights.  On  March  3,  1903,  appellant  again  went  to  the 
mill,  taking  six  bushels  and  ten  pounds,  or  370  pounds,  of 
wheat  for  which  he  received  205^4  pounds  of  flour  and  60 
pounds  of  bran,  and  on  that  occasion  there  was  no  demand 
that  the  wheat  be  ground  and  no  conversation  concerning 
the  toll.  On  the  trial  appellee  Curtis  testified  that  the  mill 
was  owned  by  private  individuals  and  the  property  was  not 
obtained  by  condemnation  proceedings;   that  appellees  were 
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not  running  a  toll  mill  and  had  never  run  a  toll  mill  at 
Carbondale;  that  they  were  accustomed  to  exchange  flour 
and  bran  for  wheat  or  pay  money  for  it,  whichever  the 
seller  wished;  that  the  exchange  business  was  a  kind  of 
"side  issue;"  that  they  never  ground  for  a  party  bringing 
wheat  the  identical  wheat  which  he  brought  and  delivered 
to  him  the  product  thereof  in  flour  and  bran ;  that  they  did 
not  grind  the  grist  of  appellant  but  took  his  wheat  and  gave 
him  flour  and  bran  in  exchange  for  it;  that  it  would  have 
been  impossible  with  the  mill  they  had,  to  have  ground  the 
small  amount  of  wheat  which  appellant  brought  to  the 
mill  and  give  him  in  return  the  flour  and  bran  which  his 
wheat  produced ;  that  the  machinery  was  not  so  constructed 
as  to  enable  them  to  grind  that  amount  of  wheat  alone. 

This  suit  was  instituted  before  a  justice  of  the  peace  and 
afterwards  taken  by  appeal  to  the  Circuit  Court  where  a 
jury  was  waived,  the  court  found  in  favor  of  appellees  and 
gave  judgment  against  appellant  for  costs. 

The  question  presented  to  us  is,  whether  the  mill  owned 
and  operated  by  appellees  is  a  public  grist  mill,  within  the 
meaning  of  the  statute  above  referred  to.  While  the  act 
referred  to  has  been  before  our  Supreme  Court  several 
times,  this  precise  question  was  not  raised  in  these  cases 
and  that  court  has  not  defined  what  it  takes  to  constitute 
a  public  grist  mill  under  the  law  in  this  state.  Appellees 
claim  that  there  is  a  difference  between  what  they  call  the 
"old  time  public  mill  or  public  grist  mill"  and  the  modem 
merchant  mill,  and  that  the  statute  applies  to  the  former 
class,  while  the  mill  in  question  belongs  to  the  latter  class. 
Among  the  definitions  of  grist  given  by  the  Century  Dic- 
tionary are  "Grain  carried  to  the  mill  to  be  ground  sep- 
arately for  its  owner,"  "Grain  carried  to  the  mill  for  grind- 
ing at  one  time."  And  it  defines  grist  mill  as  "A  mill  for 
grinding  grain  by  the  grist  or  for  customers."  Webster 
defines  grist  mill  as  a  "mill  for  grinding  grain,  especially 
a  mill  for  grinding  grists  or  portions  of  grain  brought  by 
different  customers." 

In  determining  what  was  meant  by  the  legislature  by  the 
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term  "public  grist  mill,"  it  is  helpful  to  consider  the  his- 
toTj  of  mills  engaged  in  grinding  grain  in  this  state  as 
shown  by  the  proofs  in  this  case  and  such  legislation  as 
there  was  governing  them,  together  with  the  several  sections 
of  the  present  law  upon  the  subject. 

The  witness  Peter  Brown  testified  that  he  came  to  Illi- 
nois in  1856  and  lived  in  Carbondale;  that  when  he  came 
to  •that  part  of  the  country  they  were  using  water  mills  and 
horse  mills  but  no  steam  mills ;  that  there  were  two  differ- 
ent water  mills,  one  in  Johnson  county  and  one  in  William- 
son county;  that  he  went  to  the  mill  on  horse  back  and 
the  rule  was,  first  come  first  served ;  that  the  miller  would 
measure  up  the  grain,  put  it  in  the  hopper,  then  take  his 
toll,  which  was  one  eight  of  the  grain,  in  his  toll  dish,  and 
the  balance  of  the  grain  was  ground  for  the  owner,  who  put 
the  ground  product  in  his  sack  and  took  it  away;  that  the 
toll  was  taken  out  of  the  hopper  just  as  soon  as  the  gi*ain 
was  measured  into  it;  that  the  mills  were  so  constructed 
that  each  man  got  the  product  of  his  own  grain  and  were 
just  costly  enough  to  require  the  attention  of  one  man ; 
that  the  wheat  was  not  fanned  at  the  mill  but  that  if  a 
person  took  dirty  wheat  he  would  get  dirty  flour ;  that  such 
mills  did  not  exchange  flour  for  wheat  but  that  each  man 
got  his  own  grist  ground;  that  they  ground  for  the  public 
and  for  toll  and  were  called  public  mills. 

Appellee  Curtis  testified  that  he  had  seen  what  he  called 
public  grist  mills;  that  when  a  farmer  took  his  grist  to 
such  a  mill  the  miller  would  measure  the  grain,  take  out 
his  one  eight  toll  and  grind  the  rest  just  as  it  was  brought 
to  the  mill ;  that  the  toll  was  taken  out  before  the  grain  was 
ground ;  that  no  effort  was  made  to  clean  the  wheat  and  it 
was  ground  just  as  it  was  brought  in ;  that  a  bushel  or  any 
amount  of  wheat  would  start  the  mill. 

Laws  were  passed  at  an  early  date  in  this  state,  govern- 
ing the  operations  of  mills  engaged  in  grinding  grain  for 
the  public,  and  the  statute  of  1869  provided  as  follows: 
"All  mills  now  in  operation  or  which  may  hereafter  be  put 
in  operation  in  this  state,  for  grinding  wheat,  rye,  corn  or 
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other  grain  and  which  shall  grind  for  toll,  shall  be  deemed 
public  mills."  It  would  thus  appear  that  the  act  made  it 
an  essential  requisite  of  a  public  mill  that  it  should  grind 
for  toll  and  the  toll  fixed  for  grinding  and  bolting  wheat 
brought  to  the  mill,  was  %  part  thereof.  The  defini- 
tion above  given  was  left  out  of  the  act  of  1872,  which 
was  carried  into  the  revision  of  1874  and  is  the  one  now 
under  consideration,  but  the  provisions  of  the  present  act 
«how  indications  of  having  been  intended  to  apply  to  just 
such  mills.  The  present  act  also  contains  language  which 
apparently  applies  with  peculiar  force  to  mills  resembling 
in  their  extent  and  capacity,  the  grist  mills  of  earlier  times 
described  by  the  above  witnesses.  For  instance,  it  pro- 
vides that  the  operator  of  a  public  grist  mill  shall  grind 
the  grain  brought  to  his  mill  as  well  as  the  nature  and  con- 
dition of  his  mill  will  permit  and  in  due  turn  as  the  same 
jshall  be  brought;  that  the  operator  of  the  mill  must  be 
punctual  in  his  attendance,  when  his  mill  is  not  out  of 
repair  and  aid  and  assist  in  loading  and  unloading  all 
grain  which  shall  be  brought  to  him  to  be  ground ;  that  he 
£hall  keep  an  accurate  half  bushel  measure  and  an  accurate 
set  of  toll  dishes  or  scales  for  weighing  the  grain.  Eev. 
Stat.  chap.  90,  sees.  6  and  7.  Such  provisions  could  not 
possibly  be  intended  to  apply  to  the  great  merchant  flouring 
mills  of  the  present  day  with  their  immense  products,  but 
must  have  been  intended  to  apply  to  mills  which  grind 
grists  for  persons  for  toll  and  which  in  that  respect  as  well 
as  others,  must  resemble  the  old-fashioned  grist  mills  above 
described. 

Appellees'  mill  ground  from  500  to  600  bushels  of  wheat 
a  day  and  did  not  take  toll  out  of  grain  brought  to  be 
ground  nor  out  of  the  finished  product.  It  would  have  been 
manifestly  impossible  for  the  operator  of  the  mill  to  have 
personally  aided  and  assisted  in  loading  and  unloading  all 
the  grain  brought  to  him  to  be  ground.  He  could  not  have 
ground  the  grain  of  the  persons  who  brought  it  there  in  due 
turn  as  the  same  was  brought  to  the  mill,  without  seriously 
interfering  with   the  operation   of  the  mill.     This  would 
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iave  required  him  to  stop  all  other  work  of  the  mill  when 
a  person  brought  wheat  to  be  ground,  while  he  weighed  the 
-wheat,  took  out  his  toll  and  caused  the  grain  to  be  ground. 
It  would  have  also  required  him  to  deliver  to  the  owner  the 
three  grades  of  flour  manufactured  by  the  mill,  together 
i¥ith  the  numerous  other  products  of  such  wheat  More- 
over appellees^  mill  was  so  arranged  that  it  could  not  have 
taken  the  small  amounts  of  wheat  delivered  to  it  by  appel- 
lant at  the  times  mentioned,  and  ground  them  alone,  as  it 
required  from  50  to  75  bushels  of  wheat  to  start  the  mill. 
In  fact  appellant  did  not  demand  of  appellees'  mill  the 
services  of  a  public  grist  mill  under  the  statute,  as  he  did 
not  request  to  have  his  wheat  ground  and  expressed  no  de- 
sire to  have  the  product  thereof.  His  complaint  was  that 
lie  did  not  receive  enough  flour  and  bran  in  exchange  for 
his  wheat.  The  whole  course  of  the  business  conducted  by 
appellees  at  their  mill,  shows  that  they  did  not  take  toll  for 
grinding  wheat  for  any  one,  and  in  fact  that  they  did  not 
grind  wheat  for  other  persons,  either  for  toll  in  grain  or  for 
money,  but  that  they  bought  wheat  and  ground  it  on  their 
own  account;  that  in  buying  wheat  they  would  pay  the 
party  bringing  it  to  them,  either  money  or  flour  as  the 
seller  desired.  The  transaction  between  appellant  and  ap- 
pellees did  not  appear  to  be  concerned  with  the  grinding 
of  appellant's  wheat  but  with  the  price  he  was  to  get  for  it 
in  flour  and  could  have  taken  place  between  the  parties  in 
the  same  way  if  appellees  had  no  mill  but  were  simply 
grain  and  flour  merchants  and  paid  for  wheat  brought  them 
either  in  money  or  flour  at  the  option  of  the  seller.  The 
proofs  showed  the  mill  was  never  held  out  to  the  public  as 
one  where  persons  could  get  grain  ground  by  the  grist  and 
ior  toll  and  that  it  was  neither  intended  nor  equipped  to  be 
operated  in  that  way. 

We  are  therefore  of  the  opinion  that  appellees'  mill  was 
not  a  public  grist  mill  within  the  meaning  of  the  statute. 

Appellant  relies  very  largely  upon  the  case  of  State  of 
Maine  v.  Edwards  et  al.,  25  L.  R.  A.  504  (86  Maine  102). 
In  that  case  the  defendants  were  convicted  under  a  Maine 
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statute,  of  refusing  to  receive  grain  at  their  grist  mill  when 
tendered  to  be  ground  and  of  taking  excessive  toll.  The 
defendants  excepted  to  the  ruling  of  the  court  below,  that 
they  were  bound  to  receive  the  grists  of  grain  offered  and 
grind  the  same  for  the  toll  specified  by  the  statute  and  that 
an  agreement  for  toll  in  excess  of  that  fixed  by  the  statute 
would  be  no  defense.  The  opinion  stated  in  substance,  that 
the  case  did  not  show  what  kind  of  a  mill  they  operated, 
whether  public  or  private  or  the  motive  power,  but  assumed 
that  it  was  a  grist  mill  used  for  grinding  grain  for  the 
public;  that  exceptions  must  show  sufficient  facts,  to  make 
the  ruling  thereon  erroneous ;  that  as  defendants  had  failed 
to  produce  facts  showing  the  kind  of  mill  operated,  the  judg- 
ment must  be  entered  on  the  verdict,  if  the  statute  under 
which  the  conviction  was  had  was  constitutional,  when  ap- 
plied to  any  kind  of  a  grist  mill ;  that  it  might  "be  assumed 
that  defendants'  mill  was  a  public  grist  mill  propelled  by  a 
head  of  water^  obtained  under  authority  of  the  mill  act." 
That  is,  by  reason  of  the  failure  of  the  defendants  to  show 
what  kind  of  a  mill  the  defendants  were  operating  the 
court  assumed  that  lliey  were  operating  the  kind  of  a  mill 
named  by  the  statute  and  thereupon  proceeded  to  hold  the 
statute  constitutional  and  sustain  the  conviction  of  the  de- 
fendants under  it  The  principles  laid  down  in  that  case 
do  not  afiPect  the  case  at  bar  for  the  reason  that  in  the  Maine 
case  it  was  assumed  that  the  mill  referred  to  was  a  public 
grist  mill  in  the  absence  of  proof  on  the  subject,  while  in 
this  case  that  is  the  very  question  raised  upon  the  proofs; 
and  it  is  essential  to  be  noted  that  in  the  Maine  case  the 
assumption  was  that  the  mill  was  not  only  a  public  grist 
mill,  but  was  propelled  by  a  head  of  water  obtained  under 
authority  of  the  mill  act,  while  in  the  case  before  us  the 
mill  property  was  obtained  by  purchase  without  the  exer- 
cise of  the  right  of  eminent  domain. 

The  judgment  of  the  court  below  will  be  affirmed. 

•     Affirmed. 


FouBTH  District— A,  D.  1905.  .  49 

Jones  V.  The  People  of  Illinois. 


Samnel  Jones  y.  The  People  of  State  of  llUnois. 

1.  Cbiuinal  pbosecution  for  wife  abandonment — what  evidence 
incompetent  in.  Evidence  that  the  defendant,  prior  to  the  alleged 
abandonment,  made  a  trip  taking  with  him  a  woman  other  than  his 
wife,  is  Incompetent  in  an  action  for  wife  abandonment 

2.  Wife  abandonment — when  instruction  in  prosecution  for,  im- 
properly modified.  An  instruction  asked  by  the  defendant,  in  which 
he  attempted  to  define  the  law  governing  the  right  of  the  husband 
to  change  his  residence  and  the  duty  of  his  wife  to  accompany  him 
to  the  place  where  he  desired  to  live,  is  improperly  modified  by  add- 
ing the  clause,  "providing  the  husband  provides  as  comfortable  a 
new  home  for  her  as  his  circumstances  will  permit." 

3.  HvsBAjn>— extent  of  duty  of,  to  provide  a  home  for  his  wife. 
The  husband  is  only  bound  to  provide  for  his  wife  such  a  reasonably 
comfortable  home  as  is  consistent  with  his  means  and  their  statioa 
in  Ufa 

Criminal  prosecution  for  wife  abandonment.  Error  to  the  Circuit 
Court  of  St  Clair  County;  the  Hon.  H»  D.  W.  Holder,  Judge,  pre- 
sldins.  Heard  in  this  court  at  the  August  term,  1904.  Reversed  and 
remanded.    Opinion  filed  March  17,  1905. 

Wise  &  McNulty^  for  plaintiff  in  error;  A.  A.  Hunt^ 
of  cotmael. 

James  A.  Fabmeb,  State's  Attorney,  for  defendant  in 
eiTor. 

Mb.  Peesiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  criminal  prosecution  brought  against  plaintiff 
in  error  on  complaint  of  his  wife,  under  the  statute  relative 
to  wife  abandonment.  He  was  arrested  in  December,  1903, 
and  bound  over  to  the  Circuit  Court  by  the  justice  of  the 
peace.  Afterwards,  on  March  2,  1904,  he  was  indicted  by 
the  grand  jury,  the  two  counts  of  the  indictment  charging 
that  he  did  on  the  18th  day  of  October,  1903,  unlawfully 
and  without  good  cause,  abandon  and  neglect  and  refuse  to 
maintain  and  provide  for  his  wife  Anna  Jones.  On  the 
trial  the  jury  returned  a  verdict  of  guilty  and  he  was  sen- 
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tenoed  to  pay  his  wife  $100  and  also  a  furtlier  sum  of  $15 
a  week  for  a  period  of  one  year,  and  to  pay  the  costs. 

The  statute  under  which, plaintiff  in  error  was  indicted 
provides  "That  every  person  who  shall  without  good  cause, 
abandon  his  wife  and  neglect  and  refuse  to  maintain  and 
provide  for  her,  shall  be  deemed  guilty  of  a  misdemeanor, 
etc."  Upon  the  trial  evidence  was  admitted  on  the  part  of 
the  people,  over  the  objection  of  plaintiff  in  error,  show- 
ing that  in  April,  1903,  plaintiff  in  error  had  gone  to 
Kansas  City,  Missouri,  with  a  woman  who  was  not  his 
wife;  that  on  the  trip  he  occupied  the  same  berth  in  the 
sleeping  car  with  her  and  the  same  room  in  the  hotel  at 
Kansas  City.  This  evidence  was  improper  and  should  not 
have  been  admitted,  as  it  may  have  had  some  influence  upon 
the  verdict  in  the  case.  The  misconduct  of  the  husband 
occurred  some  six  months  before  the  time  he  is  charged 
with  having  abandoned  his  wife  and  reprehensible  as  it 
may  have  been,  it  did  npt  tend  to  show  either  abandonment 
by  plaintiff  in  error  of  his  wife  at  the  time  alleged^  or 
failure  on  his  part  to  support  her.  Had  it  appeared  that 
he  was  maintaining  illicit  relations  with  another  woman  at 
the  time  of  the  alleged  abandonment  or  afterwards,  ihe 
evidence  might  well  Jiave  been  admitted  as  tending  to  show 
that  plaintiff  was  in  fact  guilty  of  abandoning  his  wife  and 
the  reason  therefor.  But  the  fact  that  he  was  guilty  of 
improper  conduct  so  long  a  period  prior  to  the  alleged  aban- 
donment, when  he  and  his  wife  lived  together  thereafter 
and  such  conduct  is  not  shown  to  have  had  any  relation  to 
the  alleged  abandonment,  could  have  no  proper  bearing 
upon  the  case. 

At  the  time  of  the  alleged  abandonment  the  couple  were 
living  in  East  St.  Louis,  and  plaintiff  in  error  introduced 
evidence  tending  to  show  that  he,  for  reasons  of  his  own, 
desired  his  wife  to  go  to  St.  Louis,  Missouri,  to  reside  and 
that  he  provided  a  new  home  for  her  there.  Upon  this 
question  plaintiff  in  error  offered  an  instruction  in 
which  he  attempted  to  define  the  law  governing  the  ri^t 
of  the  husband  to  change  his  residence  and  the  duty  of  his 
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wife  to  accompany  him  to  the  place  where  he  desired  to 
live.  This  instruction  the  court  gave  after  modifying  it, 
by  inserting  the  following,  "providing  the  hushand  pro- 
vides as  comfortable  a  new  home  for  her  as  his  circum- 
stances will  permit"  This  modification  was  manifestly 
improper,  as  it  is  not  the  duty  of  the  husband  under  such 
circumstances,  to  provide  the  most  comfortable  home  for 
his  wife  which  his  circumstances  permit,  but  he  need  only 
provide  his  wife  such  a  reasonably  comfortable  home  as  is 
consistent  with  his  means  and  their  station  in  life. 

Under  the  above  Instruction  as  modified,  the  jury  were 
privileged  to  determine  whether  or  not  the  husband  had 
provided  the  most  comfortable  home  for  his  wife  in  St. 
Louis,  which  his  circumstances  would  admit  of  and  if  they 
concluded  that  he  had  not  done  so  thep,  notwithstanding 
the  fact  that  the  home  provided  may  have  been  reasonably 
comfortable  according  to  his  means  and  the  station  of  the 
couple  in  life,  they  could  determine  that  on  that  account 
the  wife  was  under  no  obligation  to  accompany  the  hus- 
band to  the  new  home.  Such  is  not  the  law  and  the  court 
erred  in  so  modifying  the  instruction. 

This  case  was  an  exceedingly  close  one  upon  the  facts  and  it 
was  therefore  necessary  that  the  admission  of  evidence 
which  might  influence  the  verdict  should  be  carefully 
guarded  and  that  the  instructions  should  correctly  state  the 
law. 

For  the  errors  above  noted  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


George  W.  Andrews  v.  Elizabeth  Bagel,  et  aL 

1.  Decbeb — tohen  not  stricken  from  the  files.  A  decree  will  not 
be  stricken  from  the  files  merely  upon  the  affidavit  of  a  party  that 
he  believed  such  decree  had  never  been  approved  by  the  court. 

2.  Ebbor — who  cannot  urge.  A  party  cannot  urge  error  with  re. 
spect  to  a  matter  In  which  he  has  no  interest 
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Bill  to  set  aside  deed.  Appeal  from  the  Circuit  Court  of  Fayette 
County;  the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard  in 
this  court  at  the  August,  term,  1904.  Affirmed.  Opinion  filed  Biarch 
17,  1905. 

Albebt  &  KoE^  for  appellant. 

B.  W.  Henby,  F.  M.  Guinn  and  Houston  &  JEIemann^ 
for  appellees. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  chancery  by  appellees  to  set  aside 
a  deed  made  by  them  to  appellant,  on  account  of  fraud 
alleged  to  have  been  exercised  by  appellant,  in  procuring 
the  same  to  be  executed. 

The  bill  alleges  that  Nathan  F.  Ragel  died  in  Fayette 
county  in  1893,  intestate,  leaving  surviving  him  his  widow, 
Elizabeth  Kagel,  and  his  children,  then  all  minors,  David, 
Nellie,  Effie,  Delia  and  Nathan  F.;  that  at  the  time  of 
his  death  he  owned  forty-seven  acres  of  land  in  said  county 
and  lived  upon  said  premises  with  his  family;  that  after 
his  death  his  said  widow  got  into  debt  and  suffered  said 
premises  to  be  sold  for  taxes  in  March,  1895 ;  that  she  was 
ignorant  of  business  methods  and  not  capable  of  having 
correct  judgment  and  understanding  of  papers  pertaining 
to  land  titles  or  the  legal  effect  of  the  same ;  that  appellant 
with  the  aid  of  others  whom  he  had  procured  to  assist  him 
caused  said  Elizabeth  and  her  children,  except  David,  to 
meet  him  at  the  home  of  one  Mrs.  Poland,  a  relative  of 
Elizabeth,  on  March  22,  1895;  that  Andrews  there  told 
them  he  had  been  to  Vandalia  and  had  found  that  their 
land  had  gotten  into  court  and  there  was  great  danger  it 
would  be  taken  away  from  them;  that  there  was  $800 
against  it,  which  if  not  paid  at  once  would  cause  them  to 
lose  their  home;  that  he  was  a  friend  of  the  family  and 
had  money  which  he  could  use  to  help  them  out;  that  if 
they  would  turn  the  land  over  to  him  he  would  let  said 
Elizabeth  have  $500,  would  take  the  lands  out  of  court  and 
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pay  off  the  claims  against  the  same  and  they  could  pay 
him  and  get  their  home  back;  that  said  Elizabeth  an- 
nounced her  intention  of  going  to  Vandalia  the  next  day  to 
see  about  it;  that  Andrews  and  Mrs.  Poland  joined  in 
warning  her  against  going  to  Vandalia  and  in  urging  her 
to  let  Andrews  help  her,  stating  they  would  soon  get  their 
home  back;  that  Andrews  took  some  papers  out  of  his 
pocket  which  he  had  already  prepared,  telling  them  it 
was  his  security  for  redeeming  the  land  and  getting  it 
out  of  court  and  for  the  cash  he  was  to  let  them  have 
besides,  and  that  they,  appellees,  being  ignorant  of  the  legal 
effect  of  the  papers,  and  believing  him  to  be  their  friend, 
executed  tha  same;  that  afterwards  appellant  caused  said 
Elizabeth  to  procure  a  conveyance  of  his  interest  from 
her  son  David,  who  had  not  joined  in  the  other  instrument,* 
and  that  she  then  signed  another  paper  conveying  that  in- 
terest to  appellant;  that  appellant  paid  said  Elizabeth 
various  amounts  during  the  period  of  three  years  amount- 
ing to  about  $450;  that  appellant  took  possession  of  the 
land  immediately  after  March  22,  1896,  except  about  one 
acre  where  the  dwelling  house  stood,  and  that  he  has  re- 
ceived all  the  rents  and  profits  of  the  same  since  that  date ; 
that  complainants  did  not  know  the  contents  of  the  papers 
signed  by  them  until  September,  1902,  when  they  first 
discovered  that  one  of  said  papers  was  a  warranty  deed 
to  the  premises  and  the  other  an  agreement  that  Andrews 
was  to  reconvey  to  said  Elizabeth  one  acre  of  the  land 
which  would  include  the  house;  that  the  lands  had  been 
sold  for  taxes  in  1883  and  purchased  by  Fred  Emmel  and 
O.  J.  Bailey,  who  had  obtained  tax  deeds  thereon  and  had 
paid  taxes  continuously  from  the  time  of  the  purchase  up 
to  and  including  the  year  1894;  that  up  to  March  22, 
1895,  neither  of  the  holders  of  said  tax  deeds  had  ever 
had  possession  of  said  lands  or  any  part  thereof,  or  made 
any  attempt  4o  get  possession ;  that  said  lands  were  not  in 
court  as  stated  by  Andrews  at  the  time  referred  to  and 
there  were  no  suits  threatened  or  pendins^  against  said  land? 
in   any  court  in  Fayette  county;  that  by  means  of  said 


54  Appellate  Coubts  op  Illikoib. 

Vol.  119.]  Andrews  v.  Ragel. 

deeds,  said  Andrews  obtained  paper  title  to  said  premises,, 
while  in  truth  and  in  equity  his  seeming  title  was  but  a 
mortgage  or  security  for  the  $600  he  was  to  advance  said 
Elizabeth,  and  for  the  money  he  would  have  to  pay  to 
redeem  said  lands  from  said  tax  sale;  that  appellant  haa 
never  paid  Emmel  or  Bailey  any  money,  has  never  re- 
deemed said  lands  froia  said  tax  sales  or  in  any  manner  re- 
;noved  the  cloud  that  said  tax  sale  created;  that  appellant 
has  never  made  or  tendered  to  Elizabeth  Eagel  a  deed  to 
the  one  acre  of  land  above  mentioned;  that  the  rents  and 
profits  received  by  appellant  far  exceed  the  money  he  haa 
paid  out,  and  there  is  a  balance  due  appellees;  that  ap- 
pellees Nathan  F.  Ragel  and  Effie  Brownfield  were  minora 
when  they  signed  said  deed  and  elected  to  repudiate  their 
deed  as  such^  but  now  being  of  age  are  willing  that  their 
interest  in  the  rents  and  profits  may  go  to  repay  Andrews 
what  may  be  due  him;  that  Andrews,  upon  demand  made 
by  appellees,  refuses  to  reconvey  said  lands  to  them,  but 
claims  that  he  is  the  absolute  owner  thereof. 

The  prayer  of  the  bill  was  that  the  deed  of  appellees: 
made  on  March  22,  1895,  and  the  deed  made  by  Eliza- 
beth  Ragel  on  the  6th  day  of  May,  1895,  to  Andrews,  be 
declared  to  be  mortgages  only;  that  an  account  be  taken 
charging  Andrews  with  rents  and  profits  as  mortgagee  and 
giving  him  credit  for  such  payments  as  he  ought  to  have, 
and  that  a  judgment  be  rendered  for  the  party  shown  to  be 
entitled  to  the  same  and  if  it  be  in  favor  of  Andrews, 
that  he  have  a  lien  on  the  lands  for  the  payment  thereof, 
and  that  said  deeds  as  absolute  deeds  be  set  aside  as  clouds 
upon  the  title  of  appellees. 

Appellant  Andrews  filed  an  answer,  denying  all  the  ma- 
terial allegations  in  the  bill,  and  stating  the  fact  to  be  that 
he  was  a  bona  fide  purchaser  of  said  premises,  and  that  he 
paid  and  agreed  to  pay  all  said  lands  were  reasonably 
worth  at  the  time;  that  since  he  took  possession  of  said 
premises  he  has  expended  large  sums  of  money  in  fertilizing 
and  making  improvements  upon  the  same. 

The  decree  which  purports  to  have  been  filed  March  6^ 
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1904,  found  in  favor  of  complainants  and  ordered  the  deeds- 
mentioned  in  the  bill  to  be.  set  aside  as  absolute  convey- 
ances of  the  premises  and  declared  to  be  securities  for 
moneys  paid  or  advanced  by  Andrews  to  Elizabeth  KageL 
after  March  22,  1895,  and  for  all  taxes  paid  by  him  upoui 
said  premises,  that  may  appear  to  be  due  after  an  account: 
is  taken;  that  an  accounting  be  taken  by  the  master  in 
chancery,  between  the  parties  and  the  cause  referred  to  the 
master  for  that  purpose. 

Afterwards  on  May  27,  1904,  appellant  gave  notice*  to  ap*- 
pellees  that  on  the  following  day  he  would  appear  in  the: 
Circuit  Court  of  Fayette  county,  and  move  the  court  tO' 
redocket  said  cause  and  to  strike  said  decree  from  the  files 
and  records  of  the  court,  for  the  reason  that  the  same  had 
not  been  approved  by  the  court,  and  would  also  m»ve  to 
have  the  file  marks  on  said  decree  corrected,  so  as  to 
show  the  true  day  of  filing.  On  the  day  named,  which  was 
one  of  the  days  of  the  May  term,  said  motion  was  pre- 
sented, supported  by  an  affidavit  which  stated  that  on. 
the  5th  day  of  March,  1904,  during  the  February  term  of 
said  court,  Judge  S.  L.  Dwight,  who  tried  said  cause  at 
said  term,  announced  in  open  court  his  findizig  araxl  his^ 
decree  in  said  cause,  and  stated  that  he  granted  the  comh 
plainants  the  relief  prayed  for  in  their  bill  of  complaint;- 
that  he  would  adjourn  court  until  the  12th  day  of  March 
and  directed  attorneys  for  complainants  to  prepare  a  decree, 
submit  the  same  to  the  inspection  of  attorneys  on  the  other 
side,  and  send  the  same  to  him  for  approval ;  that  no  order 
was  made  in  the  case  for  the  decree  to  be  approved  and 
filed  in  vacation ;  that  court  then  adjourned  on  March  5,  to* 
March  12,  1904;  that  on  the  latter  date  the  court  agaim 
convened  with  Judge  W.  M.  Farmer  on  the  bench;  that  a. 
decree  was  taken  from  the  papers  in  the  case  by  the  at- 
torney for  complainants  and  presented  to  the  presiding- 
judge,  but  on  objection  from  defendant's  counsel,  said 
judge  declined  to  approve  the  decree;  that  the  decree  bore 
the  file  mark  of  March  5,  1904,  but  that  attorney  for  com- 
plainants and  the  clerk  of  the  court,  stated  in  open  court,, 
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that  the  decree  was  presented  on  March  12,  and  that  the 
clerk  at  said  attorney's  request,  placed  the  file  mark  thereon 
as  of  March  5;  that  no  judge  of  said  court  had  endorsed 
any  approval  of  said  decree  thereon^  or  juade  any  entry  on 
the  record  of  said  court  of  the  approval  of  the  same,  and 
that  the  affiant  believed  said  decree  had  never  been  ap- 
proved by  said  court;  that  said  court  then  adjourned  with- 
out taking  action  on  the  matter,  except  to  note  on  the 
minutes  of  the  judge  that  said  decree  had  been  filed  without 
leave  of  the  presiding  judge. 

The  first  reason  presented  and  argued  by  appellant  for 
a  reversal,  is  that  the  court  erred  in  not  striking  the  decree 
from  £he  files.  Waiving  the  question  whether,  in  a  case 
where  a  decree  has  not  been  impeached  for  fraud  or  mis- 
take and  where  there  is  no  claim  that  it  does  not  embody 
the  announced  judgment  of  the  court,  the  court  can  (an- 
other judge  presiding)  at  a  subsequent  term  upon  a  mere 
motion  supported  by  affidavit,  redocket  the  case  and  strike 
the  decree  from  the  files,  there  are  other  reasons  why  there 
should  be  no  reversal  in  this  cause  upon  the  ground  stated. 
The  affidavit  stated  that  the  affiant  believed  said  decree  had 
never  been  approved  by  said  court.  It  certainly  does  not 
constitute  a  sufficient  reason  for  striking  so  solenm  an  in- 
stniment  as  a  purported  decree  of  a  court  from  the  files 
that  an  affiant  should  state  that  he  believed  it  had  never 
been  approved  by  the  court  The  abstract  states  that  the 
court  overruled  the  motion  but  this  does  not  appear  in  the 
record  and  the  certificate  of  evidence  signed  by  Judge 
Farmer  shows,  as  is  proper,  only  the  motion,  affidavit 
and  notice  produced  before  him.  For  aught  that  appears 
in  the  record  the  motion  is  still  pending  and  undisposed 
of.  Bailey  and  Emmel,  the  parties  who  had  purchased 
the  land  at  tax  sale,  filed  an  intervening  petition  asking 
in  case  the  court  should  find  their  tax  deeds  informal  and 
invalid,  that  Andrews  be  decreed  to  pay  them  what  amount 
the  court  might  determine  they  were  entitled  to  on  account 
of  said  tax  sales  in  accordance  with  his  contract  with  the 
Ragels,  or  that  the  Eagels,  in  pursuance  of  a  contract  made 
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by  Elizabeth  Eagel  with  the  petitioners,  pay  to  them  the 
moneys  paid  out  for  taxes  and  interest  hereon.  This 
petition  wBSy  on  motion  of  appellees,  striken  from  the  files 
by  the  court,  and  appellant  insists  the  court  erred  in  so 
doing. 

The  bill  of  complaint  in  the  ease  did  not  ask  that  the 
tax  deeds  be  held  informal  or  invalid  and  there  could  be  no 
decree  of  the  court  upon  that  question.  Even  if  the  court 
could  have  so  held,  the  petitioners  are  not  objecting  to  the 
fact  that  the  petition  was  striken  from  the  files,  and  appel- 
lant has  no  interest  which  entitles  him  to  do  so. 

The  only  other  reason  urged  by  appellant  for  reversing 
the  decree,  is  that  it  was  not  sustained  by  the  evidence. 
Elizabeth  Ragel  and  her  four  children,  who  are  com- 
plainants in  the  bill,  swore  to  the  facts  as  substantially  set 
forth  in  the  bill,  and  they  were  corroborated  in  various 
ways  by  other  witnesses.  On  the  other  hand,  appellant 
Andrews  denied  that  he  made  the  contract  claimed  by 
appellees,  asserted  that  he  purchased  the  land  outright  and 
in  good  faith,  except  the  one  acre  he  was  to  reconvey  to  Mrs. 
Ragel,  and  his  testimony  was  in  many  respects  corroborated 
by  other  witnesses.  While  appellant  swore  that  at  the 
time  he  bought  the  land  he  thought  it  was  worth  $25  an 
acre,  there  is  a  stipulation  on  file  signed  by  solicitors  for 
the  respective  parties,  in  which  it  is  agreed,  that  at  the 
time  of  the  alleged  purchase,  March  22,  1895,  the  land  was 
worth  $33  an  acre,  and  that  at  the  time  of  the  trial  it 
was  worth  $45  an  acre.  It  was  further  shown  that  at 
the  time  of  the  trial,  which  took  place  almost  nine  years 
after  the  purchase  is  claimed  to  have  been  made  and  the 
deeds  delivered,  appellant  had  not  yet  paid  off  the  claim 
represented  by  the  tax  deeds  nor  had  he  conveyed  to  Mrs. 
Ragel  the  one  acre  of  land  where  the  house  stood,  as  pro- 
vided for  in  the  alleged  contract.  The  evidence  consisted 
mainly  of  the  testimony  of  witnesses  produced  and  ex- 
amined in  open  court,  and  we  have  discovered  in  the  record 
no  reason  for  disturbing  the  finding  of  the  chancellor  who 
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presided  at  the  trial,  and  who  saw  the  witnesses  upon  the 
stand  and  heard  them  testify. 

The  decree  of  the  court  below  will  be  affirmed. 

Affirmed. 


Anheuser-Busfih  Brewing  Company  y.  John  Kickhanit 
sheriff,  et  al. 

1.  Pebsonal  pbopebty — when  poaaeasion  of,  will  not  sustain  levy. 
A  levy  upon  personal  property  in  the  possession  of  the  Judgment 
debtor  will  not  be  sustained  as  against  the  claims  of  the  true  owner 
thereof  where  it  does  not  appear  that  any  credit  was  extended  to 
such  debtor  in  reliance  upon  his  ownership  of  the  property  so  in  his 
possession. 

Attachment  proceeding.  Appeal  from  the  City  Court  of  Bast  St. 
Louis;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in  this  court 
at  the  August  term,  1904.  Reversed  with  finding  of  facts.  Opinioa 
filed  March  17,  1905. 

FoKMAN  &  Whitnel,  for  appellant. 

Dan  McGlynn,  Fbeels  &  Joyce  and  Louden  &  Cbow, 
for  appellees. 

Mb.  Peesiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

George  Diehl,  who  was  engaged  in  the  saloon  business 
in  the  city  of  East  St.  Louis,  becoming  involved,  a  num- 
ber of  his  creditors  instituted  attachment  proceedings 
against  him  and  the  writs  were  levied  upon  certain  bar  fix- 
tures in  his  possession.  Appellant  claimed  to  own  the 
fixtures  in  question,  demanded  possession  of  them  and  being 
refused,  replevied  the  same.  In  the  court  below  a  jury- 
was  waived  and  the  court  having  found  the  issues  in  favor 
of  appellees,  entered  judgment  for  the  return  of  the 
property  and  for  costs  against  appellant.  Upon  the  trial 
the  manager  of  appellant's  business  in  St.  Clair  county,. 
Illinois,  testified  that  appellant  purchased  the  fixtures  from 
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the  manufacturers  and  paid  for  the  same;  that  they  were 
delivered  on  the  account  of  appellant  to  Diehl;  that 
Diehl  made  arrangements  to  handle  appellant's  beer  and 
in  consideration  thereof,  appellant  agreed  to  loan  him  this 
property;  that  appellant  was  to  retain  the  ownership  of  the 
property;  that  witness  as  manager  for  appellant,  ordered 
the  fixtures  manufactured  and  made  the  loan  to  Diehl ;  that 
the  property  was  insured  by  appellant;  that  Diehl  was 
to  have  the  use  of  the  fixtures  so  long  as  he  handled  ap- 
pellant's draught  beer;  that  the  consideration  of  their  use 
was  his  selling  appellant's  beer.  Witness  also  testified, 
without  objection,  that  it  was  the  practice  of  brewery  com- 
panies to  loan  saloon  men  fixtures  and  permit  them  to  use 
the  same  in  consideration  of  their  handling  the  product 
of  such  companies  exclusively  for  draught  beer  alone;  that 
^0  to  95  per  cent  of  the  saloon  men  in  East  St.  Louis  did 
business  in  that  manner. 

A  local  agent  of  appellant  in  East  St.  Louis  also  testified, 
that  he  knew  the  bar  fixtures  in  question  and  they  were  the 
property  of  appellant;  that  Diehl  had  nothing  to  do  with 
buying  the  articles,  never  paid  or  agreed  to  pay  anything 
for  them;  that  he  was  present  when  the  contract  was  made 
between  appellant's  manager  and  Diehl  for  the  use  of  the 
'fixtures;  that  Diehl  was  to  use  them  until  he  quit  handling 
appellant's  beer  and  that  they  were  to  remain  appellant's 
property ;  that  Diehl  left  the  place  and  abandoned  the  prop- 
erty late  in  October  or  early  in  November,  1902. 

It  was  stated  by  appellees  in  the  pleadings  that  the  goods 
in  question  were  the  property  of  Diehl  and  had  been  levied 
upon  as  his  property,  but  they  introduced  no  evidence, 
^except  certain  records  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Illinois  showing  that 
«inee  this  suit  was  commenced  Diehl  had  been  adjudged  a 
bankrupt,  and  the  uncontradicted  proofs  in  the  case  showed 
that  the  fixtures  were  in  fact  the  property  of  appellant. 
Appellees  relied,  however,  upon  the  fact  that  appellant 
placed  the  bar  fixtures  in  the  possession  of  Diehl  and  per- 
Tnitted  him  to  use  them  without  anything  to  indicate  to 
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the  public  that  they  were  not  his  property,  as  being  suflB.- 
cient  to  establish  the  right  of  appellees  to  levy  upon  the 
same  and  sell  them  to  pay  Diehl's  indebtedness.  They 
rely  upon  the  well-established  principle  approved  in  the 
case  of  Williams  v.  Fletcher,  129  111.  366,  that,  "Where 
the  true  owner  holds  out  another,  or  allows  him  to  appear, 
as  the  owner  of  or  as  having  full  power  of  disposition  over 
the  property  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected." 
But  in  this  case  there  was  no  proof  whatever  that  innocent 
third  parties  were  led  into  dealing  with  Diehl  under  the 
belief  that  he  was  the  owner  of  the  fixtures  in  question. 
When  appellant  made  out  his  prima  facie  case  by  showing 
that  it  was  in  fact  the  true  owner  of  the  bar  fixtures  in 
question,  although  Diehl  was  in  possession  of  them,  ap- 
pellees, in  order  to  maintain  their  defense,  were  called  upon 
to  show  some  reason  why,  notwithstanding  that  fact,  ap- 
pellant should  be  estopped  in  law  from  asserting  it  against 
the  creditors  of  Diehl.  This  they  failed  to  do,  and  as  the 
proofs  in  the  record  show  that  appellant  was  the  owner  of 
the  property  in  question  at  the  time  it  sued  out  the  writ  of 
replevin  and  as  no  reason  was  shown  why  it  should  be 
estopped  from  asserting  its  title  as  against  the  attaching 
creditors,  the  judgment  of  the  court  below  must  be  re- 
versed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court: 

We  find  that  at  the  time  appellees  levied  upon  the  bar 
fixtures  in  question,  such  fixtures  belonged  to  and  were  the 
property  of  appellant. 

We  further  find  that  the  attaching  creditors  were  not 
led  into  dealing  with  Diehl  under  the  belief  that  he  was 
the  owner  of  said  fixtures. 

Reversed  with  finding  %f  facts. 
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A.  J.  Tawger,  et  al.,  y.  F.  C.  Backs. 

1.  Statutb  of  fbauds — tohen  loritten  promise  established.  Held, 
that  certain  correspondence  set  out  and  referred  to  in  the  opinioji 
Bufflciently  established  a  written  promise  so  as  to  take  it  out  of  the 
Statute  of  Frauds. 

2.  Bill  of  pabticulabs — when  amissions  in,  imm^ateriah  An 
omission  in  a  bill  of  particulars  of  a  matter  well  known  to  the 
defendant  is  immaterial. 

Attachment  proceeding.  Appeal  from  the  Circuit  Court  of  Madison 
County;  the  Hon.  Chables  T.  Moobe,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term»  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

Spbingeb  &  Buckley,  for  appellants. 

W.  P.  Eakly  and  D.  G.  Williamson,  for  appellee. 

Mb.  Pbesiding  Justice  Hiobee  delivered  the  opinion  of 
the  court 

This  suit  was  in  attachment,  brought  by  appellee  against 
appellants,  to  recover  an  indebtedness  alleged  in  the  affi- 
davit of  attachment  to  amount  to  $1,805.79.  A  declaration 
in  assumpsit  upon  the  common  counts,  was  filed  and  ap- 
pellants pleaded  the  general  issue.  The  jury  returned  a 
verdict  in  favor  of  appellee  for  $1,805.79,  but  a  remittitur 
of  $63.14  was  entered  by  appellee,  and  judgment  given  for 
$1,742.65.  Appellants  admitted  an  indebtedness  of  $876.57 
and  made  a  tender  of  that  amount. 

They  contend  that  the  verdict  for  a  greater  amount  was 
contrary  to  the  law  and  the  evidence;  that  the  court  erred 
in  the  admission  of  certain  evidence  and  in  giving  certain 
instructions  for  appellee. 

The  proofs  showed  that  appellants  were  railroad  con- 
tractors and  during  the  spring  and  summer  of  1903,  were 
working  for  the  Chicago,  Indianapolis  &  St,  Louis  Short 
Line  Railroad  Company,  being  engaged  in  constructing 
some  concrete  arches  over  Cahokia  creek  on  said  railroad, 
near  a  place  called  Carpenter  in  Madison  county,  Illinois, 
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and  for  the  purpose  of  such  construction  had  at  that  place 
it  large  quantity  of  machinery  and  materials. 

Appellants'  headquarters  were  at  Indianapolis,  Indiana, 
and  while  appellant  Yawger  visited  the  place  where  the 
work  was  being  carried  on  frequently,  the  work  itself  and 
the  men  employed  upon  the  same,  were  in  charge  of  a 
ioreman.  At  this  station  appellee,  with  the  assistance  of 
two  sons,  carried  on  a  general  store.  In  April,  1903,  ap- 
pellants made  arrangements  with  appellee  to  furnish  sup- 
plies and  cash  time  checks  issued. by  them  on  account  of 
the  men  employed  in  the  work.  It  was  part  of  the  ar- 
Tangement  that  the  amount  which  appellee  paid  out  for 
time  checks  and  charged  for  supplies,  during  one  month^ 
should  be  paid  him  by  appellants  on  the  25th  of  the  next 
month.  This  arrangement  was  continued  under  the  dif- 
ferent managers  had  by  appellants  through  several  months, 
and  was  duly  recognized  by  appellants  and  the  accounts 
43ettled  in  accordance  therewith  until  September  25,  1903, 
at  which  time  there  was  due  the  sum  of  $876.57  for  sup- 
plies purchased  and  time  checks  and  orders  paid  during  the 
month  of  August,  and  also  a  balance  from  a  former  ac- 
count which  should  have  been  paid  August  25.  The  latter 
amount  appears  to  have  been  afterwards  satisfied,  but  the 
amount  due  in  September,  $876.57,  is  still  unpaid,  though 
not  in  dispute  by  appellants,  and  is  a  part  of  the  judgment 
in  this  case. 

About  July  16,  1903,  one  C.  J.  Welch  was  put  in  charge 
of  the  work.  Welch  brought  no  property,  machinery  or 
materials  with  him  but  used  that  furnished  by  appellants, 
the  agreement  being,  as  claimed  by  appellants,  that  they 
should  furnish  the  material  and  machinery  and  Welch  do 
the  work. 

After  Welch  took  charge  appellee  continued  as  before  to 
furnish  supplies  and  pay  time  checks,  until,  as  he  claimed, 
the  amount  of  $1,805.79  was  due  him.  The  whole  of  this 
amount  was  for  checks  and  orders  paid  and  supplies  fur- 
nished prior  to  October  1,  1908,  except  $63.14.  The  lat^ 
ter  amount  was  remitted  from  the  verdict  as  above  stated, 
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so  that  the  judgment  was  only  for  the  amount  claimed  to 
be  due  up  to  October  1. 

The  account  for  supplies  furnished  after  Welch  took 
charge  of  the  work  was  first  carried  on  appellee's  book 
under  the  name  of  "C.  J.  Welch,  contractors,"  and  after- 
wards the  names  of  Yawger  and  Battefeld  were  placed 
under  his  name  and  over  the  account 

It  is  claimed  by  appellants  that  Welch  was  an  inde- 
pendent subcontractor,  doing  work  on  his  own  account  and 
that  they  never  promised  appellee  to  pay  for  supplies  fur- 
nished Welch  or  to  take  up  the  checks  and  orders  issued 
bj  him;  that  a  promise  on  their  part  to  pay  such  indebted- 
ness would  be  a  promise  to  pay  the  debt  of  another  and 
to  be  binding  must  be  in  writing,  under  the  Statute  of 
Frauds. 

On  September  21,  1903,  appellee  wrote  appellants  in 
regard  to  the  Welch  accoimt,  orders  and  time  checks,  stat- 
ing the  amount  then  due,  part  of  which  was  the  August 
account  of  $876.57  above  referred  to,  calling  attention 
to  an  alleged  conversation  with  appellant  Yawger  and  con- 
tinuing as  follows:  "Mr.  Yawger's  proposition  was  that 
he  would  stand  good  for  anything  Mr.  Welch  might  get 
from  us  on  or  before  October  1,  1903,  and  at  the  end  of 
that  time  ren^w  arrangements,  in  view  of  the  favor  we 
were  to  carry  one-half  amount  due  September  25th  until 
October  25th  balance  of  amount  now  due  to  be  paid 
promptly.  Please  let  us  hear  from  you  in  r^ard  to  this  as 
we  want  to  do  business  on  the  square  plan  and  aim  to  treat 
you  right  Please  make  this  agreement  in  writing."  The 
next  day  appellants  wrote  appellee,  "Yours  under  date  of 
9-21-03  at  hand  and  noted.  We  will  deduct  from  Welch 
this  month  the  amount  due  Aug.  25th  as  shown  in  your 
letter  and  will  deduct  the  amount  shown  due  September 
25th  next  month.  If  this  is  satisfactory  please  advise." 
Appellee  wrote  in  reply  that  the  arrangement  mentioned 
was  satisfactory.  William  Backs,  son  of  appellee,  testi- 
fied that  on  October  2,  Mr.  Yawger  called  him  up  over 
the   Icmg  distance  telephone  from   Indianapolis,   and  told 
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him  not  to  get  uneasy  about  the  cheeks  they  had  cashed, 
they  were  alright  and  he  was  good  for  them;  that  on 
October  8,  Mr.  Yawger  came  personally  and  took  witness 
in  his  carriage  down  to  the  works  and  had  witness  check 
up  with  Mr.  Welch  and  told  Welch  to  bring  the  accounts 
to  Litchfield  that  evening;  told  witness  that  the  checks  in 
his  hands  up  to  that  date  were  alright  and  would  be  paid 
by  him;  that  the  amount  which  witness  then  had  in  his 
hands  not  including  the  October  account  amounted  to 
$1,742.58.  October  9  appellants  wrote  appellee  sending  a 
check  of  $131.40  to  pay  some  time  checks  which  appellee 
had  refused  to  cash  for  the  men  in  his  vicinity  with  the 
request  that  he  pay  the  checks  and  return  them  to  appel- 
lants and  saying,  "We  will  see  that  Mr.  Welch's  time 
checks  are  paid  on  regular  pay  day  in  October,  if  you  re- 
fuse to  handle  them."  On  October  17  appellants  wrote: 
"We  wish  to  notify  you  that  you  need  not  cash  any  of  our 
time  checks  or  any  of  C.  J.  Welch's  in  the  future." 

Appellants  were  financially  interested  in  having  the 
work  which  Welch  was  then  conducting  completed.  Mr. 
Yawger  himself  testified  that  he  asked  him,  appellee,  to 
pay  off  some  men  Mr.  Welch  had  discharged  "as  a  favor  to 
Mr.  Welch  and  the  works  generally  and  to  myself  to  have 
the  work  going  on,  of  course." 

We  are  very  much  inclined  to  the  opinion  that  when  the 
correspondence  between  the  parties  as  above  set  forth  is 
considered  together,  it  shows  a  written  promise  on  the  part 
of  the  appellants  to  pay  appellee  for  the  supplies  furnished 
and  the  checks  and  orders  cashed  by  him  during  the  time 
in  controversy.  But  whether  or  not  there  was  such  a 
\^itten  promise  is  not  controlling  in  this  case,  as  there  was 
evidence  tending  to  show  an  oral  promise  to  pay  such 
claims  both  at  the  time  when  Welch  first  came  to  the 
works   and   afterwards. 

In  the  case  of  Lusk  v.  Throop,  189  Til.  127,  which  was 
fomewhat  similar  to  this  case,  appellees  in  that  case  having 
furnished  supplies  to  certain  subcontractors  at  work  upon  a 
line  of  railroad  upon  the  promise  of  appellants  who  were 
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the  original  contractors  that  they,  appellants,  would  see 
that  appellees  were  paid  for  the  same,  the  court  says: 
"Where  the  original  promisors  in  such  a  case  as  this  re- 
ceive a  benefit  from  the  supplying  of  the  goods  to  the  third 
person  for  whom,  they  make  the  promise,  a  less  rigid 
application  will  be  given  to  the  Statute  of  Frauds  than  in  a 
case  where  the  original  promisor  has  no  interest  in  the 
contract  or  receives  no  benefit  growing  out  of  it."  And 
also  "Where  the  defendant  promises  the  plaintiff  to  pay  for 
goods  which  the  plaintiff  may  thereafter  deliver  to  a  third 
person,  and  which  at  the  time  of  the  promise  have  not 
been  delivered,  no  debt  exists  from  such  third  person  to 
the  plaintiff  and  hence  the  promise  of  the  defendant  to 
pay  is  an  original  undertaking  and  not  merely  a  promise 
to  pay  the  debt  of  another.  Whether  or  not  the  promise  is 
original  or  collateral  within  the  definitions  already  given, 
is  a  question  to  be  determined  by  the  jury  from  all  the  cir- 
cumstances of  the  case^  and  under  the  instructions  of  the 
court," 

There  is  proof  in  the  record  that  before  Mr.  Welch  went 
to  work  Mr.  Yawger  brought  him  in  to  see  appellee  and  told 
the  latter  that  Welch  would  take  charge  of  the  works  and 
be  his  representative.  If  Welch  was  simply  placed  in 
charge  of  the  works  by  appellants  as  their  representative, 
and  continued  to  prosecute  the  work  for  them,  his  acts  in 
purchasing  supplies  and  issuing  checks  to  the  men  for  their 
labor,  would  be  binding  upon  appellants  to  the  same  extent 
as  if  the  acts  were  done  by  them.  As  there  is  evidence 
tending  to  show  a  promise  on  the  part  of  the  appellants  be- 
fore Welch  undertook  the  work,  to  pay  appellee  for  sup- 
plies which  he  might  furnish  Welch  and  for  time  checks 
issued  by  him  and  also  evidence  to  show  that  Welch  was 
acting  as  the  representative  of  appellants,  and  not  as  an 
independent  subcontractor,  we  cannot  disturb  the  verdict 
of  the  jury  finding  the  facts  in  favor  of  appellee. 

The  objection  to  the  admission  of  evidence  is  that  the 
rourt  permitted  appellee  to  show  transactions  l)et\veen  ap- 
pellants  and   him   prior   to   the   time  goods   were   sold   to 
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Welch  or  time  checks  cashed  for  him,  and  also  that  appellee 
was  permitted  to  show  the  amount  due  on  the  Welch  time 
checks,  while  the  bill  of  particulars  set  forth  Yawger  and 
Battefeld  time  checks.  As  there  was  evidence  tending 
to  show  that  Welch  was  acting  simply  as  the  represen- 
tative of  appellants,  we  think  the  court  properly  permitted 
evidence  showing  what  the  course  of  business  had  been  be- 
tween appellee  and  appellants*  representatives  prior  to 
said  time. 

The  bill  of  particulars  did  not  in  fact  state  that  the 
time  checks  were  issued  by  appellants  Tawger  and  Batte- 
feld, but  that  the  indebtedness  was  due  from  them  tp 
appellee  and  mentioned  time  checks  among  the  items  of 
indebtedness  without  specifying  by  whom  they  were  issued. 
This  was  immaterial  as  the  evidence  shows  that  the  manner 
of  issuing  the  time  checks  was  well  understood  between  the 
parties  to  .the  suit,  the  only  question  being  as  to  whose  obli- 
gations they  were. 

The  objection  made  to  several  of  the  instructions  given 
for  appellee  is,  that  they  authorized  a  recovery  in  case  the 
jury  found  that  the  merchandise  was  furnished  and  the 
time  checks  cashed  under  a  verbal  agreement  on  the  part 
of  appellants  to  pay  the  same,  without  specifying  the 
time  at  which  such  promise  should  have  been  made  to 
make  it  legally  binding  upon  appellants. 

We  are  of  opinion  that  the  instructions  taken  together, 
clearly  told  the  jury  that  in  order  to  bind  appellants  upon 
a  verbal  promise,  it  must  have  been  made  before  the  goods 
were  furnished  or  the  checks  cashed^  and  the  court  did 
not  err  in  giving  them. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
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The  National  Fire  Insurance  Company  of  Hartford,  Con- 
necticut, Y.  Tliree  States  Lumber  Company. 

1.  iNsusAiTCB  FOLiCT — burden  to  establish  cancellation  of.  The 
burden  to  establish  the  cancellation  of  an  insurance  policy  is  upon 
the  party  alleging  it. 

2.  INSUSANCB  POLICY — When  sole  ownership  clause  of,  not  valid^ 
Held,  that  the  particular  contract,  the  terms  of  which  are  set  forth 
in  the  opinion,  did  not  establish  a  defense  that  the  plaintiff  was  not» 
at  the  time  of  the  issuance  of  the  policy,  the  sole  and  unconditional 
owner  of  the  property  insured. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Alexander 
County;  the  Hon.  W.  W.  Butleb,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March  IT, 
1905. 

Miles  Frbdebick  Gilbeet,  for  appellant;  General 
M.  M.  Cbane,  of  counsel. 

IjANsden  &  Leek  and  David  S.  Lansden^  ior  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  on  an  insurance  policy  for  $2,000  issued 
by  appellant^  July  6,  1902,  on  certain  property  claimed 
by  appellee  situated  in  Mississippi  county,  Arkansas,  con- 
sisting of  a  saw  mill  building  with  engine  and  boiler  house 
adjoining  the  same,  together  with  the  machinery,  engines, 
boilers,  etc.,  contained  in  said  buildings.  The  property  so 
insured  was  destroyed  by  fire  on  September  6,  1902,  and 
afterwards  suit  was  commenced  upon  the  policy  issued  by 
appellant  in  the  Circuit  Court  of  Alexander  county.  Upon 
the  trial  a  jury  was  waived  and  the  court,  having  found 
in  favor  of  appellee,  entered  judgment  against  appellant 
for  $2,118.86  and  costs  of  suit. 

The  policy  contained  the  following  among  other  pro^ 
visions:  "This  policy  shall  be  cancelled  at  any  time,  at 
the  request  of  the  insured  or  by  the  company,  by  giving 
five  days*  notice  of  such  cancellation.  If  this  policy  shall 
be  cancelled  as  hereinbefore  provided,  or  become  void  or 
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cease,  the  premium  having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of  this  poliicy  or 
last  renewal,  this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  cancelled  by  this  com- 
pany, by  giving  notice,  it  shall  retain  only  the  pro  rata 
premium;"  and  "this  entire  policy,  unless  otherwise  pro- 
vided by  agreement,  indorsed  thereon  or  added  thereto, 
shall  be  void  if  ...  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership." 

Appellant's  defense  to  the  suit  was,  that  there  had  been 
a  cancellation  of  the  policy  prior  to  the  time  of  the  fire  and 
that  at  the  time  the  policy  was  taken  out,  appellee  was  not 
the  unconditional  and  sole  owner  of  the  property  insured 
and  that  the  true  facts  concerning  the  ownership,  were  con- 
cealed from  appellant.  The  proof  showed  that  W.  E. 
Smith,  manager  of  appellee  company,  applied  to  John  T. 
Brown,  an  insurance  broker  of  Cairo,  Illinois,  to  procure 
certain  insurance  on  the  saw  mill  buildings  and  machinery 
above  mentioned;  that  Brown  applied  to  D.  A.  Fisher, 
another  insurance  broker  at  Memphis,  Tennessee,  who 
procured  the  insurance  from  S.  Doltroff,  an  insurance  agent 
at  Wynne,  Arkansas.  There  were  nine  policies  in  all  is- 
isued  by  nine  different  companies,  among  them  being  the 
policy  issued  by  appellant,  and  the  total  amount  of  insur- 
ance was  $14,600.  The  agent  Doltroff  testified  on  the  trial 
that  on  August  5,  1902,  he  gave  Fisher  notice  by  mail  of 
the  cancellation  of  the  policy  issued  by  appellant  and 
certain  other  companies,  eight  in  all,  and  that  on  August 
19,  following,  he  sent  another  letter  to  Fisher  calling  his 
attention  to  the  same  matter;  that  these  letters  were  both 
dictated  by  him  to  his  daughter,  who  was  his  stenographer 
and  typewriter.  The  daughter,  Bettie  Doltroff,  testified 
that  she  wrote  the  letters  at  her  father's  dictation,  copied 
them  in  the  letter  book,  put  them  in  stamped  envelopes 
and  mailed  them  to  Mr.  Fisher  at  Memphis,  Tennessee,  and 
that  the  letters  were  never  returned  to  their  office.  What 
were  claimed  to  be  letter  press  copies  of  the  letters  in  ques- 
tion,   were    admitted    ftnd    read    in    evidence.     The    letter; 
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of  Aiigust  5  purported  to  inform  Mr.  Fisher  that  the  com- 
panies had  requested  the  cancellation  of  certain  policies, 
naming  the  one  issued  by  appellant  among  others,  and 
he  was  asked  to  cancel  and  return  the  same  to  the  writer 
as  soon  as  possible,  and  to  consider  the  letter  as  official 
notice  of  such  cancellation.  The  letter  of  August  19  stated 
that  companies  refused  to  write  insurance  for  appellee  on 
account  of  the  rate  and  poor  condition  of  the  plant,  and 
asked  Fisher  to  get  the  policies  called  for  in  the  notice  of 
cancellation.  Miss  Doltroff  further  testified  that  in  the 
letter  of  August  19  she  enclosed  the  cancellation  notices 
for  appellee.  Appellant  also  read  in  evidence  certain  stubs 
of  cancellation  notices,  from  a  book  kept  by  Doltroff,  one 
of  which  purported  to  show  that  the  policy  issued  by  ap- 
pellant was  ordered  cancelled  August  5,  1902,  and  the 
notice  served  August  19,  1902.  On  the  other  hand  Fisher 
testified  that  he  never  received  any  notice  of  any  kind  by 
letter  or  otherwise  from  Mr.  Doltroff  or  any  one  connected 
with  the  companies,  of  the  cancellation  of  the  policy  in 
question,  'prior  to  the  fire ;  that  his  office  had  communication 
by  telephone  with  Doltroff's  office  and  that  about  the  18th 
or  19th  of  August  he  placed  with  Doltroff  and  the  latter 
accepted  $5,500  insurance  on  this  same  property;  that  he 
talked  with  Doltroff  personally  at  that  date  with  reference 
to  the  new  policies  and  he  promised  to  forward  them  by 
the  next  mail ;  that  he  did  not  do  so  and  there  were  various 
other  conversations  over  the  telephone  in  reference  to  the 
matter^  but  that  at  no  time  did  Doltroff  notify  witness  or 
intimate  to  him  his  intention  or  desire  to  cancel  any  policies 
whatever  in  force  at  that  time.  Mr.  Kelley,  the  chief 
clerk  of  Fisher,  testified  he  opened  all  correspondence 
which  came  to  the  office  in  reference  to  fire  insurance  in  the 
absence  of  Mr.  Fisher  and  that  he  had  no  knowledge  of  the 
receipt  at  Mr.  Fisher^s  office,  by  any  one  of  a  letter  from 
Doltroff,  or  any  notice  of  any  kind  from  him  about  the 
matter  of  the  cancellation  of  the  policies  on  appellee's 
property  at  any  time  prior  to  the  fire.  The  proof  shows 
that   neither   Brown  the  broker   at  Cairo  nor   Smith  the 
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manager  of  the  company,  received  any  notice  of  the  can- 
cellation of  the  policy  issued  by  appellant  and  that  they 
did  not  know  any  one  claimed  that  the  policy  had  been 
cancelled  until  after  the  fire;  also  that  Mr.  Smith  first 
ascertained  that  the  policies  had  been  obtained  through 
Mr.  Fisher,  a  short  time  after  the  burning  of  the  prop*- 
erty. 

The  burden  was  upon  appellant  to  show  that  a  can- 
cellation of  the  policy  had  been  requested  or  that  the  com- 
pany had  given  five  days'  notice  of  such  cancellation  as 
provided  for  by  the  policy.  The  court  below  must  have 
found  that  the  contention  of  appellant  as  to  the  cancella- 
tion of  the  policies  was  not  sustained  by  the  proofs  and 
with  that  finding  we  fully  agree. 

The  defense  that  appellee  was  not  possessed  of  the  un- 
conditional and  sole  ownership  of  the  property  in  question 
at  the  time  the  insurance  was  taken  out  on  it,  was  based 
upon  a  contract  in  writing  entered  into  between  appellee 
and  A.  B.  Wolverton,  on  December  17,  1898.  By  said  con- 
tract Wolverton  agreed  to  manufacture  into  lumber,  for 
appellee,  its  successors  or  assigns,  all  the  merchantable 
timber  on  certain  lands  in  Mississippi  county ,  Arkansas^ 
which  appellee  was  said  to  be  the  owner  and  in  possession 
of,  and  deliver  the  same  to  appellee;  that  Wolverton  should 
at  all  times  follow  the  directions  and  instructions  of  the 
company  in  cutting  said  timber  and  manufacturing  lumber 
and  it  was  particularly  understood  and  agreed  that  the 
title  to  all  land  and  timber  described  in  the  contract,  was. 
and  should  remain  in  the  company,  and  the  title  and  pos- 
session of  all  lumber  manufactured  under  the  agreement, 
should  remain  in  the  company,  free  from  all  liens,  claims, 
demands  and  incumbrances  of  any  nature  whatsoever;  that 
the  company  should  purchase  a  saw  mill  and  other  equip- 
ment to  be  used  by  Wolverton  in  manufacturing  and  deliv- 
ering the  merchantable  timber;  that  the  title  and  possession 
of  all  such  property  and  material  should  remain  in  the 
company  and  be  by  it  entered  upon  its  books,  under  the 
name  of  'Wolverton  Lumber  Account;"  that  the  company 
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might  sell  any  parcel  or  parcels  of  land  from  which  the* 
merchantable  timber  should  have  been  removed  and  the 
proceeds  of  such  sale  should  be  entered  upon  the  books  to 
the  credit  of  said  "Wolverton  Lumber  Account;"  that  said 
company  should  make  monthly  advances  for  the  payment 
of  labor  and  operating  expenses  not  exceeding  $5  per  thou- 
sand feet;  that  if  Wolverton,  in  case  of  death,  disability  or 
otherwise^  should  fail  or  neglect  to  comply  with  the  terms 
of  the  agreement,  the  company  might  upon  written  or 
verbal  notice,  to  him  or  his  legal  representatives,  enter  upon, 
and  take  possession  of  all  improvements  and  make  other 
arrangements  for  the  cutting  and  manufacturing  of  said  tim- 
ber, and  that  under  said  circumstances  Wolverton  or  his. 
legal  representatives  would  relinquish  all  claims  they 
might  have  under  the  contract,  except  as  to  manufactured, 
lumber  then  in  the  mill  yard ;  that  all  lumber  manufactured 
and  delivered  by  Wolverton  be  placed  to  the  credit  of 
'*Wolverton  Lumber  Account,"  the  prices  to  be  afterwards- 
agreed  upon;  that  the  company  would  buy  from  time  to 
time  additional  timber  with  the  consent  of  Wolverton  to  ber 
manufactured  by  the  latter  and  delivered  to  the  company, 
tmder  the  same  contract;  that  when  the  terms  of  the  con^ 
tract  should  have  been  fully  complied  with  and  all  the 
merchantable  timber  described  in  the  contract,  manufac- 
tured and  delivered  to  the  company,  as  agreed  upon,  to-^ 
gether  with  any  additional  timber  that  may  have  beem 
purchased  imder  the  contract,  the  company  would  quit- 
claim to  Wolverton  all  land  remaining  unsold  under  the 
contract  and  give  him  the  title  to  all  improvements  and 
personal  property  that  had  been  purchased  by  it  and  re- 
mained upon  the  land,  provided  there  was  upon  the  books* 
to  the  credit  of  'Wolverton  Lumber  Account,"  a  sufficient 
sum  to  pay  for  all  land,  timber,  personal  property  and  im- 
provements at  the  cost  of  same,  together  with  all  ex- 
penses, interest,  taxes  and  assessments  thereon;  and  further- 
provided,  that  such  credit  should  be  first  applied  on  a 
certain  indebtedness  owing  from  Wolverton  to  the  company 
and  the  balance  applied  on  the  contract,  if  sufficient  re- 
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main^d  to  balance  the  account,  otherwise  to  be  held  by  the 
company  and  applied  pro  rata  as  it  might  elect  under  the 
terms  of  the  agreement. 

Appellant  contends  that  by  reason  of  this  agreement  with 
Wolverton  the  interest  of  appellee  in  the  property  insured 
at  the  time  the  insurance  was  taken  out,  was  other  than  the 
unconditional  and  sole  ownership;  that  by  said  agreement 
the  property  insured  and  the  ground  on  which  it  was 
situated,  became  encumbered  and  charged  with  certain 
burdens;  that  there  was  in  fact  a  conditional  sale  to  Wol- 
verton whereby,  on  the  performance  of  the  conditions  of 
the  contract,  he  was  to  have  title  to  the  premises.  Can  the 
technical  objection  raised  by  appellant  be  availed  of  to  de- 
feat the  insurance  policy  issued  to  it  by  appellee  upon  the 
property  in  question? 

In  German  Insurance  Company  v.  Gibe,  162  111.  251, 
where  the  question  of  sole  and  unconditional  ownership  and 
change  in  title  or  possession  of  property  was  under  con- 
sideration, it  was  said  by  our  Supreme  Court:  "Courts 
never  look  with  favor  upon  forfeitures  and  will  only  give 
effect  to  them  where  there  is  a  clear  right  shown."  And 
this  court  said  in  the  case  of  Fire  Association  of  Phil- 
adelphia V.  Short,  100  111.  App.  553:  "Insurance  com- 
panies write  and  sign  their  policies.  Where  there  are  doubt- 
ful constructions,  they  must  be  held  against  the  insurer. 
Policies  of  insurance  must  be  liberally  construed  in  favor 
of  the  insured  so  as  not  to  defeat  without  a  plain  necessity, 
his  claim  for  indemnity." 

It  appears  from  the  contract  between  appellee  and  Wol- 
verton that  at  the  time  it  was  entered  into,  appellee  was 
the  owner  and  in  possession  of  the  lands  in  question,  and 
that  it  was  further  specifically,  agreed  to  that  the  title  to 
the  land  should  remain  in  the  company  free  from  all 
liens,  claims,  demands  and  encumbrances  of  every  kind 
whatever,  and  that  the  title  and  possession  of  the  saw  mil' 
and  the  equipment  necessary  for  carrying  on  the  business 
of  manufacturing  and  delivering  the  merchantable  timber 
described,  should  remain  in  the  company.     By  the  strict 
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letter  of  the  contract,  therefore,  appellee  was  the  sole  and 
unconditional  owner  of  the  property  covered  by  the  policy. 
Whether  Wolverton  would  ever  have  any  interest  in  any 
of  the  property  was  problematical  and  depended  upon  his 
completion  of  the  contract,  which  the  evidence  showed 
must  necessarily  extend  over  a  nimiber  of  years,  and 
whether  any  land  remained  unsold  after  enough  had  been 
disposed  of  to  extinguish  his  former  debt  and  to  pay  the 
original  cost  of  the  land,  timber,  personal  property  and 
improvements,  together  with  all  expenses,  interest,  taxes 
and  assessments  thereon.  It  does  not  appear  from  the 
contract  that  in  making  sales  of  the  land  Wolverton  was 
to  be  consulted  in  any  way,  but  the  plain  provision  of  the 
contract  was  that  such  sales  might  be  made  by  appellee,  its 
successors  and  assigns.  The  conditions  differ  from  those 
existing  where  a  bond  for  a  deed  has  been  made,  in  which 
case  there  is  usually  a  recital  of  the  sale  of  the  property, 
but  it  was  held  in  Phenix  Ins.  Co.  v.  Caldwell,  187  111. 
73,  that  even  the  execution  and  delivery  of  a  bond  for  a 
deed  did  not  constitute  a  sale  within  the  meaning  of  that 
provision  of  an  insurance  policy,  which  declared  that, 
'*if  the  property  be  sold  or  transferred  in  whole  or  in  part 
•  .  .  or  any  change  takes  place  in  title  or  possession  .  .  . 
whether  by  .  .  .  voluntary  transfer,  assignment  or  con- 
veyance, or  if  the  title  or  possession  be  changed  from  any 
cause  whatsoever  .  .  .  this  policy  shall  in  each  and  every 
instance  be  void."  The  contract  in  question  did  not  pur- 
port to  sell  any  land  to  Wolverton  but  only  proposed  to 
convey  him  such  premises  and  to  give  title  to  such  improve- 
ments and  personal  property,  as  remained  after  the  contract 
had  been  completed  and  enough  of  the  real  estate  sold  to 
pay  the  indebtedness  named.  INot  only  did  appellee  retain 
the  legal  title  to  the  land  but  Wolverton  did  not  even  have 
an   equitable  title. 

In  Ghappell  v.  McKnight,  108  III'  570,  it  is  said: 
"A  mere  contract  or  covenant  to  convey  at  a  future  time 
on  the  purchaser  performing  certain  acts,  does  not  create 
an    equitable   title.       It   is    but   an    agreement    that   may 


74  Appellate  Coubts  of  Illinois. 

Vol.  119.]    Nat  Fire  Ins.  Co.  y.  Three  States  Lumber  Co. 

ripen  into  an  equitable  title.  When  the  purchaser  performs: 
all  acts  necessary  to  entitle  him  to  a  deed,  then  and  not 
till  then  he  has  an  equitable  title  and  may  compel  con- 
veyance." This  doctrine  is  cited  approvingly  in  Walters 
V.  Walters,  132  HI.  467,  and  Phenix  Ins.  Co.  v.  Caldwell, 
supra. 

We  conclude  that  the  existence  of  the  contract  between 
appellee  and  Wolverton  did  not  render  the  interest  of  the 
appellee  in  the  property  insured,  other  than  that  of  uncon- 
ditiohal  and  sole  ownership. 

The  policy  also  contained  a  provision  that  it  should  be 
void  if  the  insured  had  concealed  or  misrepresented  in 
writing  or  otherwise,  any  material  fact  or  circumstance  con- 
cerning the  insurance  or  the  subject  thereof,  or  if  the  in- 
terest of  the  insured  in  the  property  be  not  truly  stated 
therein.  The  only  charge  of  concealment  or  misstatement 
is  that  the  company  was  not  informed  by  appellee  of  the 
existence  of  the  Wolverton  contract,  at  the  time  the  policy 
was  issued.  As  we  ^  have  found,  however,  that  •  appellee's 
unconditional  and  sole  ownership  of  the  property  in  ques- 
tion was  not  affected  within  the  meaning  of  the  policy  by 
the  contract,  it  follows  that  any  failure,  if  there  was  one^ 
to  mention  it  at  the  time  the  insurance  was  taken  out, 
was  immaterial  and  also  that  there  was  no  misstatement 
in  the  policy  as  to  the  interest  of  the  insured  in  the  prop- 
erty. It  is  not  shown  by  the  proofs,  nor  does  it  appear  to 
us,  that  the  moral  hazard  was  increased  by  the  Wolverton 
contract,  or  that  appellant  was  in  any  way  injured  by  its- 
existence.  The. loss  was  shown  to  have  been  an  honest  one 
and  it  is  not  claimed  that  any  fraud  was  practiced  upon 
appellant. 

The  judgment  of  the  court  below  in  favor  of  appellee  ia 
therefore  affirmed. 

Affirmed. 
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Alton  Bailway,  Om  and  Eleetrie  Company  y. 
Emma  Webb. 

1.  Yabiance — cannot  be  first  raised  on  appeal.  The  objection  of 
A  yariance  cannot  be  first  raised  on  appeal. 

2.  Neougencb — when  instruction  upon,  erroneous.  An  instruction 
yrhlch  undertakes  to  tell  the  Jury  what  facts  constitute  negligence,  is 
improper  and  properly  refused. 

3.  JuDGHKNT — when  not  excessive.  A  Judgment  of  |2,600  in  an 
action  for  personal  injuries  is  not  excessiye  where  it  appears  that 
two  and  one-half  years  after  the  injury  the  plaintiff  was  still  suffer- 
ing therefrom. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City 
Court  of  Alton;  the  Hon.  Alexander  W.  Hope,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term»  1904.  Affirmed.  Opinion 
lUed  March  17,  1905. 

Levi  Davis  and  Heney  S.  Bakeb^  for  appellant. 

Thomas  F.  Feens,  for  appellee;  E.  C.  Haaoen  and 
J.  Y.  A.  Mabsh,  of  counsel. 

Mb.  Peesidinq  Justice  Hiobee  delivered  the  opinion  of 
the  court 

On  August  10,  1901,  appellant  was  the  owner  of  and 
engaged  in  operating  several  lines  of  electric  street  cars 
in  the  city  of  Alton.  One  line  had  its  terminus  in  the 
village  of  North  Alton,  a  suburb  of  the  city,  extending 
through  and  along  State  street  in  that  village  and  connect- 
ing with  State  street  in  the  city  of  Alton.  State  street 
runs  in  a  northerly  and  southerly  direction  and  Bluff 
street  in  the  city  6i  Alton  is  laid  out  at  right  angles  to  it. 
The  first  street  north  of  Bluff  street  is  Cliff  street  and 
the  first  one  south  is  Belleview  avenue.  Appellee  at  the 
time  in  question  was  24  years  of  age,  unmarried  and  living 
with  her  parents  on  Bluff  street,  about  two  blocks  from 
its  intersection  with  State  street  in  the  city  of  Alton  and 
was  then  working  in  a  shoe  factory.  The  streets  are  66 
feet  wide  and  the  length  of  the  blocks  between  streets  372 
feet.      On  the  evening  of  the   day   above   mentioned,   ap- 
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pellee  boarded  one  of  appellant's  cars  in  the  city  of  Alton 
and  rode  out  to  North  Alton  to  attend  a  dance  at  a  summer 
place  of  amusement,  known  as  Beck's  Garden.  The  dance 
was  not  over  until  about  midnight,  at  which  time  the 
regular  cars  had  ceased  to  run  for  the  night.  Appellant, 
however,  had  two  extra  cars  waiting  to  convey  those  who 
attended  the  dance  back  to  Alton.  At  the  conclusion  of 
the  dance,  appellee  boarded  the  car  arid  took  a  seat  near 
the  middle  next  the  aisle.  By  the  time  the  car  started  all 
the  seats  were  filled  and  people  were  standing  in  the  aisles 
and  on  both  platforms.  The  platforms  were  vestibuled,  one 
side  being  closed  and  the  other  side  open,  with  one  step. 
The  seating  capacity  of  the  car  was  28  but  the  number 
of  passengers  aboard  sitting  and  standing  was  69,  fifteen 
to  eighteen  of  them  being  on  the  back  platform  which  was 
about  four  by  six  feet  and  contained  a  motor  box.  The 
car  ran  south  on  State  street  at  a  speed  estimated  from 
fifteen  to  twenty  miles  an  hour.  It  had  a  single  truck, 
the  wheels  being  under  the  center  of  the  car,  and  the 
heavy  load  on  the  rear  platform  caused  the  car,  running  at 
the  rapid  rate  named,  whenever  it  struck  a  low  place  in 
the  track,  to  rock  up  and  down  and  this  motion  would  con- 
tinue for  some  time  thereafter.  About  the  time  the  car 
passed  Cliff  street,  appellee  attempted  to  ring  the  bell  by 
pressing  the  button  placed  near  the  seat  for  that  purpose. 
As  the  car  approached  Bluff  street,  there  was  no  slackening 
of  the  speed,  so  appellee  made  her  way  to  the  back  plat- 
form and  asked  the  conductor  why  he  did  not  stop.  He 
asked  her  if  she  rang  the  bell  and  she  replied  that  she 
did.  He  then  signalled  the  motorman  tb  stop  at  Belleview 
avenue.  There  was  some  movement  in  the  crowd  on  the 
back  platform  and  at  a  point  about  150  feet  north  of 
Belleview  avenue,  appellee  fell  from  the  car.  A  second  or 
danger  signal  was  thereupon  given  and  the  car  stopped 
some  150  feet  beyond  Belleview  avenue,  or  366  feet  from 
the  place  where  the  injury  occurred.  After  the  car  was 
stopped  appellee  was  found  unconscious  lying  on  her 
back,  with  her  head  toward  the  north.      Her  left  arm  was 
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fractured  and  there  was  a  cut  on  the  back  of  her  head  four 
inches  long,  extending  to  the  bone,  with  a  blood  tumor 
reaching  to  it.  Her  right  arm  was  sprained  and  there  were 
bruises 'about  the  hips  and  shoulders.  She  suffered  from 
nervous  collapse  as  the  result  of  her  injuries,  and  the 
fractured  arm  caused  her  a  great  deal  of  pain.  She  also 
cluims  that  she  was  injured  internally  and  that  she  still 
suffers  from  dizziness  caused  by  her  injuries.  The  electric 
bell  did  not  ring  when  appellee  pressed  the  button  for  the 
reason  that  the  motorman  had  placed  paper  under  the 
switch  to  prevent  children  from  ringing  the  bell  while  the 
car  was  waiting  at  the  park  and  neglected  afterwards  tt> 
remove  it  when  the  car  started. 

When  last  seen  on  the  car  appellee  was  at  the  back  of  the 
platform  on  or  near  the  step.  Two  persons  who  were 
sitting  on  the  steps  had  risen  and  made  way  for  her  to  get 
off.  Appellee  claimed  that  she  had  her  back  to  the  step 
and  was  pushed  off  by  the  jostling  of  the  crowd,  while  it  is 
the  claim  of  appellant  that  she  was  facing  the  step  and 
walked  off  the  car.  On  August  22,  1902,  appellee  brought 
suit  against  appellant  and  subsequently  obtained  a  verdict 
in  her  favor  for  $5,090.  A  remittitur  of  one-half  of  the 
verdict  was  entered  and  judgment  given  for  $2,500. 

Appellant  complains  that  the  verdict  was  not  sustained 
by  the  evidence;  that  certain  instructions  asked  by  it  were 
improperly  refused  by  the  court  and  that  the  verdict  was 
excessive.  It  is  also  insisted  by  appellant  that  there  is 
such  a  variance  between  the  declaration  and  the  proofs,  as 
to  preclude  a  recovery  in  the  case  by  appellee;  but  even 
if  this  point  was  well  founded,  the  objection  could  not  be 
considered  here  for  the  reason  that  it  does  not  appear  from 
the  record  to  have  been  raised  at  all  in  the  court  below. 
Traders  Mutual  Life  Insurance  Co.  v.  Johnson,  200  111. 
359.  The  negligence  charged  in  the  declaration  was  the 
muffing  of  the  bell,  the  overcrowding  of  the  car  and  plat- 
form and  the  running  of  the  car  at  a  high,  and  dangerous 
rate  of  speed. 

It  was  fully  proven  that  the  call  bells  were  cut  off;  that 
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the  car  and  back  platform  were  crowded;  that  the  car 
was  running  at  a  speed  of  from  fifteen  to  twenty  miles  an 
hour;  that  when  it  struck  the  low  places  the  car  rocked  up 
and  down  and  caused  the  crowd  to  sway;  that  *the  bell 
failed  to  respond  when  appellee  pressed  the  button,  by 
reason  of  the  paper  placed  under  the  switch,  and  there- 
fore the  car  was  not  stopped  at  the  place  where  appellee 
•desired  to  alight;  that  appellee  at  a  late  hour  of  night  was 
being  carried  past  the  street  where  she  lived,  at  a  rapid 
Tate  of  speed;  that  she  went  to  the  back  platform  and 
notified  the  conductor  to  stop  the  car;  that  the  conductor 
:gave  the  signal  to  stop  at  Belleview  avenue;  that  after  she 
was  injured  the  motorman,  on  the  danger  signal  being  given, 
-did  not  stop  the  car  until  it  was  150  feet  beyond  that 
«treet.  Whether  the  conditions  above  set  forth  show  negli- 
gence on  the  part  of  appellant,  whether  appellee  exercised 
due  care  for  her  own  safety,  in  rising  from  her  seat  and 
^ing  to  the  back  platform,  to  notify  the  conductor  to 
48top  the  car  when  the  ordinary  means  had  failed,  whether 
she  also  exercised  such  care  while  on  the  platform  and 
whether  she  was  pushed  or  walked  off  the  car,  were  all 
■questions  of  fact  for  the  July,  and  .no  good  reason  appears 
in  the  record  why  their  finding  of  the  issues  in  favor  of 
appellee  should  be  disturbed. 

Instructions  ten  and  eleven  offered  by  appellant  were 
properly  refused,  as  they  tell  the  jury  under  certain  con- 
•dxtions  they. should  find  the  defendant  not  guilty,  when  the 
-question  was  one  of  fact  for  the  jury  and  not  of  law 
for  the  court 

Instruction  twelve  contained  the  same  objection  and  in 
Addition  improperly  told  the  jury  what  certain  evidence 
in  the  case  showed.  Defendant's  refused  instruction  fif- 
teen stated  appellant's  theory  as  to  what  each  of  the  three 
K50unts  of  appellee's  amended  declaration  contained  and 
told  the  jury  that  in  case  they  found  a  certain  condition  of 
facts,  assumed  by  appellant  to  be  inconsistent  with  said 
three  counts,  they  should  find  that  the  plaintiff  was  not 
-entitled  to  recover  under  any  of  said  counts.      We  are  of 


FouBTH  DisTBioT— A.  D.  1905.  79 

strong  v.  The  People  of  lUinois. 

opinion  the  third^  if  not  the  other  two  counts^  fails  to  bear 
the  construction  assumed^  and  ther^ore  the  instruction 
was  properly  refused. 

Appellee  testified  that  at  the  time  of  the  last  trial  of 
this  case,  some  two  years  and  a  half  after  the  injury  oc- 
curred, she  was  still  suffering  from  the  effects  of  the  same 
and  taking  medicine  therefor.  Under  the  circumstances  of 
this  case^  the  damages  awarded  are  not  sufficiently  large  to 
warrant  a  reversal  of  the  judgment  on  that  account 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


C.  B.  Strong,  et  al.,  y.  The  People  of  the  State  of 
minols,  for  the  use  of  Louis  Morton,  et  al. 

1.  Impeachment — what  proper  by  way  of.  In  an  action  under 
the  Dram-Shop  Act  It  Is  proper  to  impeach  a  witness  who  has  teilti* 
Hed  that  but  for  the  fact  that  the  deceased  had  a  knife  he  would  not 
liave  shot  him,  by  showing  that  he  had  previonsly  stated  that  but 
lot  the  fact  that  he  himself  was  drunk  he  would  not  have  shot  him. 

2.  Res  judicata — what  not,  in  an  action  under  the  DroM-Bhop 
Act  upon  hond.  An  action  brought  on  behalf  of  minor  children 
-under  the  Dram-Shop  Act  upon  a  bond  given  by  a  dram-shop  keeper 
is  not  barred  by  a  Judgment  rendered  against  their  mother  in  an 
action  brought  upon  the  same  bond  based  upon  the  same  miscon- 
duct of  the  defendants. 

Action  of  debt  Appeal  from  the  Circuit  Court  of  Jackson  C6unty; 
the  Hon.  Wabben  W.  Duncait,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  liarch  17» 
1906. 

Hebbebt  &  Levt^  for  appellants. 

Anbbew  S.  Cauowbll,  for  appellees. 

Mb.  PBESiDiirG  Justice  Higbee  delivered  the  opinion  of 
the  court 

This  was  an  action  of  debt  on  a  bond,  brought  under  the 
Dram-Shop  Act  in  the  name  of  the  People  of  the  State  of 
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Illinois,  for  the  use  of  Louis  Morton  and  others,  minor 
children  of  Howard  Morton,  deceased,  by  Bosa.  Morton, 
their  mother  and  next  friend.  The  declaration,  which  con- 
sists of  only  one  count,  charges,  that  C.  R.  Strong  con- 
ducted a  dram-shop  in  tlie  city  of  Carbondale,  Illinois, 
and  gave  a  bond  in  the  sum  of  $3,000  conditioned  accord- 
ing to  law,  with  appellants,  Eudolph  Stecher  and  Joe 
Steinle,  as  bondsmen;  that  on  the  28th  day  of  November, 
1900,  and  on  divers  other  days  he  sold  and  gave  away  to 
one  Abe  Sheffe  and  to  Howard  Morton,  tlie  father  of  said 
minor  children,  intoxicating  liquors  to  be  drank  in,  upon 
and  about  the  building  and  premises  where  the  same  were 
so  sold  and  given  away ;  that  by  reason  of  such  selling  and 
giving  away  of  intoxicating  liquors  to  said  Sheffe  and  said 
Morton  by  siaid  Strong,  on  the  day  aforesaid,  said  Sheffe  and 
Morton  each  became  intoxicated  and  while  so  intoxicated, 
they  became  involved  in  a  quarrel  and  got  into  an  alterca- 
tion with  each  other,  in  which  altercation  the  said  Sheffe 
by  reason  of  such  intoxication,  unlawfully,  wilfully  and 
feloniously  shot  and  killed  the  said  Morton;  that  thereby 
said  minors  lost  and  were  deprived  of  their  means  of  sup- 
port and  sustained  damages,  etc.  Appropriate  pleas  were 
filed  and  upon  the  trial  there  was  a  verdict  and  a  judgment 
in  favor  of  appellees  for  $1,500. 

The  errors  assigned  and  argued  by  appellants  are  the 
refusal  of  the  court  to  give  a  peremptory  instruction  to  find 
a  verdict  for  the  defendants  at  the  close  of  the  plaintiff's 
evidence,  the  refusal  to  admit  certain  evidence  on  behalf  of 
defendants,  the  admission  of  certain  evidence  offered  by  the 
plaintiff  in  rebuttal  and  the  giving  of  plaintiff's  instruc- 
tion number  9. 

It  appears  from  the  proofs  that  on  the  night  of  Novem- 
ber 28,  1900,  Abe  Sheffe,  Howard  Morton,  Louis  Williams 
and  George  McCracken,  all  negroes,  were  in  a  room  up 
stairs  in  the  same  building  in  which  said  Strong  con- 
ducted his  dram-shop;  that  they  were  engaged  in  gambling 
.  at  a  game  of  "craps";  that  during  the  progress  of  the 
game,  a  dispute  arose  between  Sheffe  and  Williams  as  to 
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which  had  won  a  certain  bet;  that  Morton  took  a  knife  out 
of  his  pocket  and  walked  around  to  Sheffe  and  said,  "Abe, 
Louis  won  your  money  fair";  that  Sheffe  said,  "Howard, 
what  are  you  going  to  do  with  that  knife,  shut  it  up  and 
put  it  in  your  pocket";  that  Howard  shut  up  the  knife 
and  put  it  in  his  pocket,  turned  around  and  started  away, 
when  Sheffe  pulled  out  a  revolver;  that  Morton  looked 
back  and  saw  Sheffe  coming  with  the  revolver  and  caught 
hold  of  him;  that  a  scuffle  ensued  in  which  several  shots 
were  fired  by  Sheffe,  and  Morton  was  killed.  It  further 
appeared  from  the  proofs  that  Sheffe  was  in  Strong's 
saloon  drinking  ^he  night  the  killing  occurred  and  that  he 
was  intoxicated;  that  Sheffe's  intoxication  was  caused  in 
whole  or  in  part  by  liquors  procured  by  him  at  Strong's 
dram-shop;  that  soon  after  the  killing  Sheffe  was  arrested 
at  Strong's  saloon  and  was  still  intoxicated;  that  when 
sober  Sheffe  was  peaceable  but  when  drinking  was  quarrel- 
some; that  at  the  time  of  his  death  Morton  was  a  laborer, 
31  years  of  age,  making  from  a  dollar  to  a  dollar  and 
seventy-five  cents  a  day  and  that  he  supported  his  wife  and 
diildren.  The  evidence  also  tended  to  show  that  the  killing 
of  Morton  was  brought  about  by  reason  of  the  intoxication 
of  Sheffe.  Under  the  circumstances  above  detailed^  the 
trial  court  could  not  properly  have  done  otherwise  than  re- 
fuse to  give  the  jury  a  peremptory  instruction  to  find  for 
the  defendants. 

On  the  trial  appellant  offered  in  evidence  the  record  in 
the  case  of  the  People  for  the  use  of  Kosa  Morton  v. 
Strong,  Stecher  and  Steinle,  appellants  here.  The  record 
purported  to  show  that  Kosa  Morton,  the  mother  of  the 
minors  for  whose  use  this  suit  was  brought,  had  brought 
suit  upon  the  same  bond  upon  which  this  suit  is  based  for 
the  injury  to  herself,  caused  by  the  killing  of  her  husband 
by  Sheffe;  that  in  said  suit  the  verdict  of  the  jury  was  in 
favor  of  the  defendants  and  that  the  motion  for  a  new  trial 
in  said  cause  was  denied.  Appellants  insist  that  if  they 
were  not  liable  to  Eosa  Morton  for  the  loss  of  support  sus- 
tained by  her,  that  they  cannot  be  held  liable  to  her  minor 
C 
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children  for  the  loss  of  support  of  their  father  caused  by 
the  same  act. 

One  of  the  provisions  of  the  bond  sued  upon  was  that 
said  Strong  should  pay  to  all  persons  all  damages  thej 
might  sustain,  either  in  person  or  property  or  means  of 
support  by  reason  of  his  selling  or  giving  away  intoxicating 
liquors,  and  section  5  of  the  Dram-Shop  Act  provides  that, 
^^Any  bond  taken  pursuant  to  this  section  may  be  sued  upon 
for  the  use  of  any  person  or  his  legal  representatives,  who 
may  be  injured  by  reason  of  the  selling  or  giving  away  any 
intoxicating  liquors  by  the  person  so  licensed  or  by  his 
agent  or  servant."  Under  this  section  the  minor  children 
of  deceased  had  the  same  right  of  action  on  the  bond  that 
their  mother  had  and  it  was  immaterial  so  far  as  their 
rights  were  concerned,  whether  the  mother  was  successful 
in  her  suit  or  not.  The  record  in  the  former  case  could, 
therefore,  have  no  bearing  upon  the  right  of  appellees  to 
recover  in  this  case  and  there  was  no  error  in  refusing  to 
admit  the  same. 

It  is  further  urged  by'  appellants  that  the  trial  court 
erred  in  permitting  several  witnesses  to  testify  for  appel- 
lees in  rebuttal  to  conversations  had  with  Sheffe  after  the 
death  of  Morton,  in  which  Sheffe  told  them  that  the  reason 
he  killed  Morton  was  because  he  (Sheffe)  was  drunk  and 
that  he  would  not  have  killed  him  if  he  had  not  been  drunk. 
.Counsel  for  appellants  claims  that  this  evidence  was  inad- 
missible for  any  purpose  and  that  while  it  was  admitted 
for  impeaching  purposes,  yet  it  in  fact  tended  to  show  that 
Sheffe  killed  Morton  in  consequence  of  the  former's  intox- 
ication and  that  such  evidence  was  not  proper  in  rebuttal. 
On  his  direct  examination  Sheffe  was  asked,  "Why  did 
you  shoot  Howard  Morton,"  and  answered,  "I  shot  him 
because  he  had  a  knife.  I  thought  he  was  going  to  kill 
me  and  he  would  have  done  it;"  also  "Would  you  have 
shot  him  if  he  had  not  gone  at  you  with  a  knife?"  and 
the  answer  was  "No,  sir,  never  in  the  world."  The  tend- 
ency of  this  testimony  was  to  show  that  Sheffe  shot  Morton 
in  self-drfense  and  not  by  reason  of  his  (Sheffe's)  intoxi- 
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cation.  On  cross-examination  he  was  asked  if  lie  had  not 
told  several  witnesses  who  were  named,  that  the  reason  he 
killed  Morton  was  that  he  (Sheffe)  was  drunk  and  if  he 
had  not  been  drunk  he  would  not  have  done  so,  and  in 
each  instance  he  denied  making  such  a  statement.  It  there- 
fore became  proper  by  way  of  impeachment  to  place  these 
witnesses  upon  the  stand  for  the  purpose  of  showing  that 
Sheffe  had  made  such  statements  to  them. 

Appellees'  instruction  No.  9  given  by  the  court,  stated 
the  rule  in  reference  to  impeachment  of  witn^ses  and  was 
in  l^al  form.  Appellants  do  not  object  to  the  form  of 
this  instruction  but  insist  the  impeaching  evidence  was 
improperly  admitted  and  therefore  no  instruction  in  refer- 
ence to  such  evidence  should  have  been  given.  As  we  have 
held  the  impeaching  testimony  admissible,  it  follows  that 
the  court  did  not  err  in  giving  the  instruction  complained 
of. 

The  judgment  of  the  court  below  will  be  affirmed. 

Ajfirmed. 


Joseph  Telford,  et'al.,  v.  James  F.  Howell,  executor,  etc. 

1.  BviDENCB — v)hat  competent  to  sTiow  business  transactions  he- 
tioeen  parties  deceased.  The  books  and  papers  of  a  party  who  pre- 
vioQS  to  the  trial  had  died,  are  competent  to  show  the  business  deal- 
ings carried  on  by  him  on  behalf  of  a  person  likewise  deceased, 
whose  Interests  left  at  the  time  of  his  death  are  the  subject-matter 
of  Utigation. 

2.  WrrxESS — when-  incompetent.  A  party  in  interest  is  incom- 
petent as  a  witness  in  his  own  behalf  where  the  adverse  party  sues 
or  defends  in  a  representative  capacity. 

Bill  to  foreclose.  Appeal  from  the  Circuit  Court  of  Marion 
County;  the  Hon.  Wujjam  M.  Farmer,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1906. 

E.  N.  RiNEiiART  and  W.  F.  Bundy^  for  appellants.* 

C?HAfeLEs  H.  Holt,  Fbank  F.   Noleman  and  L.  M. 
Kaoy,  for  appellee. 
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Mr.  Pbesidino  Justice  Higbee  delivered  the  opinion  of 
the  court 

This  was  a  suit  in  chancery  by  appellee,  as  executor  of 
the  last  will  of  James  H.  Gray,  Sr.,  deceased,  to  foreclose 
a  mortgage  for  $9,000  given  by  appellants  to  said  Gray, 
May  7,  1890. 

'  The  facts  in  the  case,  as  they  appear  from  the  record, 
are  that  at  the  time  of  the  execution  of  the  mortgage,  ap- 
pellants and  said  Gray  were  residents  of  Marion  county, 
Illinois.  Gray  was  a  man  of  wealth  and*  loaned  large 
sums  of  money.  He  was  one  of  the  principal  stockholders 
and  president  of  the  banking  institution  of  T.  W.  Haymond 
&  Co.,  of  Kinmundy,  in  that  county.  While  he  was  a  man 
who  carried  on  large  business  transactions  and  oould  make 
accurate  mental  calculations  at  figures  in  large  amounts, 
he  had  no  education.  He  could  read  little,  if  any,  and  was 
unable  to  write  more  than  his  own  name.  His  chief  adviser 
in  business  aflPairs  was  T.  W.  Haymond,  the  cashier  of 
the  bank  where  he  kept  his  papers  and  did  his  business. 
Haymond  drew  his  papers,  looked  after  them  for  him,  col- 
lected his  interest  and  at  times  made  credits  on  his  notes. 
Gray  kept  no  books  of  account  himself  and  the  only  writ- 
ten record  of  his  accounts  was  that  kept  by  Haymond,  who 
noted  on  deposit  slips  and  entered  in  the  records  of  the 
bank  when  he  received  money,  a  memorandum  showing 
from  whom  the  money  was  received,  for  what  purpose  and 
how  applied. 

Appellant  Joseph  Telford  owned  a  large  farm  of  920 
acres  in  Marion  county.  He  and  Gray  did  business  together 
for  many  years;  the  business  usually  consisted  of  transac- 
tions in  which  Telford  borrowed  money  of  Gray.  They  also 
had  certain  cattle  contracts  together  under  which  Gray 
furnished  money  to  Telford  to  buy  cattle,  the  money  to  be 
repaid  to  Gray  with  certain  interest  agreed  upon,  when 
the  cattle  were  sold.  On  May '7,  1890,  Telford  and  his 
wife,  Laura  A.,  borrowed  of  Gray  the  sum  of  $9,000  for 
five  years,  with  interest  payable  semi-annually,  at  the  rate 
of  seven  per  cent  per  annum.     The  several  installments  of 
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interest  were  evidenced  by  ten  interest  coupons  of  even  date 
with  the  note,  for  the  sum  of  $316  each.  To  secure  the  pay- 
ment of  said  principal  indebtedness  and  interest,  appellants 
executed  a  mortgage  on  said  farm  of  920.  acres.  Qray 
died  October  25,  1901,  and  shortly  afterwards  letters  tes- 
tamentary were  granted  to  appellee  Howell,  as  executor  of 
his  last  will  and  testament.  After  his  death  Howell,  his 
executor,  found  among  his  papers  said  mortgage  and  prin- 
cipal note  with  seven  of  the  interest  coupons  attached 
thereto,  all  uncancelled  and  with^no  credits  on  them.  The 
bill  in  this  case  was  filed  in  February,  1902. 

Upon  the  trial  the  court  found  for  the  complainant  and 
ordered  a  decree  in  accordance  with  the  prayer  of  the  bill. 
A  motion  was  made  by  the  defendants  asking  the  court  to 
set  aside  its  finding  and  grant  a  rehearing  of  the  case  on 
accoimt  of  newly  discovered  evidence,  which  was  granted 
and  a  rehearing  ordered.  On  January  21,  1904,  another 
trial  was  had  before  another  judge  sitting  as  chancellor  who 
also  found  in  favor  of  the  complainant  and  entered  a  decree 
against  defendants  for  the  amount  of  the  debt,  ^hich  was 
found  to  be  $18,464.73,  and  a  solicitor's  fee  of  $200. 

In  their  original  answer  filed  prior  to  the  first  trial,  the 
appellants,  while  admitting  the  execution  of  the  notes  and 
mortgage,  averred  that  at  divers  times  and  places  and  in 
divers  amounts,  they  had  paid  the  full  amount  of  money 
due  upon  the  same.  In  their  amended  answer  filed  after 
the  first  trial  they  set  up  a  settlement  alleged  to  have 
been  had  with  Gray  in  October,  1898,  when,  it  is  stated, 
the  amount  due  on  the  mortgage  indebtedness  was  calcu- 
lated and  found  to  be  $8,289.58  and  that  Joseph  Telford 
then  paid  Gray  the  sum  of  $4,289.58,  leaving  a  balance  due 
of  $4,000,  which  has  since  been  paid.  The  efforts  of 
appellants  on  the  last  trial  appear  to  have  been  directed 
almost  entirely  to  an  attempt  to  sustain  the  claim  of  a  set- 
tlement made  in  October,  1898,  and  in  this  court  counsel 
for  appellants  say  that  the  decree  should  have  been  for 
the  sum  of  $4,000  with  interest  at  the  rate  of  seven  per 
cent  per  annum  from  October  28,  1898,  to  the  date  of  the 
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decree  and  that  the  court  erred  in  not  giving  a  decree  for 
that  amount  instead  of  for  the  sum  of  $18,464.73.  They 
also  claim  that  the  court  erred  in  admitting  certain  evidence 
on  the  part  of  appellee  and  refusing  to  admit  other  evi- 
dence offered  by  appellants. 

The  proofs  show  that  after  the  execution  of  the  mortgage 
and  prior  to  the  death  of  Gray,  there  were  many  business 
transactions  between  them  in  which  Telford  received  from 
and  paid  to  Gray  large  siuns  of  money  at  different  times. 
It  was  also  shown  by  the  testimony  of  Z.  T.  Jacison  and 
E.  C.  Telford,  that  they  were  present  at  appellants'  house 
on  October  24,  1898,  when  a  settlement  of  some  account 
was  being  made  between  Gray  and  Joseph  Telford;  that 
the  matter  of  the  farm  loan  was  under  consideration  and 
that  something  was  also  said  about  cattle ;  that  Telford  gave 
Gray  a  check  for  something  over  $4,200  and  that  Gray 
then  said  the  balance  due  was  $4,000,  and  that  if  Telford 
would  do  as  well  on  his  cattle  next  year  as  he  had  that 
year,  he  would  pay  it  off  easy  enough.  E.  C.  Telford  also 
testified  in  answer  to  a  question  as  to  whether  any  other 
dealings  figured  in  the  settlement,  "Yes,  I  think  so.  I 
think  they  figured  in  something  of  that  kind.  We  had 
been  pasturing  cattle  for  Mr.  Gray  and  they  figured  some- 
thing of  that  kind.  I  know  they  talked  about  cattle,  in- 
terest, etc.'^  Neither  witness  heard  all  the  conversation. 
Telford's  check  dated  October  24,  1898,  indorsed  by  and 
payable  to  Gray  for  the  sum  of  $4,289.58  was  offered  in 
evidence. 

To  rebut  the  presumption  that  the  check  was  given  to 
Gray  on  the  mortgage  indebtedness,  there  was  evidence  to 
show  that  a  little  more  than  a  year  before  the  time  the 
check  was  given,  Telford  had  bought  ninety-seven  head  of 
cattle  that  Gray  was  interested  in  for  $41  a  head,  which 
at  seven  per  cent  interest  per  annum  would  amount  to  about 
the  same  amount  as  the  check.  There  was  much  evidence 
to  show  admissions  on  the  part  of  Gray  that  the  debt  was 
mostly  paid  and  also  acts  and  admissions  on  the  part  of 
Telford  showing  he  recognized  the  existence  of  the  debt; 
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that  i¥hile  the  first  trial  was  going  on,  the  witness  Jackson, 
lived  at  Odin  a  short  distance  from  appellant;  that  he 
had  been  in  the  employ  of  Telford  a  number  of  years;. 
that  he  had  gone  to  have  a  settlement  with  Telford  at  the 
time  he  claims  to  have  heard  the  conversation  between  Tel- 
ford and  Gray  above  referred  to  and  had  been  a  witness. 
for  Gray  in  other  law  suits;  that  E.  C.  Telford,  the  other 
witness  to  the  claimed  settlement,  was  a  son  of  Joseph  Tel- 
ford and  resided  with  him  at  the  time  of  the  first  trial;. 
that  he  knew  his  father  was  making  a  defense  to  the  suit 
and  was  worried  a  little  about  the  matter,  but  witness  never 
told  his  father  of  his  knowledge  of  the  settlement  or  the 
fact  tiiat  he  was  present  thereat  until  after  the  first  trial. 

The  uncanceled  notes  and  mortgage  introduced  in  evi- 
dence were  sufficient  to  sustain  the  decree  of  the  court  had 
there  been  no  other  evidence  offered  and  the  burden  of  proof 
of  showing  the  settlement  was  upon  appellants.  There  was. 
evidence  on  the  part  of  appellants  tending  to  support  their 
claim  of  settlement  and  evidence  on  the  part  of  appellee 
tending  to  show  that  there  had  been  up  settlement  of  the 
mortgage  debt  in  question.  There  were  two  trials  of  the 
case  before  different  circuit  judges,  sitting  as  chancellors, 
who  both  arrived  at  the  same  conclusion  and  a  review  of  the 
record  presents  to  us  no  sufiicient  reason  for  holding  that 
the  finding  in  favor  of  appellee  was  not  proper. 

Appellants  claim  that  appellee  was  permitted  to  intro- 
duce in  evidence  certain  bank  books,  deposit  slips  and  checks 
of  T.  W.  Haymond  &  Co.  purporting  to  show  transactions 
between  Gray  and  Telford.  As  it  appears  from  the  evi- 
dence that  Cashier  Haymond,  who  was  accustomed  to  look 
after  the  business  matters  of  Gray  at  the  bank,  had  died 
before  the  first  trial  of  the  case,  and  as  the  business  rela- 
tions between  Gray  and  Telford  were  the  subject  of  in- 
quiry, we  think  the  court  properly  admitted  the  books  and 
papers  in  question  in  order  that  they  might  throw  all  the 
light  possible  upon  the  question  of  the  business  transacted 
between  said  parties. 

Appellants   further  contend  that  the  court   improperly 
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refused  to  permit  appellant  Joseph  Telford  to  testify  in 
relation  to  certain  transactions  taking  place  in  the  lifetime 
of  Gray.  As  the  suit  was  brought  by  the  executor  of  a  de- 
ceased person,  we  think  the  testimony  of  appellant  Telford 
concerning  the  transactions  above  referred  to,  was  properly 
excluded.  The  court  also  refused  to  admit  the  testimony 
of  another  witness  concerning  the  application  Telford  pro- 
posed to  make  of  certain  money  which  he  was  trying  to 
borrow  after  the  death  of  Gray.  It  appeared  that  the  wit- 
ness could  have  no  information  concerning  Telford's  in- 
tended disposition  of  the  money  except  such  as  he  derived 
from  Telford  himself,  and  his  testimony  upon  the  subject 
was  therefore  manifestly  incompetent 

The  decree  of  the  court  below  will  be  affirmed. 

Affirmed. 


WilUam  Landis  y.  John  M.  Wolf. 

The  decision  In  this  case  Is  controlled  by  the  former  decision 
therein,  reported  In  106  App.  533,  notwithstanding  additional  evi- 
dence was  Introduced. 

Attachment  proceeding.  Appeal  from  the  Circuit  Court  of  Clay 
County;  the  Hon.  Tbuman  E.  Ames,  Judge,  presiding.  Heard  In  this 
court  at  the  August  term,  1904.  Reversed  and  remanded.  Opinion 
filed  March  17,  1905. 

John  R  Eden,  E.  J.  Miller  and  J.  K.  Mabtin,  for 
appellant. 

R.  M.  Peadro  and  W.  H.  Wiiitaker,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  commenced  by  appellee  in  attachment 
for  the  sum  of  $12,500  claimed  to  be  due  him  from  appel- 
lant. 

The  declaration  filed  in  the  case  was  in  assumpsit  and 
contained  only  the  common  counts.     It  appeared  on  the 
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trial  that  on  March  9,  1901^  Landis  was  the  owner  ot 
a  stock  of  goods  in  Sullivan,  Moultrie  county,  Illinois,  and 
upon  that  date  agreed  to  sell  the  same,  except  the  boots  and 
shoes,  together  with  the  store  fixtures,  to  Wolf,  at  the  net 
invoice  price,  and  Wolf  agreed  to  pay  for  the  same  his 
^uity  in  a  farm  of  164.14  acres  in  Clay  county,  Illinois, 
and  certain  personal  property  connected  with  the  farm, 
and  also  to  give  notes  for  an  amount  agreed  upon  and  pay 
a  certain  amount  of  interest  on  the  debt  for  which  the 
farm  was  mortgaged.  A  few  days  later  appellant  went  to 
Clay  county,  invoiced  and  took  possession  of  the  personal 
property,  and  rented  part  of  the  farm.  Afterwards  on 
Monday,  March  18,  he  and  Wolf  commenced  an  invoice 
of  the  stock  in  the  store,  which  was  finished  on  the  follow- 
ing Friday.  About  this  time  a  dispute  arose  between  the 
parties  concerning  the  conditions  of  the  sale,  which  after- 
wards resulted  in  Landis  filing  a  bill  for  specific  perform- 
ance, and  also  obtaining  a  temporary  injunction  against 
Wolf,  restraining  him  from  interfering  with  the  stock  of 
goods  in  question.  Shortly  afterwards,  on  April  5,  1901, 
appellee  brought  this  suit  in  attachment  in  the  Circuit 
Court  of  Clay  county,  and  caused  the  real  estate  included 
in  the  trade,  -which  was  located  in  Clay  county,  and  also 
the  stock  of  merchandise  which  was  located  in  Moultrie 
county,  to  be  levied  upon. 

Upon  the  trial  of  the  suit  so  commenced  by  attachment, 
Wolf  obtained  a  judgment  against  Landis  for  $11,000,  which 
on  appeal  to  this  court  was  reversed  and  the  cause  re- 
manded. See  Landis  vs.  Wolf,  106  111.  App.  533.  We 
there  held  that,  admitting  appellee's  contention  that  he  was 
the  owner  of  the  goods,  and  appellant  had  wrongfully  taken 
them  and  converted  them,  so  as  to  raise  a  liability  in  trover, 
still  under  the  law  of  this  state  he  was  not  entitled  to  re- 
cover in  an  action  of  assumpsit. 

The  second  trial  of  the  case,  which  also  resulted  in  a 
judgment  in  favor  of  Wolf,  was  had  upon  the  same  plead- 
ings as  the  first  and  the  same  facts  were  sho^vn  in  siilv 
stance.     At  this  trial,  however,  appellee  introduced  six  new 
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witnesBes  none  of  whom  had  testified  on  the  former  occa- 
sion. One  of  these  witnesses  testified  that  Landis  had  ap- 
plied to  him  for  insurance  on  the  goods  about  April  1, 
1901,  stating  that  the  trade  with  Wolf  had  fallen  through 
and  he  owned  them,  but  that  witness  declined  the  insurance 
for  the  reason  that  the  goods  were  in  litigation.  Five 
others  testified  to  conversations  with  Landis  in  the  month 
of  April,  before  the  suit  was  brought  in  which  he  said 
that  he  had  bought  or  gotten  the  store  back^  and  was  going 
to  close  it  out  and  move  back  to  Indiana ;  and  two  of  them 
also  swore  to  having  purchased  goods  of  him,  sales  not  ap- 
pearing on  a  book  in  which  Landis  claimed  to  have  kept 
a  record  of  his  sales. 

The  new  evidence  introduced  by  appellee  upon  the  sec- 
ond trial  does  not  appear  to  us  to  have  made  any  substantial 
change  in  the  condition  of  that  phase  of  the  case,  which 
relates  to  the  right  of  appellee  to  maintain  a  suit  in  as- 
sumpsit for  the  value  of  tiie  entire  stock  of  goods,  and 
there  is  therefore  nothing  to  warrant  us  in  making  a  dif- 
ferent ruling  from  that  made  when  the  case  was  here 
before. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  T.  Mftlott,  Beceiver,  etc.,  ▼•  Mallndft  Woods. 

1.  BvTOENCE — wJien  admission  of,  will  not  reverse.  Notwithstand- 
ing evidence  may  have  been  improperly  admitted,  yet  where  it  tended 
to  prove  a  fact  uncontroverted  at  the  trial,  it  will  not  reverse. 

2.  Verdict — when  not  disturbed.  Where  the  evidence  is  conflict 
ing,  a  verdict  will  not  be  disturbed  except  in  a  plain  case,  especially 
where  two  juries  have  passed  upon  the  case  and  both  have  found 
the  same  way. 

Action  of  trespass  on  the  case.  Error  to  the  Circuit  Court  of 
Effingham  County;  the  Hon.  Tbuiian  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Affirmed.  Opinion 
filed  March  17, 1905. 
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Wood  Bros.  &  Eickelmakn^  for  plaintiff  in  error; 
Thomas  J.  Golden^  of  counseL 

B.  C.  Habbah  and  8.  F.  Oilmobe,  for  defendant  in 
«rror. 

Mb.  Pbesidinq  Justiob  Higbes  delivered  the  opinion  of 
tlie  court 

Defendant  in  error  claims  that  on  Sunday,  September 
23,  1900,  she  bought  two  excursion  tickets  of  the  agent  of 
plaintiff  in  error  at  Effingham,  one  for  herself  and  one  for 
her  fourteen  year  old  daughter^  good  from  Effingham  to 
Altamont  and  return;  that  the  agent  told  her  the  tickets 
would  be  good  during  the  State  Fair  at  Springfield;  that 
the  tickets  were  purchased  about  3  o'clock  A.  M.  and  that 
she  did  not  examine  them;  that  she  and  her  daughter  went 
to  Altamont  on  the  tickets  and  on  their  return  the  follow- 
ing Saturday  the  conductor  of  plaintiff  in  error's  train  re- 
fused to  carry  them  upon  the  tickets,  which  appeared  to  be 
good  only  for  the  day  on  which  they  were  issued;  that  the 
conductor  demanded  fare  or  a  pledge  for  the  same;  that 
she  had  no  money  and  was  compelled  by  the  conductor  to 
leave  the  train  at  a  small  station  some  distance  from  her 
home;  that  she  walked  on  the  track  some  three  and  a  half 
miles,  carrying  her  baby,  four  months  old,  to  a  place  called 
Funkhauser,  where  she  had  relatives;  that  the  day  was 
warm  and  she  became  exhausted;  that  by  reason  of  her 
walk  she  became  sick  and  suffered  great  bodily  pain. 

She  brought  suit  against  plaintiff  in  error  and  recovered 
a  judgment  for  $200.  Plaintiff  in  error  brought  the  case 
to  this  court  where  the  judgment  was  reversed,  and  the 
cause  was  remanded  on  account  of  two  errors  in  the  in- 
■structions  given  for  the  defendant  in  error  and  informality 
in  the  judgment..     Malott  vs.  Woods,  109  HI.  App!  512. 

The  case  was  again  tried  in  the  Circuit  Court  upon  the 
flame  pleadings  and,  as  appears  from  the  record,  substan- 
tially the  same  evidence,  the  result  being  a  judgment  in 
-favor  of  defendant  in  error  for  $250.  Plaintiff  in  error 
iigain  brings  the  case  to  this  court,  claiming  that  the  ver- 
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diet  was  not  sustained  by,  the  evidence;  that  the  damages 
were  excessive;  and  that  the  court  erred  in  giving  instruc- 
tions  for  defendant  in  error  and  admitting  certain  evidence 
offered  by  defendant  in  error: 

The  principal  question  in  controversy  was  whether  or 
not  the  agent  of  plaintiff  in  error  made  a  mistake  in  issu- 
ing the  tickets  purchased  by  Mrs.  Woods.  There  was  evi*- 
dence  tending  to  show  that  the  agent  made  such  a  mistake 
and  also  that  defendant  in  error  was  compelled  to  leave  the 
train  and  suffered  injuries  in  consequence  thereof.  Two 
juries  have  found  these  facts  in  favor  of  defendant  in  error 
and  no  satisfactory  reason  appears  from  the  record  why  their 
verdict  in  this  case  should  be  disturbed. 

It  is  a  plain  case  for  nominal  damages  at  least  and  we 
cannot  say  that  the  damages  awarded  are  not  warranted  by 
the  evidence. 

The  instructions  presented  by  defendant  in  error  avoided 
the  errors  complained  of  on  the  former  trial  and  were  free 
from  objectionable  features.  Plaintiff  in  error  complains 
that  the  court  permitted  his  station  agent  at  Dexter  and 
his  telegraph  operator  at  Effingham,  to  testify  that  the  con- 
ductor told  them  he  had  put  a  lady  off  -at  Dexter  because 
the  time  limit  on  her  ticket  had  expired.  Even  if  this 
evidence  could  be  said  to  have  been  improperly  admitted, 
yet  it  could  not  have  injured  plaintiff  in  error  for  the 
reason  that  it  was  uncontroverted  that  the  conductor  re- 
quired Mrs.  Woods  to  leave  the  train  and  the  reason  that 
he  did  so  was  because  the  time  for  which  her  ticket  pur- 
ported to  be  good  had  expired. 

The  judgment  of  the  court  below  will  be  affirmed. 
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The  Continental  Casualty  Company  t.  Belle  M.  Johnson, 
guardian,  etc.,  et  aL 

1.  IiTSuitANCE  FOUCT — whcti  joitit  cction  may  he  l^rought  on. 
Where  an  Insurance  policy  provides  that  in  case  of  the  death  of  the 
insured  the  company  will  pay  to  the  children  of  the  assured  named 
therein,  not  that  it  will  pay  to  each  of  them  an  aliquot  part  thereof, 
a  joint  cause  of  action  thereon  may  be  brought,  either  by  such 
children  or  by  their  personal  representatives. 

2.  INSCBANCE  POLICY — death  of  insured  held  not  to  have  occurred 
in  auch  manner  as  to  defeat  liaHlity.  Held,  from  the  facts  of  this 
case,  that  the  court  was  not  Justified  in  disturbing  a  verdict  which 
found  that  the  assured  did  not  lose  his  life  by  reason  of  unnecessary 
exposure  to  danger  (a  risk  not  covered  by  the  policy). 

3.  INSTTBANCB  POLICY — u)h€n  docs  not  lapse.  Where  the  insured 
repeatedly  attempted  to  pay  his  premium  but  the  agent  "firmly  be- 
lieved" that  the  same  was  not  due,  the  fact  that  it  was  not  paid 
Is  deemed  the  fault  of  the  agent  and  a  lapse  will  not  be  held  to 
have  occurred  notwithstanding  the  premium  was  actually  due. 

4.  Agent — when  represents  company.  An  agent  clothed  with  the 
power  of  soliciting  insurance,  delivering  policies  and  collecting 
premiums,  is  the  agent  of  the  insurance  company  and  not  the  agent 
of  the  Insured.  Such  an  agent  is  a  general  agent  and  as  such  has 
power  to  waive  forfeitures  and  conditions  in  the  policy,  notwith- 
standing the  provision  therein  that  no  agent  has  such  power. 

Action  of  assumpsit.  Appeal  from  the  Circuit  €k)urt  of  Marion 
County;  the  Hon.  Samusl  L».  D wight,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1906. 

Manton  Mavekick  and  L.  M.  Yagy,  for  appellant 

W.  F.  BuNDY  and  Frank  F.  Noleman,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  was  a  suit  on  an  accident  insurance  policy  issued 
hy  appellant  to  Charles  W.  Johnson,  August  16,  1902,  by 
which  appellant  undertook  to  pay  $2,500  to  the  children 
of  the  insured  named  in  the  policy,  in  case  of  his  death, 
resulting  from  personal  bodily  injuries,  through  external, 
violent  and  purely  accidental  causes,  provided  such  injuries 
should  solely  and  independently  of  all  other  causes,  neces- 
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sarily  result  in  his  death  within  ninety  days  from  the  date 
of  said  accident.  The  policy  also  provided  for  an  addi- 
tion of  five  per  cent  for  each  year  it  should  run.  The  in- 
sured came  to  his  death  on  the  night  of  August  22-23,  1903, 
shortly  after  midnight,  when  he  was  struck  by  an  engine 
;pulling  a  passenger  train  on  the  Illinois  Central  Railroad 
on  a  street  crossing  in  the  city  of  Centralia.  After  his 
death  the  company  refused  to  pay  the  insurance  and  this 
suit  was  brought  upon  the  policy,  resulting  in  a  verdict  and 
judgment  against  appellant  for  $2,626,  the  full  value  of 
the  policy. 

Three  defenses  to  the  suit  were  relied  upon  by  appellant 
in  the  court  below  and  are  insisted  upon  here.  They  are 
(1)  that  the  plaintiffs  below  could  not  properly  join  in 
one  suit  to  recover  the  amount  due  on  the  policy,  as  their 
legal  interests  were  separate;  (2)  that  the  insured  lost  his 
life  by  reason  of  voluntary  exposure  to  unnecessary  danger 
or  to  obvious  risk  of  injury  by  reason  of  which,  by  the 
terms  of  the  policy,  the  amount  recoverable  is  only  one- 
tenth  the  amount  otherwise  payable;  (3)  that  the  policy 
8ued  on  in  the  case  had  lapsed  prior  to  the  death  of  the 
insured  because  of  the  non-payment  of  a  premium  which 
fell  due  before  that  time.  We  will  consider  these  defenses 
in  the  order  in  which  they  are  named.  The  policy  provided 
that  in  case  of  the  death  of  the  insured,  under  certain  con- 
ditions named,  the  amount  of  the  policy  should  be  paid  to 
**S.  H.,  L.  H.,  E.  M.  and  R.  Johnson,  his  children,  equally 
if  surviving,  otherwise  to  the  legal  representatives  of  the 
insured.'*  The  children  named  were  shown  by  the  proofs 
to  have  survived  their  father  After  his  death  Ethel  M., 
named  in  the  policy  as  "E.  M.,'*  died  and  her  moAer  Belle 
If.  Johnson  was  appointed  administratrix  of  her  estate. 
This  suit  is  brought  by  the  guardians  of  the  three  living 
children  named  in  the  policy  who  are  minors,  and  the  ad- 
ministratrix of  the  deceased  child.  The  legal  effect  is  the 
«ame  as  though  the  children  were  all  living,  all  adults  and 
the  suit  was  broujE^t  in  their  names.  The  contract  made 
ly  appellant  with  the  insured,  was  that  in  case  it  be- 
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<sajae  liable  to  pay  the  policy  it  would  pay  the  amount  of 
its  liability  to  the  children  named  therein^  not  that  it  would 
pay  each  one  of  them  an  aliquot  part  thereof.  At  the  death 
of  Mr.  Johnson,  therefore,  the  right  of  action,  if  any,  ac- 
•crued  to  the  four  children  jointly  and  it  was  not  necessary 
that  each  should  sue  for  his  or  her  own  interest  in  the  fund. 
By  the  terms  of  the  policy  it  was  provided  that  if  the  in- 
sured  should  lose  his  life  by  reason  of  unnecessary  exposure 
to  danger  or  to  obvious  risk  of  injury,  then  the  liability  of 
the  company  should  be  one-tenth  the  amount  which  would 
otherwise  be  payable  under  the  policy,  and  it  is  claimed  by 
appellant  that  the  evidence  showed  that  deceased  unneces- 
sarily exposed  himself  to  danger  and  to  obvious  risk  of  in- 
jury at  the  time  he  was  killed.  The  proof  showed  that  on 
the  night  of  August  22,  deceased  Johnson  and  one  Max- 
field  hired  a  horse  and  buggy  from  a  livery  stable  in  Cen- 
tralia  and  drove  to  a  village  some  ten  miles  distant  to  at- 
tend a  Modem  Woodmen's  picnic ;  that  Johnson  was  a  man 
of  temperate  habits  and  no  intoxicants  were  sold  at  the 
picnic;  that  on  their  return  and  while  apparently  attempt- 
ing to  drive  across  the  tracks  of  the  Illinois  Central  Rail- 
Toad  at  a  street  crossing,  just  within  the  city  limits  of  Cen- 
tralia,  ihey  were  struck  by  a  train  running  at  from  40  to 
60  miles  an  hour,  and  both  men  were  killed.  The  train 
was  a  passenger  train  and  was  running  as  the  second  section 
of  a  regular  passenger  train  due  in  Centralia  at  12 :25  A,  M. 
The  first  section  was  about  five  minutes  ahead  of  the 
flecond.  The  engine  was  equipped  with  a  headlight,  which 
was  burning  and  a  bell  which  was  ringing  at  the  time. 
There  wei»  no  witnesses  to  the  accident  except  the  engineer 
and  the  fireman.  The  engineer  testified  on  the  trial  that  the 
first  he  saw  of  the  horse  and  buggy  or  occupants,  was  when 
the  horse  leaped  across  the  track  in  front  of  the  engine. 
The  question  as  to  whether  deceased  exposed  himself  un- 
necessarily to  danger  or  to  obvious  risk  of  injury  was  sub- 
mitted to  the  jury  by  an  instruction  given  for  appellant 
and  we  find  nothing  in  the  proof  to  warrant  us  in  disturb- 
ing their  verdict  on  that  subject  in  favor  of  appellees. 
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We  will  next  consider  the  last  defense  relied  upon  by 
appellant^  namely^  that  the  policy  sued  on  had  lapsed  be- 
cause of  the  non-payment  of  a  premium  due  before  the 
death  of  the  insured.  The  premiums  on  the  policy  were  pay- 
able in  four  instalments  of  $3.13  each,  the  first  due  on 
August  20,  1902,  and  the  others  quarterly  thereafter.  At 
the  expiration  of  the  first  year,  appellant  issued  the  insured 
a  renewal  certificate,  extending  the  policy  for  one  year 
from  August  16,  1903.  The  first  quarter's  premium  on 
the  second  year  fell  due  August  20,  four  days  later.  The 
agent  for  appellant  at  Centralia,  was  J.  R.  Sevems,  who 
solicited  business,  delivered  policies,  collected  premiums, 
gave  receipts  therefor  and  remitted  the  same  to  appellant. 
It  was  his  custom,  as  he  testified,  not  to  send  in  to  the  com- 
pany, premiums  collected  after  the  15th  of  the  month  until 
about  the  5th  of  the  following  month.  The  renewal  certifi- 
cate provided  that  the  policy  should  remain  in  force  for 
twelve  months  longer  provided  the  full  premium  for  the 
same  should  be  paid  when  due  in  the  same  manner  as  stip- 
ulated in  the  original  application  and  that  it  should  be 
subject  to  all  the  agreements,  conditions  and  provisions  of 
the  policy  and  of  the  application  therefor.  The  agent 
Sevems  testified  when  called  as  a  witness  for  appellant, 
that  about  the  time  he  delivered  the  renewal  certificate 
to  Johnson^  the  latter  offered  to  pay  the  premium  for  the 
ensuing  year,  but  that  he,  Sevems,  refused  to  take  it  say- 
ing that  he  did  not  want  to  carry  the  money  with  him,  did 
not  want  it  on  his  hands  until  he  had  to  send  it  off,  that 
he  would  see  Johnson  later  about  it;  that  Johnson  said, 
"Keep  track  of  it  and  don't  let  that  policy  lapse;*'  that  on 
the  morning  of  August  20  (which  was  the  day  the  premium 
was  due)  witness  passed  the  store  where  Johnson  was  en- 
gaged as  a  clerk,  and  Johnson  said  to  him,  "Come  in  and 
I  will  pay  you  that  premium,  that  insurance ;"  that  witness 
said,  "Charlie,  wait  until  I  come  back  for  I  haven't  got 
time ;  I  will  miss  my  train  if  I  do ;"  that  witness  proceeded 
to  the  train  and  Johnson  called  to  him  "Come  in  tonight 
then;"  that  the  train  was  late  on  his  return  trip  and  that 
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when  he  got  home  all  the  stores  were  closed  and  Mr.  John- 
son had  gone  home  and  he  did  not  see  him;  that  witness 
went  to  Johnson's  place  of  business  on  Friday  but  did  not 
lind  him  there ;  that  on  Saturday,  August  22,  witness  on 
his  way  home  to  supper  was  overtaken  by  Johnson  who 
said  to  him  *'You  come  in  after  supper  I  want  to  pay  that 
premium;  I  do  not  want  it  to  lapse;  I  want  to  pay  it;" 
that  after  supper  he  went  to  find  Johnson  but  that  the 
latter  and  Maxfield  had  then  gone  to  the  picnic,  in  re- 
turning from  which  Johnson  was  killed.  Witness  also  tes- 
tified that  he  was  under  the  impression  and  so  told  John- 
son that  the  premium  was  not  due  until  September  6.  He 
afterwards  testified  that  he  was  not  certain  he  told  John- 
son it  came  due  on  the  6th.  Mr.  Ditzler  who  had  an 
office  with  Sevems,  testified  that  on  August  19  Johnson 
came  to  see  Mr.  Sevems,  saying  he  wanted  to  pay  his  in- 
surance premium  but  that  Mr.  Sevems  was  not  then  in  the 
office.  Another  witness  testified  that  about  the  8th  or  10th 
of  August  he  was  in  Johnson's  place  of  business;  that 
Sevems  came  in  and  Johnson  spoke  to  him  about  paying  his 
quarter  on  that  insurance,  but  that  Sevems  put  him  off  and 
went  out  Still  another  witness  testified  that  on  Saturday, 
August  22,  he  went  to  the  store  where  Johnson  was  clerking 
and  paid  him  his  Woodmen's  dues ;  that  while  he  was  there 
he  saw  Sevems  standing  near  the  stove;  that  Sevems 
started  out  and  Johnson  called  him  and  told  him  he  would 
like  to  straighten  up  his  dues  on  his  policy;  that  Severns 
said  "I  will  be  in  after  while  in  the  after  part  of  the  day ;" 
that  Sevems  told  Johnson  he  had  some  other  claims  to 
collect  and  that  he  would  send  them  all  off  together.  It  thus 
appears  that  Johnson  attempted  to  pay  his  premium  to  the 
agent  about  the  time  the  renewal  certificate  was  delivered 
to  him,  also  on  the  day  the  premium  was  due,  a  day  or 
two  after  in  became  due  and  at  other  times,  but  that  the 
agent  refused  on  each  occasion  to  receive  it;  that  the  agent 
thought  the  premium  was  not  due  until  September  6  and  as 
said  by  him  on  one  or  more  occasions,  he  did  not  wish  to 
be  bothered  with  the  money  until  he  had  to  send  it  off. 
7 
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What  more  could  Johnson  be  expected  to  do  than  he  did 
do?  To  have  required  anything  more  of  him  would  have 
been  unreasonable  in  the  extreme.  Johnson's  failure  to  pay 
the  premium  due  on  August  20  was  the  result  of  no  fault 
of  his  but  was  wholly  and  solely  the  fault  of  appellant's 
agent  Severns.  As  showing  the  firmness  with  which  he  be- 
lieved the  premium  was  not  due  until  September  6,  Sev- 
erns testified  that  after  the  death  of  Johnson  he  told 
several  parties  that  the  insurance  was  all  straightened  and 
that  Johnson  had  always  paid  his  premiums  on  time;  that 
he  went  to  his  book  and  notified  the  company  of  Johnson's 
death  and  that  he  knew  no  better  for  two'  or  three  days 
later  when  he  examined  his  book  again  and  found  he  had 
made  a  mistake  in  the  day.  On  August  81,  1903,  after 
the  death  of  Johnson,  attorneys  for  appellees  paid  Severns 
the  amount  of  the  premium  due  and  he  received  it,  saying 
that  he  would  send  it  to  appellant  and  write  a  letter  ex- 
plaining the  matter  and  that  "if  the  company  received  it 
and  accepted  it  all  right  they  would  make  it  good."  Ap- 
pellant, however,  refused  to  accept  the  premium  and  the 
draft  for  the  same  after  being  sent  back  and  forth  several 
times,  was  finally  held  by  appellant  subject  to  the  order  of 
attorneys  for  appellees.  That  payment  of  the  premium 
when  due  was  waived  and  refused  by  appellant's  agent  is  un- 
questioned, but  appellant  claims  that  its  agent  had  no  au- 
thority to  extend  the  time  of  payment  and  that  the  policy  be- 
came void  when  Johnson  failed  to  pay  the  premium  on 
the  day  it  became  due.  Appellant's  position  apparently 
is  that  although  it  gave  the  agent  power  to  solicit  insur- 
ance, deliver  policies,  collect  premiums  and  forward  the 
same  to  the  company,  yet  the  insured  is  responsible  for  all 
mistakes  made  by  the  agent  and  in  case  the  agent  refuses 
the  premium  on  the  day  it  is  due  and  postpones  the  time 
of  payment  for  his  own  convenience,  the  insured  or  his 
beneficiaries  must  bear  the  loss  if  any  occurs.  The  posi- 
tion taken  by  appellant  is  not  sustained  by  the  law. 

An  agent  clothed  with  the  power  of  soliciting  insurance, 
delivering  policies   and   collecting  premiums   is  the   agent 
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of  the  insurance  company  and  not  the  agent  of  the  insured. 
Such  an  agent  is  a  general  agent  and  as  such  has  power 
to  waive  forfeitures  and  conditions  in  the  policy  notwith- 
standing the  provision  therein  that  no  agent  has  such 
power.  John  Hancock  Mut  Life  Ins.  Co.  v.  Schlink,  176 
111.  284;  Metropolitan  Life  Ins.  Co.  v.  Sullivan,  112  111. 
App.  500. 

Upon  an  examination  of  the  instructions  given  and  re- 
fused and  the  rulings  of  the  court  in  regard  to  the  evidence, 
we  find  no  errors  of  sufficient  materiality  to  warrant  a  rever- 
sal of  this  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

Afp/rmed. 


Wabash  Ballroad  Company  v.  F.  A.  Papln,  for  use,  etc. 

1.  Separate  instbuhents — when  construed  as  one.  Where  two 
instnunents  are  given  at  the  same  time  and  refer  to  the  same  trans, 
action,  they  will  be  construed  as  one. 

2.  Power  of  attorney — eistent  of  authority  to  fill  blanks  in  as- 
giffnment  of  salary.  Held,  that  the  particular  Instruments  set  out 
in  this  opinion  did  not  authorise  the  filling  of  blanks  in  an  assign* 
ment  of  salary  for  a  i^riod  other  than  the  specific  month  therein, 
mentioned. 

3.  Wages — when  assignee  of,  cannot  recover.  An  assignee  of 
wages  cannot  recover  the  amount  thereof  from  the  alleged  employer 
without  establishing  the  fact  that  the  assignor  was  in  the  employ 
of  such  alleged  employer  and  that  the  wages  were  actually  due  and 
unpaid. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  St  Clair 
County;  the  Hon.  Robert  D.  W.  Holder,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term»  1904.  Reversed  with  finding  of  facts. 
Opinion  filed  March  17,  1905. 

C.  N.    Teavous^   for    appellant;   E.    C.    Ebameb^    of 
oounseL 

D.  E.  Seefb^  for  appellee. 

Mb.  FitEsiDiNO  JusTiCB  Ei0BEB  delivered  th3  opinion 
of  the  oonrt 


100  ♦    Appellate  Courts  of  Illinois. 

Vol.  119.]  Wabash  Railroad  Co.  v.  Papin. 

This  was  a  suit  in  assumpsit  against  appellant  to  recover 
certain  wages  claimed  to  be  due  F.  A.  Papin  from  appel- 
lant and  alleged  to  have  been  assigned  by  Papin  to  John 
J.  Nelson.  There  was  a  trial  by  jury,  a  verdict  for  $73 
and  a  judgment  for  that  amount 

On  the  trial  appellee  introduced  in  evidence,  the  fol- 
lowing instrument   which   was   marked   Exhibit  A: 

"St   Louis,   Mo.,   January   2,    1902. 

Whereas,  I  did  on  tlie  date  above  mentioned  and  con- 
temporaneous herewith,  and  for  cash  in  hand  paid  by  the 
Cooley  Credit  Company  to  myself,  assign,  sell  and  set  over 
to  said  Cooley  Credit  Company  all  my  claim,  title  and 
demand  in  and  to  certain  salary  and  wages  due  and  to 
become  due  and  payable  to  me,  which  salary  and  wages  I 
promise  and  warrant  shall  amount  to  the  sum  of  $73  for 
services  rendered  and  under  contract  for,  in  the  employ- 
ment of  Wabash  R.  R.  Co.,  and  payable,  according  to  cus- 
tom heretofore,  on  the  first  day  of  February,  1902.  Now, 
further,  in  consideration  of  the  said  Cooley  Credit  Com- 
pany having  purchased  the  salary  mentioned  from  me,  I 
agree  (without  further  charges)  to  collect  said  salary,  when 
due,  from  my  said  employer  as  the  agent  of  said  Cooley 
Credit  Company  for  its  sole  use  and  benefit  and  no  other, 
hereby  releasing  all  right,  claim  and  title  thereto  as  owner 
thereof.  I  further  promise  to  deliver  the  whole  amount  of 
said  salary  over  to  said  Cooley  Credit  Company  immediately 
upon  collecting  same,  waiving  all  demands  therefor. 

It  is  understood,  however,  that  the  contract  to  collect 
said  salary  does  not  divest  said  Cooley  Credit  Company 
of  the  right  to  fill  out,  date  and  file  the  written  assignment 
(herewith  executed)  with  my  employer,  before  or  after  my 
salary  becomes  due,  and  collect  the  same  thereby  for  them- 
selves, should  they  for  any  reason  see  fit  so  to  do. 

Cooley  Credit  Company  agrees  to  all  the  provisions  con- 
tained in  the  above. 

Witness  our  hands  and  seals  this  day  and  year  first 
above. 

(Seal.)  F.  A.  Papin." 
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Also  the  following  instrument  in  writing  marked  Ex- 
hibit B: 

190.. 

''I,  F.  A.  Papin  of  St.  Louis,  street,  now  under  contract 
of  continuous  employment  with  MV abash  By,  Co.,  SiS- cleric, 
for  the  salary  of  85  dollars  per  month  payable  on  or  about 
the  1st  of  each  month. — For  value  received,  I  do  hereby 
assign,  sell  and  transfer  to  the  Oooley  Credit  Company, 
all  of  my  said  claim,"  demand  and  title,  which  I  now 
have  or  may  hereafter  acquire  against  the  said  Wabash 
By.  Co.  for  salary,  under  said  contract  for  employment 
for  tbe  month  ending  March  31  ^  190 J^.  To  have  and  to 
hold  the  same  unto  said  Cooley  Credit  Company,  its  heirs 
and  assigns  forever.  I  further  hereby  guarantee  that  I 
shall  earn  the  salary  hereby  sold,  and  that  I  will  warrant 
and  defend  the  title  to  said  salary  unto  said  Cooley  Credit 
Company,  its  heirs  and  assigns,  against  any  and  all  prior 
and  subsequent  claims  of  all  persons  against  same.  I  fur- 
ther agree  and  promise  as  a  part  of  this  contract,  that  if  I 

shall   fail  to  earn   the   salary   of    dollars   that  this 

assignment  and  order  for  warrant  and  check  shall  continue 
in  full  force  until  said  amount  of  said  $73.00  salary  has 
been   earned. 

Witness  my  hand  the  day  and  year  first  above  set  out 

F.  A.  Papin." 

The  portions  of  Exhibit  B.  not  in  italics  appear  in  the 
original  print  The  portions  in  italics  were  written  in  and 
with  the  exception  of  the  signature  of  F.  A.  Papin  at  the 
bottom,  were  inserted  by  Nelson  on  the  day  of  the  trial. 
Appellee  also  introduced  in  evidence  a  notice  to  appellant 
purporting  to  be  signed  by  an  attorney  for  the  North  Am- 
erican Credit  Company,  stating  that  Papin  had  assigned 
his  salary  to  said  last  named  company  for  the  months  of 
February  and  March,  1904,  and  directing  appellant  to  hold 
such  moneys  as  might  be  due  Papin  for  services  during 
said  months  from  him,  and  pay  the  same  over  to  said 
Credit  Company.  This  notice  was  dated  and  served  Feb- 
ruary 25,  1904. 
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ITelson  testified  that  Exhibits  A  and  B  were  both  exe- 
cuted on  the  same  day,  January  2,  1902;  that  he  at  one 
time  did  business  under  the  name  of  the  Cooley  Credit 
Company;  that  a  man  named  Cooley  had  some  interest  in 
the  earnings  of  the  company,  if  there  were  any,  but  that 
witness  really  owned  the  business  and  conducted  it  under 
Cooley's  name;  that  afterwards  he  changed  the  name  under 
which  he  did  business,  to  that  of  the  North  American 
Credit  Company;  that  Fapin  did  some  business  with  him 
during  the  existence  of  the  Cooley  Credit  Company;  that 
he.  Nelson,  was  doing  business  under  the  name  of  the 
North  American  Credit  Company  at  the  time  Exhibits  A 
and  B  were  executed  but  that  he  used  the  stationery  of 
the  Cooley  Credit  Company;  that  he  had  bought  Papin's 
salary  on  previous  months  and  the  same  had  been  delivered 
to  him;  that  he  did  not  remember  how' much  cash  he  paid 
Papin  on  the  day  said  exhibits  were  executed  but  thinks  it 
was  $73  and  that  it  may  have  been  $73  less  five  per  cent, 
as  in  some  instances  he  made  a  discount  of  five  per  cent. 

Papin  testified  that  on  the  day  in  question  he  handed 
Nelson  $78  in  money  and  that  Nelson  returned  the  same  to 
him  less  five  per  cent.  Appellant  offered  to  prove  by 
Papin  that  he  commenced  doing  business  with  Nelson  in 
1900,  when  he  borrowed  $70;  that  for  28  months  prior  to 
the  day  said  exhibits  were  executed,  he  had  taken  his  salary 
to  Nelson  and  gone  through  the  form  of  paying  the  debt^ 
but  that  Nelson  immediately  delivered  the  money  back  to 
him,  after  retaining  five  per  cent  for  his  commissions,  and 
that  the  same  transaction  was  gone  through  on  the  day  in 
question.  This  evidence,  however,  was  excluded  by  the 
court. 

On  the  trial  appellee  was  permitted  to  erase  the  words 
^'Cooley  Credit  Company"  where  they  appear  in  said  ex- 
hibits and  write  in  place  of  the  same,  the  name  of  John  J. 
Nelson.  At  the  close  of  plaintiff's  evidence  and  again  at 
the  close  of  all  the  evidence,  defendant  below  presented  its 
motion  in  writing,  asking  the  court  to  exclude  the  evidence 
from  the  jury  and  direct  a  verdict  in  favor  of  the  defendant. 
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We  are  of  opinioiL  that  the  two  exhibits  having  been 
given  at  the  same  time  and  referring  to  the  same  transac- 
tion^  must  be  construed  together.  Direct  authority  is  given 
the  Cooley  Credit  Company  by  Exhibit  A  to  fill  out  the 
blanks  in.  Exhibit  B,  and  the  former  is  to  that  extent  a 
power  of  attorney,  but  said  power  of  attorney  to  fill  blanks 
evidently  refers  only  to  the  salary  to  become  due  February 
1,  1902^  and  should  not  be  extended  so  as  to  cover  the 
salary  falling  due  upon  other  months  thereafter. 

A  different  question  might  arise  if  the  assignment,  Ex- 
hibit B,  had  been  alone  delivered  to  the  Cooley  Credit  Com- 
pany, but  it  was  accompanied  by  Exhibit  A  which  in  effect 
limited  the  right  to  fill  out,  date  and  file  the  written  assign- 
ment, Exhibit  B,  to  the  salary  mentioned  in  Exhibit  A, 
which  was  the  salary  to  become  due  on  the  first  day  of 
February,  1902.  Exhibit  A  contained  a  statement  that  the 
Cooley  Credit  Company  agreed  to  all  the  provisions  con- 
tained therein,  and  having  been  accepted  by  said  Nelson 
and  relied  upon  by  him,  as  a  part  of  his  authority,  to 
collect  Papin's  salary  from  appellant,  he  is  bound  by  the 
terms  thereof  and  he  could  not  legally  fill  out  the  assign- 
ment to  appellee  of  a  month's  salary  falling  due  more  than, 
two  years  after  the  one  referred  to  in  the  power  of  at- 
torney.    , 

There  is  another  reason  why  appellee  was  not  entitled  to 
recover  in  this  case.  It  was  of  vital  importance  for  iiim 
to  show  that  Papin  had  been  in  the  employ  of  appellant 
during  the  month  of  March,  1904,  and  that  he  had  not 
been  paid  his  salary  for  his  services  prior  to  the  time  notice 
of  the  claimed  assignment  was  served  upon  it.  'The  only 
evidence  upon  that  subject  was  the  testimony  of  Nelson, 
who  swore  that  at  the  time  of  the  trial,  he  believed  Papin 
was  working  for  the  same  company,  but  could  not  say 
whether  he  was  or  not;  that  witness  had  not  seen  him  at 
the  office  and  had  not  been  there  to  see  or  make  any  inquiry, 
He  was  then  asked  the  question,  **Where  has  he  been  work- 
ing all  the  time  so  far  as  your  information  goes,'*  and  an- 
sweredy  ^^e  has  been  working  for  the  Wabash  Bailway 
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Company."  This  question  was  objected  to  by  appellant, 
and  the  objection  overruled  The  evidence  did  not  show 
that  the  witness  had  any  information  upon  the  subject,  and 
his  answer  could  not  have  been  anything  more  than  an 
opinion.  So  far  as  his  testimony  is  concerned,  Papin  may 
in  fact  have  not  been  in  the  service  of  appellant  during 
the  month  in  question.  Even  if  he  were  in  such  service 
there  is  no  proof  that  appellant  was  indebted  to  him  in  any 
amount  at  the  time  the  notice  of  the  assignment  was  served 
upon  it  or  subsequently  thereto. 

The  judgment  of  the  court  below  will  be  reversed. 

Finding  of  ultimate  facts,  to  be  incorporated  in  the  judg- 
ment of  the  court: 

We  find  the  proof  failed  to  show  that  Papin  was  in  the 
employ  of  appellant  during  the  month  of  March,  1904,  or 
that  appellant  was  indebted  to  him  in  any  amount,  at  the 
time  said  claimed  notice  of  assignment  to  the  North  Amer- 
ican Credit  Company,  as  the  successor  to  the  Cooley  Credit 
Company,  was  served  upon  it,  or  subsequently  thereto. 

Reversed  with  finding  of  facts. 


Wabash  Railroad  Company  t.  Fred  S.  Meyer,  for  use,  etc. 

1.  Discharge  in  bankruptcy — when  action  not  defeated  by.  A 
discharge  in  bankruptcy  will  not  defeat  the  right  of  the  assignee  of 
th^  wages  of  the  bankrupt  to  recover  the  same  where  earned  and 
assigned  before  the  discharge. 

2.  Assignment — when  improperly  admitted.  The  admission  of 
an  assignment  is  improper  where  it  appears  that  it  had  ,been  exe- 
cuted in  blank  and  that  there  was  a  written  power  of  attorney,  not 
produced,  supposed  to  authorise  the  filling  of  such  blanks. 

3.  Contract — when  evidence  as  to,  improper.  Parol  evidence  as 
to  the  terms  of  a  contract  is  improper  where  it  appears  that  such 
contract  was  represented  by  a  writing. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Robert  D.  W.  Holder,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  19041  Reversed  and  remanded. 
Opinion  filed  March  17,  1905. 
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C.  N.  Teavous,  for  appellant;  E.  C.  Kramer^  of 
counsel. 

D.  E.  EIeefe,  for  appellee. 

Me.  Presiding  Justice  Hi«bee  delivered  the  opinion 
of  the  court 

This  was  a  suit  based  upon  an » assignment  of  salary 
claimed  to  have  been  made  by  Fred  S.  Meyer  of  St.  Louis, 
Missouri,  to  the  Cooley  Credit  Company  of  the  same  place. 
The  assignment  was  in  writing  and  was  dated  May  29, 
1903.  The  writing  recited  that  said  Meyer  was  under  cou- 
tinous  contract  of  employment  with  the  Wabash  Railroad 
Company  as  clerk  for  the  salary  of  $80  per  month,  pay- 
able on  or  about  the  first  of  each  month ;  that  for  value  re- 
ceived he  assigned,  sold  and  transferred  to  the  Cooley  Credit 
Company,  all  claim,  demand  and  title  which  he  then  had  or 
might  thereafter  acquire  against  said  Wabash  Bailroad 
Company,  under  his  said  contract  of  employment,  for  the 
month  ending  May  31,  1903;  that  he  guaranteed  he  would 
earn  the  salary  sold  and  would  warrant  and  defend  the 
title  to  the  same  to  the  Cooley  Credit  Company,  against 
all  claims  of  other  persons ;  •that  if  he  should  fail  to  earn 
the  salary  of  $80,  the  assignment  and  order  for  warrant 
and  check  should  continue  in  full  force,  until  the  amount 
of  $80  salary  should  have  been  earned.  Suit  was  brought 
in  the  name  of  Fred  S.  Meyer,  for  the  use  of  John  J.  Nel- 
son, doing  business  under  the  firm  name  and  style  of  North 
American  Credit  Company. 

In  the  court  below  there  was  a  judgment  in  favor  of 
plaintiff  for  $80,  to  reverse  which  the  defendant  below 
prosecutes  this  appeal. 

It  appeared  from  the  proofs  that  John  J.  Nelson  at  one 
time  did  business  under  the  name  of  the  Cooley  Credit 
Company  but  that  in  September,  1901,  he  changed  the 
name  to  that  of  the  North  American  Credit  Company,  con- 
tinuing however  for  some  time  to  use  the  stationery  of  the 
Cooley  Credit  Company;  that  Nelson  had  bought  the  salary 
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of  Meyer  a  mimber  of  times;  that  the  last  time  he  pur- 
chased such  salary  was  in  December^  1901;  that  at  said 
date  Meyer,  who  was  then  working  for  the  Wabash  Railroad 
Company  at  $80  a  month,  assigned  to  him  his  salary  for 
December,  1901 ;  that  at  the  same  time  Meyer  signed  two  or 
three  other  assignments  of  salary  in  blank  and  left  them 
with  Nelson.  The  so-called  blank  assignments  were  un- 
dated and  did  not  contain  the  name  of  the  assignor,  the 
name  of  the  Wabash  Eailroad  Company,  the  amount  of 
salary  per  month,  the  time  when  the  same  was  payable  or 
the  month  for  whicb  the  salary  was  assigned.  The  claimed 
assignment  for  which  this  suit  was  brought  was  on  one  of 
the  blank  forms  of  assignment  left  with  Nelson,  but  on 
May  29,  1903,  the  blanks  were  filled  in  the  form  so  that  it 
purported  to  be  dated  on  that  day  and  to  be  an  assignment 
of  Meyer's  salary  for  May,  1903.  It  further  appeared  that 
at  said  time  Meyer  was  still  working  for  appellant  and  his 
salary  was  $80  a  month.  On  the  same  date  Nelson  under 
the  name  of  the  North  American  Credit  Company,  sent  a 
copy  of  the  assignment  to  the  treasurer  of  the  Wabash  Rail- 
road Company  and  notified  him  that  said  Company  was  the 
owner  of  said  salary  for  the  month  of  May,  1903,  and  de- 
manded that  appellant  pay  tJie  same  to  no  other  person. 
It  does  not  appear  that  Nelson  ever  paid  Meyer  any  money 
after  the  transaction  mentioned  as  taking  place  in  Decem- 
ber, 1901,  when  the  papers  were  signed.  On  February  17^ 
1902,  Fred  S.  Meyer  filed  his  petition  in  bankruptcy  in. 
the  District  Court  of  the  United  States  for  the  Eastern 
Judicial  District  of  Missouri,  and  in  his  schedule  of  credi- 
tors named,  among  others,  the  North  American  Credit 
Company.  He  was  adjudged  a  bankrupt  an  February  18^ 
1902. 

Appellant  contends  that  as  no  salary  was  sold  by  Meyer 
subsequent  to  December,  1901,  the  effect  of  the  proceedings 
In  bankruptcy  was  to  satisfy  the  debt;  that  thereafter  pro- 
ceedings for  the  recovery  of  the  debt  was  barred,  and  ap- 
pellee could  not  then  fill  out  the  assignment  and  collect  the 
debt  by  suit    The  discharge  in  bankruptcy  was  not  offered. 
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in  evidence^  but  even  if  it  had  been,  we  do  not  think  the 
proceeding  in  bankruptcy  would  have  barred  Nelson  of  his 
right  to  avail  himself  of  the  claimed  assignment  to  the 
same  extent  that  he  could  have  done  had  there  been  no  such 
proceedings. 

In  Pease  v.  Eitchie,  132  HI.  638,  it  is  said,  "It  is^  no 
"doubt  true  that  appellant's  discharge  in  bankruptcy  operated 
as  a  bar  to  any  action  which  might  be  brought  to  recover 
any  debt  or  obligation  existing  at  the  time  he  was  declared 
a  bankrupt,  and  after  acquired  property  was  exempted  from 
heing  taken  in  satisfaction  of  any  sudi  debts.  But  if  any 
<;reditor  had  a  lien  or  an  equitable  claim  by  mortgage  or 
otherwise,  upon  any  property  of  the  bankrupt  such  right  or 
rights  would  remain  unaffected  by  the  proceedings  in  bank- 
ruptcy." 

In'^Mallin  v.  Wenham,  209  HI.  252,  it  was  held  that 
''^The  only  effect  of  a  discharge  in  bankruptcy  is  to  sus- 
pend the  right  of  action  for  a  debt  against  the  debtor  per- 
sonally. It  does  not  annul  the  original  debt  or  liability  of 
the  debtor."  In  that  case  appellee  assigned  his  wages  to 
he  earned  in  the  future  to  appellant  and  afterwards  filed 
his  petition  in  bankruptcy,  and  obtained  his  discharge.  Sub- 
sequently appellant  brought  suit  upon  the  assignment  and 
the  Supreme  Court  sustained  his  right  of  recovery  holding 
that  such  right  was  not  affected  by  the  proceedings  in  bank- 
ruptcy. 

Appellant  in  his  assignment  of  errors  stated,  among 
other*  things,  that  the  court  admitted  improper  evidence 
for  the  plaintiff,  over  the  defendant's  objections.  Upon  the 
trial  iN'elson  testified  that  he  had  the  assignments  above  re- 
ferred to  and  a  power  of  attorney  authorizing  him  to  fill  in 
any  of  them.  Counsel  for  appellant  objected  to  the  intro- 
<luction  of  the  assignment  upon  which  the  suit  was  brought 
in  evidence,  because  it  appeared  that  the  authority  to  fill 
in  the  blanks  was  contained  in  the  written  power  of  at- 
torney and  the  same  was  not  produced,  but  the  court  over- 
ruled the  objection  and  exception  was  taken.  Afterwards 
ITelson  in  answer  to  a  question  by  his  counsel,  said  the  as- 
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signments  were  signed  in  blank  and  were  talked  about  at 
the  time  Meyer  signed  them.  He  was  then  asked  the  fol- 
lowing question:  "At  the  time  they  were  signed  in  blank 
was  anything  said  between  you  and  Meyer  as  to  what  you 
should  do  about  this  ?"  The  court  overruled  appellanjt's 
objection  to  this  question,  and  Nelson  thereupon  answered 
that,  "The  assignments  were  given  in  blank  with  the  dis- 
tinct understanding  and  knowledge  that  they  were  to  be 
filled  in  for  any  future  salary." 

We  are  of  opinion  the  court  erred  in  its  rulings  upon  the 
admission  of  the  evidence  above  referred  to.  The  proofs 
show  that  there  was  a  written  power  of  attorney  given  by 
Meyer  to  Nelson,  containing  the  authority  to  fill  In  the 
blanks,  which  was  in  the  possession  of  Nelson  at  the  time  of 
the  triaL  As  the  power  to  fill  in  the  blanks  was  governed 
by  the  written  power  of  attorney,  it  was  improper  for  the 
court  to  admit  the  assignment,  filled  out  as  it  was,  without 
the  production  of  the  written  authority  to  fill  in  the  blanks, 
so  that  it  might  be  ascertained  whether  that  authority  had 
been  complied  with.  It  was  also  improper  to  admit  oral 
evidence  as  to  the  arrangement  between  the  two  parties  at 
the  time  the  assignment  was  signed  in  blank,  when  it  ap- 
peared the  same  was  governed  by  a  written  agreement  in 
existence,  and  which,  for  aught  that  appears  from  the  evi- 
dence, could  have  been  readily  produced  on  the  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Baltimore  &  Ohio  Sonfhwestem  Railroad  Compaiiy 
T.  Frank  W.  Ayers,  administrator,  etc. 

1.  Negligence — what  essential  to  recover  in  an  action  for  damages 
charging.  In  an  action  to  recover  in  such  a  case  it  is  essential  that 
the  plaintiff  establish  his  due  care  at  the  time  of  the  injury  com- 
plained of. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
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Appeal  from  the  Circuit  Conrt  of  Marion  County;  the  Hon.  Samuel 
L.  DwioHT,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1904.  Reversed  with  finding  of  facts.  Opinion  filed  March  17, 
1906. 

L.  M.  £a6Y  and  Kramer,  Kramer  &  Shaeffer,  for  ap- 
pellant; Edward  Barton,  of  counsel. 

J.  J.  ScHOOLFiBLD,  W.  F.  BuNDY  and  Frank  F.  Nolb- 
UAN,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  suit  was  brought  under  the  statute  by  appellee,  as 
administrator  of  the  estate  of  Samuel  W.  Ayers,  deceased, 
to  recover  damages  for  the  death  of  his  intestate,  claimed 
to  have  been  caused  by  the  n^ligence  of  the  appellant 

The  declaration  consisted  of  three  counts.  The  first 
charged  that  while  said  Ayers,  with  due  care,  was  attempt- 
ing to  cross  Main  street  in  the  village  of  luka  he  was  struck 
and  killed  by  a  locomotive  and  train  which  appellant  neg- 
ligently ran  over  and  across  said  street  crossing  at  -a  high 
and  dangerous  rate  of  speed;  that  the  approach  of  the  loco- 
motive and  train  was  obscured  to  persons  on  the  south  side 
of  the  track  at  that  point  by  a  long  passenger  train  on  a 
side  track  south  of  the  main  track.  The  second  count 
charged  appellant  with  wilfulness  and  the  third  charged 
the  violation  of  a  village  ordinance,  limiting  the  rate  of 
speed  of  passenger  trains  to  ten  miles  an  hour.  A  plea 
of  not  guilty  was  filed  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $200.  The  court 
instructed  the  jury  in  case  they  found  for  appellee,  but  not 
upon  all  of  the  counts,  in  the  declaration,  to  state  the  count 
or  counts  upon  which  they  found  the  defendant  guilty  and 
in  their  verdict  they  stated  they  found  the  defendant  guilty 
upon  the  first  count. 

Appellant  operates  a  railroad  from  East  St,  Louis,  Illi- 
nois, to  and  beyond  the  eastern  border  of  the  state.  At  the 
time  of  the  injury,   it  was  operating  two  fast  passenger 
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trains  that  passed  each  other  about  11  o'clock  A.  M.  at 
luka,  in  Marion  county.  luka  is  an  incorporated  village 
of  400  or  500  inhabitants.  Appellant's  tracks  and  right 
of  way  pass  through  the  center  of  the  village,  running  east 
and  west.  On  each  side  of  the  right  of  way  are  public 
streets,  and  along  these  streets  are  stores  and  other  places 
of  business.  In  going  from  one  side  of  the  town  to  the 
other,  people  necessarily  have  to  cross  the  railroad  tracks. 
Main  street  runs  north  and  south  crossing  appellant's  tracks 
at  right  angles.  It  has  a  sidewalk  along  its  east  side  cross- 
ing over  the  right  of  way.  Jforth  of  the  track  and  just 
-east  of  Main  street  is  the  depot  At  this  point  appellant 
has  three  tracks,  the  main  track  on  the  north,  the  passing 
track  10  to  15  feet  south  of  it  and  what  is  known  as  the 
house  track  still  further  south.  Samuel  W.  Ayers,  appel- 
lee's intestate,  was  81  years  of  age.  He  was  feeble  and  tot- 
tering, so  that  he  could  not  walk  well  and  his  hearing  was 
poor.  He  was  living  at  his  son's  home  in  the  village  north 
of  the  tracks  and  in  the  absence  of  the  son,  went  on  errands 
and  rendered  some  small  services  to  his  wife.  For  many 
years  he  had  received  aid  from  the  public  authorities. 

On  the  morning  of  December  11,  1901,  he  was  south 
of  the  railroad  track  on  the  sidewalk  on  the  east  side  of 
Main  street  making  his  way  north  across  the  tracks  towards 
the  station.  The  west-bound  mail  train  had  just  passed 
on  the  passing  track  and  was  then  going  slowly  a  little  west 
of  Main  street.  The  east-bound  train,  which  was  not 
scheduled  to  stop  at  luka^  was  coming  at  a  speed  of  from 
35  to  40  miles  an  hour  on  the  main  track.  When  first 
noticed  the  old  man  was  about  20  feet  south  of  the  passing 
track  and  the  east-bound  train  was  several  hundred  feet 
west  of  Main  street.  A  number  of  persons  saw  him  ap- 
proach the  track,  and  one  of  them,  the  witness  Hinderer, 
fearing  he  might  be  injured,  shouted  to  two  men  standing 
on  the  depot  platform,  directing  them  to  attract  his  atten- 
tion to  the  approaching  train.  The  two  men  on  the  plat- 
form then  called  out  to  him  to  attract  his  attention  to  the 
train.     He  appeared  at  first  not  to  hear  them  but  when  he 
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reached  the  passing  track  and  was  upon  the  same,  he  locked 
at  them  and  then  at  l^e  approaching  train  and  then  as  if 
trying  to  beat  the  train,  started  hurriedly  across  the  track  in 
front  of  iL  The  engineer  who  had  given  the  customary 
station,  road  crossing  and  order  board  signals  in  approach- 
ing the  station,  saw  him  when  about  three  hundred  feet 
away  and  gave  danger  whistles  and  applied  the  brakes.  The 
efforts  of  the  engineer,  however,  were  without  avail  to  save 
deceased  as  were  also  the  efforts  of  those  who  called  to  him, 
«and  he  was  struck  by  the  engine  upon  the  crossing  and 
killed.  The  train  could  be  seen  from  the  point  where  de- 
ceased was  standing  at  the  time  he  looked  towards  it. 

To  entitle  appellee  to  recover  under  the  first  count  of  the 
declaration,  which  was  the  one  upon  which  the  verdict  was 
found  by  the  jury^  it  was  necessary  for  him  not  only  to 
prove  the  negligence  charged  on  the  part  of  appellant  as 
the  proximate  cause  of  the  injury,  but  also  to  show  by  a 
preponderance  of  the  evidence,  that  at  the  same  time 
deceased  was  in  the  exercise  of  ordinary  care  and  caution 
for  his  own  safety.  I.  C.  R.  R  Co,  v.  Batson,  81  111.  App. 
142,  and  cases  there  cited. 

Appellee  on  the  trial  failed  to  prove  that  deceased  was 
exercising  such  care  and  caution  for  his  own  safely.  The 
evidence  shows  without  contradiction  not  only  that  the  cus- 
tomary signals  were  given  by  the  engineer  in  approaching 
the  station,  but  that  deceased  received  actual  notice  of  the 
approaching  train,  heard  the  warning  and  looked  at  the 
train  from  a  position  of  safety,  but  that  he  negligently,  if 
not  recklessly,  tried  to  pass  in  front  of  it  and  was  killed. 

The  judgment  of  the  court  below  will  be  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court: 

We  find  that  deceased,  Samuel  W.  Ayers,  at  the  time  he 
was  killed  was  not  in  the  exercise  of  ordinary  care  for  his 
own  safety^  and  that  his  failure  to  exercise  such  care  con- 
tributed to  bring  about  the  injury  which  caused  his  death. 
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Caroline  Brneggemann  y.  George  L.  Bmeggeman,  et  al. 

1.  Bill  of  mxERPLEAOEB — tofien  appellant  cannot  complain  as  to 
action  taken  upon.  Where  upon  a  bill  of  interpleader  the  appellant 
was  adjudged  to  have  no  interest  in  the  fund  in  controversy,  he 
cannot  complain  either  as  to  the  award  of  costs  or  as  to  the  dispo- 
sition made  of  such  bill  of  Interpleader. 

2.  Finding  of  chancellob — wJien  not  disturbed.  In  the  absence 
of  a  clear  preponderance,  the  Appellate  Court  will  not  disturb  the 
finding  of  the  chancellor  as  to  matters  of  fact 

Bill  in  chancery  to  establish  right  to  insurance  policy.  Appeal 
from  the  City  Court  of  Alton;  the  Hon.  Alexander  W.  Hope,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  March  17,  1905. 

Levi  Davis,  for  appellant. 

William  Boynton  and  John  J.  Brenholt,  for  ap- 
pellees. 

Me.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  was  a  bill  in  chancery  by  George  L.  Brueggemann 
against  his  mother  Caroline  Brueggemann  and  the  New 
York  Life  Insurance  Company,  asking  that  a  certain  as- 
signnient  on  a  policy  of  insurance  issued  by  said  company 
upon  the  life  of  said  George  L.  Brueggemann,  be  delivered 
up  and  reformed  so  as  truly  to  set  forth  and  describe  the 
rights  of  said  Brueggemann  therein,  and  that  a  writ  of  in- 
junction be  issued  restraining  the  said  company  from  pay- 
ing certain  benefits  due  upon  said  policy,  to  said  Caroline 
Brue^emann.  The  amended  bill  on  which  the  case  was 
tried  alleged  that  the  complainant  on  January  31,  1884, 
caused  to  be  taken  out  a  certain  twenty-year  payment  policy 
of  insurance  upon  his  life,  in  the  New  York  Life  Insurance 
Company,  to  the  amount  of  $2,000 ;  that  the  policy  provid- 
ed, in  case  the  premiums  provided  for  were  paid,  at  the 
end  of  twenty  years  said  company  should  give  complainant 
a  paid-up  policy  of  insurance  upon  his  life  for  said  amount, 
and  in   addition  thereto  certain  cash  payments  or  tontine 
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benefits;  that  afterwards  complainant  assigned  and  trans- 
ferred  said  policy  to  his  wife  Helen  reserving  to  himself 
in  the  assignment  the  tontine  benefits  under  said  policy; 
that  afterwards  complainant  and  his  wife  delivered  to  said 
Caroline  Brueggemann  two  certain  certificates  of  assign- 
ment of  said  policy,  w^hich  at  the  time  were  duly  signed  by 
complainant  and  his  wife,  but  were  not  acknowledged ;  that 
said  certificates  at  the  time  of  their  delivery,  contained 
certain  blank  lines  and  spaces  which  were  to  be  filled  at  a 
later  date;  said  assignments  were  not  to  be  acknowledged  or 
used  in  any  manner  until  the  consideration  thereafter  to  be 
agreed  upon  should  be  inserted  in  the  blanks  therein;  that 
afterwards  at  a  meeting  where  the  conditions  of  the  assign- 
ment were  agreed  upon,  Caroline  Brueggemann  stated  that 
she  had  misplaced  the  assignment  certificates  delivered  to 
her  by  complainant  and  that  they  could  not  be  found ;  that 
thereupon  one  Frank  Brueggemann  procured  two  other 
assignment  certificates  which  were  then  duly  executed  by 
complainant  and  his  wife  and  contained  a  provision  that  the 
tontine  benefits  or  cash  dividends,  under  said  policy  of  in- 
surance, should  be  and  remain  at  the  option  of  complainant; 
that  said  certificates  were  left  with  said  Caroline  to  be  by 
her  forwarded  to  said  insurance  company  for  approval  and 
record;  that  said  Caroline  afterwards,  without  the  know- 
ledge and  consent  of  complainant,  wilfully,  wrongfully 
and  fraudulently  substituted  the  certificates  of  assignment 
first  delivered  to  her  by  complainant,  and  not  filled  out  as 
intended  and  agreed  upon  by  the  parties,  for  the  certifi- 
cates of  assignment  which  contained  the  terms  and  condi- 
tions above  set  forth  and  sent  the  certificates  so  substituted 
for  the  true  and  genuine  certificates  of  assignment  to  said 
life  insurance  company;  that  the  substituted  certificates 
evidenced  an  assignment  in  toto,  whereas  it  was  the 
intention  and  understanding  of  the  parties  that  the 
tontine  benefits  or  cash  payments  should  be  the  property  of 
complainant;  that  the  term  of  said  policy  was  about  to. ex- 
pire and  that  complainant  had  reason  to  believe  that  unless 
said  assignment  to  said  Caroline  Brueggemann  be  delivered 
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up  -wdii^eforpjj^d  to  .comply  with  the,  intentiou  of  the.  parties, 
eom,pl;^in4iit  .TY9^ld  n^t  1;)^,  a|)lp  to  collect, and  receive  the 
toAtine  or  cash  ^benefite  ,\mder  said  policy,,  which  rightfully 
belonged  to. him,  The  qonjiplai^Mt  f yrtfier  offered  to  sign 
and  execute  an  as^ig^mji^ut.of  aaid  policy  to  saifl  Caroline 
Brueggemann  conforming  to  his  ^reement  with  her  and 
prayed  that  the. assignment  of  SJ^fd  policy  might  be  delivered 
up  tod  reform^, ^o  asjfuly  tq.s^t  forth  the  rights  of  com- 
plaiinant>  an4  (fpr  a  writ.oi^  injunction  restraiuJAg; said  in- 
smiauciBppmpftny  frpm.  paying  said  Ca?H>lin9  Brueggemann 
ott  h?r,  piide;:,  thq  tontine;  or  (ja^Ji,  ben^fit^  due  or  aibput  to  be 
dm  uj^d^r  said  policy,  untili  after  the,  further  orcLer  of  the 

.  iCoiro^ine  Brueggemamji  4led  au  ^answer  to  said  billadmit- 
if\ng  tJi^.deiUvery  ,to;  hei^  of  t^o  .certain  certificates  of  assign; 
jmjit  io;f,j8^id  .ppl^.cy.  of  insurapw^  an4  stating  that  at  tii^ 
timi^  tfeey  w^^ei.  delivprpd,,  they  w:ere  duly  signed  and  ac- 
^o](vlf^^d,  by  Qpmpl^n^t  anc[  his  w;ife;  that  said  certi^- 
<^te^;.lf(fei;e  ipteuded  tq  be  ai^d  were  a  fuU  and  absolute  as- 
i^igninept;;  iof ,  sftid  policy,  tO;sai4  Garoline  without  any  ri^er- 
yatioa  w,ha,tevei:  for  .the  ^nefil;  qf  the  coppjlainant;  that  the 
policy ,iEfa^. assigned,  to  ^r^^foi^,the  reason  that  complainant 
^^fi  jui^i,ble.to,make.fu;pjth9r  pf^^  of  premiums  thjariedn, 
a^d  iP7a§!al80  Ui^aJ^le  ^  pay^  a,  cflrtai^.^de^e(ine{ss  to 
Qa^Une,  ^oiu!i,1;ii|ig  to  ffjb^^^t  |$|6^^^^  that  she  took  the  policy 
)^ .  protect  herself  iT9f9-  ^^!^ ,  ^9?^  Pf?  ^^^^  ift^^rfl^f^n^ss  and 
has,pfti<Jpren^i^W.t^herp9i^,  ap^punjti^g  to^thesum  of  ^7i4.14, 
9hpi  dpnii^d  th#t  ivfp  p^^ti^pjates:  were  evpr  procured,  .executei 
and  (JeJiyere^.tQihe?^ ,in  t}^f  mfii^ner  set  forth  in  the  bill  con- 
taining i  the,  con^itifpiip,  op  ,99n^i,der^tions^  therein  mentioned. 
The  l^e^^,  York  ]ffifejn,i?prance  Company  also  answered 
thje  bill,a;id  ftl^^,aj.ViU  <^  ipt^TP^*!^^^  stating,  ttat  it  was 
willing  ;to  pay  ih^  t9ntin^  pr  cash  benefits,  whict  are  alleged 
.tp,amQU?it  to;tli€;.sun^;of  ;$.56§,30,  to  su^h  person  or  persons 
as  mfiyj,be,law^ui]y;fu?.<j!  legally  ^entitled  to  the  sam^  and  of- 
fering, to  bring  s^id  ^^m  of  money  inljo  court  to  abide  tlie 
ord^r,  and;  d^ree;  o^  \h^  court  and  asking  that  .defendants 
i)e  required  ,to  interplead  and  settle  and  adjust  tlieir  said 
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deiliian<ls  bdtween  tlieMdelvk  aAdl'that  c^^  said  siim,  it  W 
enthfed'  td  tAke'au^  teserve  it&  iawftilcosftSi  charges,  atioiv 
ney *8  kTbtd ' soKcitor'tt* ' fees •  in  thai  behalf  su/^tained.    ••      ' 

A  ttot)oi'aiy  injulicition'  "^ai^^'i  trial  the 

e61irt  found  thttt'  the'  liil!  of  interpfeadfer  wasprdperly  filed 
and  orlde^d:  the  insrtirancie'  camjiaffly  lie  ail^weii  ■  to  retaiii 
firoiti  thtf  nibhey  in  its  hdnds,'  tlJef  titrtH  of  $86'a8'a6licitor'is 
fees  iaild^pAy  the  b&lailcie'ol  said  suiniritd  the  <5oAtt'  to  atidd' 
its  fiirther  orider.  '  The  d^cnee'  :^uttW  fdtliid  the  allegation' 
of  said  aini6nde<i  bill'to  be  trUe  and  ordeifed' that  the  mbney' 
paid  into' b6urt  Tjy"' said  infiuiran<ib' (joinpariy/ be' ptt^^  bvet' 
to  the  cotnjilkikaiit'  Gleot^fe  L. '  Brufeg^emann' ahd' that  the* 
defendant  Caroline  ii^eggiemann' j)ay  the  costs  of' thie  pro-" 
cieeding,  except'  said  suinl  '6f  $30  albwed  ari'^iforesttid  im 
favor  of  said  insurance  company,  to  be  paid  out  of  said' 
fund.  To'  reVei'se  thiit  deduce  the'  dtef enddnt '  (!)arciltne 
Bmeggeibann  prosecutes  this  appeal. 

Appellant  insists  that  the  court  erred  in  the  allowance 
of  $30  solicitor's  fee  to  the  New  York  Life  Insurance  Com- 
pany,  and  in.fclot  .austaiiiiii^g.  ft  idep:^ii;i;r^iaf.>appellant  to  the 
bill  of  interpleader.  The  solicitor's  fee  was  allowed  out  of 
tjie.fund  in.ppssessibn  of  the  in^Urafaice  coiripariy,  which  was 
adjudged  to  belong  to  appellee  Qeorge.  i.  Brueggemann. 
As .  appellant  was .  found  to  have  no  interest  in  that  fund 
whatever,  sl^^  I  is  in  iiip,ppsition  justly  to  complain  of  the 
disposition  'o£  any  portion  of  the  same  made  by  the  court. 
Nor  are  the  interests  of  appellant  in  any  way  affected  by 
the  disposition  the  court  made  of  the  bill  of  interpleader, 
as  it  only  concerned  the  disposition  of  the  fund  which  the 
court  found  to  belong  to  another. 

The  only  other  question  presented  by  appellant  as  a 
reason  for  reversing  the  decree  is  one  of  fact.  Appellant 
claims  that  appellee  George  L..  Brueggemann  was  unable 
to  pay  his  premiums  on  the  policy  and  owed  her  a  consider- 
able sum  of  money  and  that  in  consideration  of  such  in- 
debtedness, he  and  his  wife  assigned  her  all  interest  in  the 
policy;  that  appellant  accepted  the  same  to  protect  herself 
and  paid  all  the  premiums.     On  the  other  hand  appellee 
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George  L,  Brueggemann  claimed  that  he  owed  appellant 
nothing;  that  the  true  assignment  made  by  him  and  his 
wife  to  appellant  contained  a  reservation  of  the  tontine  or 
cash  benefits;  that  appellant  was  fully  protected  in  the 
amount  she  had  expended,  by  the  paid-up  policy  for  $2,000, 
which  was  hers  at  the  end  of  the  twenty-year  period;  that 
she  fraudulently  substituted  the  blank  assignment  executed 
by  him  and  his  wife  for  the  true  one  and  forwarded  it  to 
the  company.  The.  parties  both  produced  evidence  tending 
to  sustain  their  respective  positions,  and  on  the  points  direct- 
ly in  controversy  the  evidence  was  conflicting  and  irrecon- 
cilable. We  therefore  do  not  feel  warranted  in  disturbing 
the  finding  of  the  trial  judge  who  had  so  much  better  op- 
portunity than  we  for  ascertaining  where  the  exact  truth 

lay. 

The  decree  of  the  court  below  will  be  affirmed. 

Affirmed. 


Joseph  Donovan  v.  Julia  Purtell. 

1.  AssuMPsrr — whetiy  lies.  Where  money  has  been  fraudulently 
appropriated,  the  owner  thereof  may  waive  the  fraud  and  sue  in 
assumpsit  for  money  had  and  received. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Robert  D.  W^.  Holder,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

LouDEX  and  Crow,  for  appellant. 

DiL.L  &  WiLDERMAN  and  W.  F.  Smith,  for  appellee. 

Mr.  Presiding  Justice  TIigbee  delivered  the  opinion 
of  the  court. 

This  was  a  suit  by  appellee  ag^ainst  appellant.  The  de- 
claration which  was  in  assumpsit,  contained  the  common 
counts  for  money  loaned  appellant,  for  money  paid  out  and 
expended  for  the  use  of  appellant,  for  money  received  by 
appellant  for  the  use  of  appellee,  and  for  interest.     The 


Fourth  Distkict— A.  D.  1905.  117 

Donovan  v.  Purtell. 

general  issue  was  pleaded  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee. 

Appellee  for  many  years  worked  for  her  living  in  St. 
Louis,  Missouri,  doing  housework.  Sometime  prior  to  this 
suit,  having  accumulated  the  sum  of  $1,200  she  placed  it 
at  interest  on  real  estate  security  and  the  note  representing 
the  loan  came  due  in  January,  1901.  At  that  time  appel- 
lant was  engaged  in  the  real  estate  and  loan  business  in 
the  city  of  St.  Louis.  He  was  president  of  the  J,  T.  Don- 
ovan Real  Estate  Company  of  which  his  son  Joseph  M. 
Donovan  was  vice-president  The  latter  was  also  president 
of  the  Fidelity  Eealty  Company  which  did  business  in  the 
same  room  with  the  other  company  and  in  which  appellant 
was  likewise  interested.  Shortly  after  her  note  became 
due,  appellee  took  it  and  the  trust  deed  by  which  it  was 
secured,  to  appellant's  place  of  business,  for  the  purpose  of 
having  him  collect  the  money  due  and  reinvest  it  for  her, 
but  at  the  office  she  made  arrangements  to  that  end  with 
Joseph  M.  Donovan,  whom,  she  testified,  she  considered  a 
clerk.  .  In  June,  1901,  she  left  the  city  and  did  not  return 
until  the  following  October.  In  the  meantime  she  made 
arrangements  with  a  friend.  Miss  Slaterly,  to  attend  to  her 
business.  During  her  absence  the  note  owned  by  her  was 
collected  and  a  new  one  for  a  like  amount  secured  by  deed 
of  trust,  was  given  Miss  Slaterly,  who  afterwards  turned 
the  papers  over  to  appellee.  The  new  note  was  made  by 
the  Fidelity  Eealty  Company,  by  J.  M.  Donovan  its  presi- 
dent, and  was  payable  to  the  order  of  George  M.  Cooper,  a 
clerk  in  appellant's  office,  who  indorsed  the  same  without 
recourse.  It  was  secured  by  a  deed  of  trust  upon  a  25-foot 
lot  on  San  Francisco  avenue  in  the  city  of  St.  Louis,  made 
by  the  Fidelity  Realty  Company  to  appellant  as  trustee. 
The  note  and  trust  deed  were  dated  January  19,  1901,  but 
were  not  delivered  to  Miss  Slaterly  until  the  following 
August.  With  those  papers  there  was  also  delivered  to  Mis?^ 
Slaterly  a  written  guarantee,  executed  by  J.  T.  Donovan 
Real  Estate  Company  by  J.  T.  Donovan  its  president, 
which  after  reciting  the  assignment  to  appellee  of  the  note 
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and  securities  in  question,  proceeded  as  follows:  "And 
whereas  there  is  being  erected  on  said  lot  of  ground^  cer- 
tain improvements  which  may  not  yet  be  fully  completed 
and  paid  for;  now,  therefore,  in  consideration  of  said  sum 
of  twelve  hundred  dollars,  we  hereby  promise  and  agree  to 
cause  said  improvements  to  be  fully  completed  and  paid  for, 
and  to  hold  the  said  Miss  Julia  Purtell  harmless  from  all 
loss  or  damage  or  account  of  mechanic's  liens,  or  on  ac^ 
count  of  the  failure  of  the  said  Fidelity  Realty  Company, 
to  fully  complete  said  improvements,  and  to  pay  for  the 
same.  For  the  consideration  aforesaid,  we  further  obligate 
ourselves  to  hold  Miss  Julia  Purtell  and  her  assigns  harm- 
less from  all  loss  on  account  of  said  investment,  principal 
or  interest"  The  guarantee  also  contains  an  undertaking 
on  the  part  of  the  maker  to  pay  the  interest  notes  in  case  of 
default  in  the  payment  thereof  for  a  longer  period  than 
thirty  days  and  to  purchase  the  principal  at  its  face  value, 
with  interest  added,  within  six  months  after  default  in  the 
payment  of  the  same. 

Sometime  after  appellee  received  the  last  named  papers 
she  ascertained  that  the  lot  described  in  the  deed  of  trust 
was  vacant;  that  no  improvements  were  being  made  and  that 
it  was  worth  only  about  $160.  She  thereupon  called  upon 
J.  M.  Donovan,  the  president  of  the  Fidelity  Realty  Com- 
pany, who  oflFered  to  give  her  in  exchange  other  securities, 
which  on  examination  she  found  to  be  entirely  inadequate 
to  properly  secure  the  debt.  She  then  made  similar  de- 
mands of  appellant  and  he  oflFered  her  to  substitute  some 
other  piece  of  property  for  that  which  appellee  had,  but 
upon  an  examination  of  the  properties  named  appellee  re- 
fused to  accept  any  of  them  on  the  ground  that  the  security 
was  wholly  insufficient.  While  negotiations  were  pending 
two  of  the  interest  notes  were  paid  by  appellant.  Appellee 
testified  that  when  she  asked  appellant  what  security  he 
could  give  on  said  notes;  he  said  he  could  not  give  her 
money,  but  oflfered  to  pay  her  in  eighteen  months  and  told 
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her  ske  would  not  be  at  any  loss,  but  this  appellant  denies.. 
Afterwards  nejgbtiations  eeased  and  this  suit  was  brought 

Upon  'the  trial  appellant  claimed  that  he  was  not  per^^ 
scmall;^  liable  to  app^Ue^  i6t  the  reason  that  she  was  nob 
dealing  with  him  personally  but  with  certain  corporations' 
wilii  Tjtfhich'he  was  eonnected^  and  to  support  his  position 
introduced  the  evidence  of  himself  and  Joseph  Mi  Donovini* 
to  that  effect.'  These  witnesses  were  corroborated  to  some^ 
extent  bjjr  the-  securities  held  by  appellee,  ptoporting  to  havej 
been  executed  by  the  two  corporatiobs :  above  naimed.  On 
the  oontrary :  appellee  claimed' that  appellant  wiis  usin^  the-i 
names  of  a  number  of  colorations  for  the  transaction  ofj 
his  own  private  business^  and  also  that  his  act  in  fraudu^* 
lently  inducing  her  to  accept  worthless  security  for  her-^ 
money,  by  me^ns  of  said  guarantee  and'  otherwise,  made* 
him  personally  liable  to  her  for  the  payment  of  the  debt  in. 
question. 

She  testified  that  she  dealt  with  appellant  oiu  account  of' 
the  confidence  she  had  in  him;  that  his  iboyiS;  several  of'i 
whom  were  in  the  office,  acted  just  as  other  clerks ;  she  said,! 
"I  paid  all  the  confidence  to  Mi^.  Donovan  I  could.  I. 
would  not  pay  as  much  to. liiy  brothers  as  I  paid  to  Mr. 
Donovan,  because  he  was  a  Catholic  and  a  member  of  my 
church  and  a  good  living  man  as  I  supposed."  The  manner 
of  transacting  busiiiess  at  the  Donovan  office  was  fully  ex-r. 
plained  by  Lydia.  M.  Cooper^  wh<i)  wals  appellant^s  sten-r 
ographer  and  typewriter  from  October,  1897,  to  April,  1903^; 
She  testified  'that  the  office  was  a  long  narrow  room  about^ 
twenty  feet  wide  and  60  to  75  feet  long;  that  there  was  A 
partition  in  the  front  like  a  banking  counter  and  in  the  rear- 
there  was  a  plac^  about  ten  feet  square  where  a  "number  of 
different  companies  known  as  the  J.  T.  Donovan  Eeal  Estate 
Company,  The  Fidelity  Kealty  Company,  The  Cunliff 
Realty  Company,  The  Fenimore  Realty  Company,  The  Cap- 
pa  Realty  Company  and  the  McKinley  Company,  had  head- 
quarters; that  the  different  corporations  had  different  presi- 
dents, but.  that  appellant  was  really  the  man  who  ran 
the  whole  thing;  that  there  were  three  sons  of  appellant  im 
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the  office  and  several  other  clerks ;  that  J.  T.  Donovan  con- 
trolled the  business  of  the  Fidelity  Realty  Company;  that 
there  was  a  bookkeeper  and  cashier  in  the  office;  that  over 
the  door  there  was  the  sign  "J.  T.  Donovan  Real  Estate 
Company;"  that  J.  M.  Donovan  "never  made  any  transac- 
tion without  J.  T,  Donovan  sanctioned  it;"  that  the  Fi- 
delity Realty  Company  did  not  have  any  financial  standing 
but  was  simply  gotten  up  to  keep  the  property  out  of 
judgment  so  that  the  property  could  be  sold  and  trans- 
ferred without  the  judgment  being  paid  off;  that  she  had 
heard  appellant  say  so  himself;  that  "he  said  there  were 
judgments  against  these  different  companies  and  he  would 
get  up  another  company  and  put  the  property  in  the  name 
of  the  new  company  in  order  that  it  could  be  transferred,  so 
that  there  would  be  no  judgment  against  it;"  that  he  used 
the  property  of  the  companies  indiscriminately;  that  he 
would  settle  the  debts  of  the  J.  T.  Donovan  Real  Estate 
Company  with  those  properties,  no  matter  to  which  company 
they  belonged;  that  the  stock  of  the  J.  T.  Donovan  Real 
Estate  Company  was  all  held  by  members  of  the  family; 
that  Mr.  Donovan  got  the  property  named  in  the  deed  of 
trust  in  question  for  $325  and  put  a  $1,200  loan  on  it 

Joseph  M.  Donovan  when  placed  upon  the  witness  stand 
denied  some  of  the  statements  made  by  Miss  Cooper,  but 
appellant  when  placed  upon  the  stand  did  not  see  fit  to  deny 
any  of  them.  Under  the  proofs  in  the  case  we  think  the 
jury  were  fully  warranted  in  finding  that  appellant  was 
using  the  corporations  named  in  the  papers  given  her,  for 
the  transaction  of  his  own  private  business;  that  he  was 
guilty  of  a  fraud  in  taking  her  money  and  giving  her  a 
mortgage  for  $1,200  on  property  shown  by  the  proof  to 
liave  been  worth  only  about  $150;  that  the  fraud  upon  ap- 
pellee was  more  readily  consummated  by  the  use  of  the 
guarantee  signed  by  the  J.  T.  Donovan  Real  Estate  Com- 
pany, which  recited  that  there  were  certain  improvements 
being  erected  on  the  property,  when  in  fact  there  was  none 
being  erected  and  upon  which  none  have  been  erected  since; 
that  appellee  dealt  with  appellant  by  reason  of  special  con- 
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iidence  she  had  in  him  on  account  of  their  church  rela- 
tionsy  and  that  appellant  received  the  money  of  appellee 
and  converted  it  to  his  own  use. 

It  is  claimed  by  appellant  that  there  could  be  no  re- 
covery against  him  in  any  event  under  the  common  counts. 
On  the  trial  appellee  tendered  appellant  the  deed  of  trust, 
notes  and  guarantee  but  he  declined  to  accept  them  and 
appellee  then  tendered  them  into  the  care  of  the  court  for 
the  use  of  appellant. 

In  Wilson  v.  Turner,  164  111.  898,  it  is  said:  "An  action 
for  money  had  and  received  will  lie  whenever  one  person 
has  received  money  which  in  justice  belongs  to  another,  and 
which  in  justice  and  right  should  be  returned.*' 

It  has  also  been  frequently  held  that  "Where  one  wrong- 
fully takes  the  goods  of  another  and  applies  them  to  his 
own  use  the  owner  may  waive  the  tort  and  charge  the 
wrong-doer  in  assumpsit  on  the  common  counts  as  for  goods 
sold  or  money  received."  City  of  Elgin  v.  Joslyn,  136 
111.  525;  T.  W.  &  W.  Ky.  Co.  v.  Chew,  67  IlL  378;  Gentle 
V.  Stephens,  87  111.  App.  190. 

Appellee  therefore  had  the  right  in  law  to  waive  any 
fraud  which  may  have  been  committed  against  her  by  ap- 
pellant and  sue  in  assumpsit  on  the  common  counts  for 
money  received  by  him  for  her  use. 

Appellant  also  claims  that  the  court  erred  in  permit- 
ting appellee  to  show  the  course  of  business  pursued  by 
him,  his  exercise  of  control  over  the  various  companies  in 
the  same  office  and  the  indiscriminate  manner  in  which  he 
used  the  money  of  said  companies,  and  in  admitting  evi- 
dence tending  to  show  the  reason  why  appellee  had  special 
confidence  in  him.  In  our  opinion  this  evidence  was  all 
proper  as  bearing  upon  the  question  whether  appellant  was 
really  conducting  his  own  business  under  the  name  of  the 
several  corporations  for  his  own  benefit  and  also  whether 
he  took  advantage  of  appellee's  special  confidence  in  him 
to  use  her  money  and  give  her  securities  which  were  prac- 
tically worthless. 

The  two  insf ructions  given  for  appellee  told  the  jury  that 
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if  they  believed  'f roija  the '  evidenoe  'ap^llknt ■  6oiltrolled  thi* 
aflairs ;  of  'botljr  compariiesl  i^'  question'  !fol* : the ' ttanldactioii'  <k 
his  private  business,  and  'that "he"  t^eived'  hiel  tooti^y'^bf 
appellee*  foi^'liis  own  iprivaite  'ati<l'  individ'ua'l  tisfesf  and  jAir- 
poseS)  and!  that  he  i  ap^s»dpriated  the  daimeto  his  o*wn  li^^; 
etc:^  they  ^  Bh^kildl  •  find  i  for  \  thfe  plkintiff. '  • '  At>peilknt  Akiihi 
that  these  instruction^  atfe'  erroneous  f  *i"  the!  Irea^on  Hidt 
there  i^no  widenee  in'the*  t^drd  'shbwing  thdt  the'  liidndy^ 
was  received  for  Donovan's  private  and  individiial  Use^' and 
putposes.'  Ai»  'we ;  hdte^^ Abovy  'seJen^  ho^eVefr,  th^i^e'  'was:  hot 
only  ^vid«n<^  in  'considei^a'ble  •  'ftttii^ttnt '  b^ari-hg  lijkna  '  this! 
(iuestion-  but  ^ in  aw^  dpinibii'  i  it-  wkaf '  of  sttdi'  Vd^ht '  a!s  tdi 
warrant  a  finding"  by '^e^'Jjliiy  that  tli^  tnoniey"  Wife'  ^6' t^ 
cfeived-and' apprbpfikt^ii.  ■'■'' ''  ^l"'*''!-  "  ■••••'  '•  ''■  '••'  -'^ 

Wefittd  ho  e!*^r.  in'tbe  inoiiifi<Jfetito  of  ^bne  of  defieiidanlfd 
instructions  ittd  tile*  reflibal  6f  another/ talatferial  ehotlgh  t<y. 
warrant ''th€f  reT^lS8ttl"«f"this  bfeide:'"  •'    t'--    '•  "'  '    ■••>:•.••■'•■•■ 

The' '  jtid^ent '  of '  the  <50Tirt  Wow'  will  be  liffirriied.  '  '  ^ ' 
■■  -.:)  i'-^:-  ."'   )<   ..-'•-  ^  .'^  •-'>  •  •'  •••  ••''•-'  Affbiiidd.^  ' 

.n(.'|     .n.'/.     .!li     \..    .(  •■.!.". '.■    ,/ 

I         •  I     •  '  •      I        '  ■      .       '  '  1  / 

.  (.!•      ',,  w,,      ..:      V'l   !      Ii!       .[•■••I-       '..I  '      h*   fi      •      ••'    '  ■'.   •  '      '       ■'■     .    ;  '. 

Tol^ed^,  St:  Louis  S^  WiBgteili  ikailh'Oad  Coilipaiiy  V. 

I,  .00iNT^I3(l^T  I^MWNGPT-W*a)f,  fH^,  <H  oQtidn  tOTi  Hilling  of 
colt.  I  iV.^s  not  contributory  negl^^encej.  ^  a  matt^er  Qt  ft^w,  for  tbfi{ 
owner  .of  a  colt  to  permit  It, to  follow,  Its  dam.  while  being  driven. 
'2.  ^i^cai^^^Tiat'  (iiiei  not  d*«tt6H^7i  tto^iW^y  o^  cotjipany  for  failure 
to,  'It  >  Is  not  tb«  Jaw  that  tine  t^laod  >  'wliei'e  tn^  stock '  tioniesi  upoh' 
tl^Q  ri^lit  <?f.'Wiay»  ahd!;viiot  th^  place t.whejre  it  was. killed,  whlcli  de^ 
tjerpiines  (tj^^  r^lliipadponjpwy^  MaWUty  iiA^^^  t}i,^  f  enptpg  p^t 

'Action  oommenced  before' ^stlee  of  the  "peaca  :  Appeal  from  the* 
Circuit, Coartflf;Ma41po4  CJoiwxty;  the  Hqn.,.CJUAKLES!Tw  Moobe,  Judgie^ 
presiding.  Heard  in  ^is.  court  at,  the  F^ebiT^arjr,  term,,  1^04,  Affirmed, 
Opinion  filed  .March  17,.  1905. 

Gharles  A.'  ScHiifETTAtj  and  E»  G.  Glass  for  appellant ; 

CiABENCE  B'BOWK,  of  counsel. 

I  '  I  _ 

.  ^ANflY  &  Su;,iiiVAir^  for  .^ppqllea^    ,    .    : 
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T..  St..  U^,W/)R.  <lt.'C^./V/.DeUlp|ap9.        i    .       ./ 

Ms.  Jtotios  CBfiioHtQK  delivered!  the  opimcxik, of  I tb^ 
cowrt."         -iii     i'.  .  .    r^  '  •.,•1.   ■  '  ;  -'i      .         .  ) 

.  .Thifr  WAS .  ^  ^t  by  uppell^e  against ,  appeUa;Dt>  coiiimenoed 
b^ore  a  jasUcQ  of  the  peaaepf.ltadispii^'oowvtyi  to  recover 
Ijie  valw.of;:*;.i»\de  colt.,kiilled,  by  Atiiengiae  wd  oaroof 
appeUa^  i  Tbe  su^tpia  b^sediupw  tbe  statute  j:equiirmg  rail*- 
Toad  companies  to  fence  tbeir '  traakB,  and .  making  tbem 
liable  fpr  .djam^g^s  .wbiqh,:may  ,be  ldo^^  by.  engines!  and  cars, 
li9;cat?tlp,  bpofses,  aiid.  q^er  liy^  ,0twk,;;WbeTe  itb^  Jaw  rer 
quirei^ithe.itrac^  ifi,  b^,i fenced. /and. iw^re  tbeyi  are  not>  09 
:fen<?ed.:  :  ■,  .  .  ;,.;  .  :.u^.;.  ,  ,...  •!  ;•:  .,.),  ...  .:  ^.•.;. 
.  ;  This  ,ca^  was  before  Ijbis  .<K)\irt.  a^  ^  iqicmer  tenn,  a^d.  i* 
repprted  i;i  106  .  JIL,  ^pp, ,  634, .  ;  ,Thje.  ispntroUing,  f act^ ,  pf 
tl^e,cf(se  as  they.i^pppaiT;  wtbe.rewpd  WF  befoTe,T,i8.  *re  wt 
aq  pxat^fially  di^qrwt;  f ropii  jtli^^  /fact^ .  disclosed  in  the.  former 
record. #8.  to  req,ijd;re,,a  re^t^t^^en^iof;  ftp  ^W^      II  ;. 

The  ji|<lgmwt .,  .pf , ; tfce  .^riial ,  fiourt  ,W4&  >  ffeyer^ed;  wd  > tb« 
cft\^9e>  irew^adqd  ,9jn  ib^. iprm^r,, appeal,  b^eai^fse-  of  1  eyrioics) in 
gjjving  y^nd  rejfus^g  Q^rtaiAi  w^tr^^tiwe:  ^9t^  .tb^;  law  of 
contributory  negligences . , ,  IJpo^  ,  ^%  1  appeal ;  coimseji , .  fpr 
appellee  contended  that,  it  was  apparent  .from  the  evideQce. 
aa|  a  matter  0%  law,,  that  appelle<^  was  i^ot  guilty  of  any  con; 
tribptory  nc^t^gence, ,  kiid  counsel  for  'aPP«lla.^t.  c6ntende4 
that  it  was  lapparent  iroin'  the  eyideiice^  a^  a  matter  of  law, 
tbiit  appellee  was  gpilty  pflsuob  contributory  negligence  as 
io  bar  a  recpyery.  Arid  the  couk  he^ld  ttat  the  facts  of  the 
ciise  did  ript  briri^  it  nnd'er  the  extrer|[ie  rule  contended  for 
by  either,  and  said:  "This  case  falls  within  that  largest  of 
aU  classes,  wherein  it  is  question  of  fact  for  the  jur^  to 
^(feteidfe>heth6r  or  Aot  ihte  injured'  |jarty' was'  griilty  bf  'con- 
ti-ibtitoi^  lifegligeiio^.  That  i^Tiestioh  'ought  to  h^ve  been 
snbmitt^  t6"the^juttj^/'  ..■..'.■::...  ■■    ;.>  •• 

•'Ajypellanfs  positibn,  On  thei'dppeal  Aow*  befoi^e  lis;  is  dis- 
HJlosed  in  the  following  quotation  froni  couri^ePs  brief  i 
^'Wllen'thifi/  case* *was  last  in  thJfe  tou^t;  it  was  reter^fed  foi* 
the  ne^ison  that  the  trial  colirt  hisd  refu&ed  to^  subriiit  the 
^qnestiPn  of  contributoi^  negligence  to  the  jury,  and  it  was 
said  that  under  the  evidence  at  the  fPrmer  trial,  the  case 
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came  within  that  class  of  cases  in  which  the  question  of 
contributory  negligence  must  be  left  to  the  jury.  At  the 
new  trial  iti  was  left  to  the  jury,  and  the  jury  decided 
in  favor  of  appellee,  but*  notwithstanding  this  finding,  we 
submit  that  the  evidence  of  appellee^s  contributory  negli- 
gence is  BO  overwhelming  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence." 

Counsel  here  renew  their  contention  that  in  allowing 
the  colt  to  follow  its  dam  as  she  was  being  driven  by  ap- 
pellee, in  harness  to  his  wagon,  he  was  voluntarily  per- 
mitting it  to  run  at  large,  and  that  this  constituted  con- 
tributory negligence  per  se  and  cite  a  long  list  of  cases  in 
support  of  their  contention.  Not  one  of  the  cases  ^cited 
turns  upon  facts  suflSciently  analogous  to  the  case  at  bar  to 
make  it  controlling  here.  We  are  still  of  opinion  that  the 
case  falls  within  that  class  of  cases  in  which  the  question 
of  contributory  negligence  must  be  left  to  the  jury. 

Counsel  complain  of  the  modification,  by  the  trial  court, 
of  the  fifth  and  sixth  instruction  asked  by  appellant.  The 
fifth  and  sixth,  as  asked  were  as  follows : 

"(5)  In  an  action  of  this  kind,  it  is  the  place  where  the 
animal  goes  upon  the  right  of  way  that  determines  the 
liability  of  the  railroad  company,  and  not  the  place  where 
the  animal  was  killed.  And  in  this  action,  if  you  find 
from  the  evidence  that  the  plaintiff's  mule  colt  entered  upon 
the  defendant's  right  of  way  at  a  point  where  the  defendant 
was  not  required  to  fence,  your  verdict  should  find  the  de- 
fendant not  guilty. 

"(6)  The  court  instructs  you  that  the  .defendant  is  not 
bound  to  fence  its  tracks  where  passengers  and  freight  is 
received  and  discharged  and  where  public  convenience  re- 
quires that  there  should  be  unobstructed  access  to  the  build- 
ing or  tracks;  and  in  this  case,  if  you  believe  from  the 
evidence  that  the  mule  in  question  went  upon  the  railroad 
track  at  a  place  where  the  same  was  not  required  by  law 
to  be  fenced,  as  explained  to  you  in  the  first  part  of  this 
instruction,  and  from  there  wandered   down  the  track  or 
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right  of  way  and  was  killed,  you  should  find  the  defendant 
not  guilty." 

These  instructions  as  asked  did  not  state  the  law  cor- 
rectly. We  do  not  understand  the  law  to  be  ais  contended 
for  by  counsel  that  in  a  ca^e  like  the  one  at  bar,  "it  is  the 
place  where  the  stock  comes  upon  the  right  of  way,  and  not 
the  place  where  it  was  killed,  which  determines  the  railroad 
company's  liability  under  the  fencing  act" 

The  question  here  raised  has  been  imder  consideration  in 
both  the  Appellate  and  Supreme  Courts  of  this  state.  In 
Wabash  K.  R.  Co.  v.  Pickrell,  72  111.  App.  601,  the  court 
held :  "It  is  suflScient  for  a  plaintiff  suing  a  railroad  com- 
pany for  the  value  of  stock  alleged  to  have  been  killed  on 
account  of  a  failure  of  the  company  to  maintain  proper 
fences  and  cattle-guards,  to  show  that  the  stock  was  killed 
at  a  point  where  the  company  was  required  to  fence;  he 
need  not  show  that  such  stock  entered  upon  the  right  of 
way  at  a  place  where  the  company  was  required  to  erect 
and  maintain  fences  and  cattle-guards."  And  in  C.  &  E. 
I.  K-  R.  Co.  V.  Blair,  75  111.  App.  669,  the  court  held: 
"Where  stock  enters  a  railroad  right  of  way  at  a  place 
exempt  from  the  operation  of  the  statute  in  regard  to  fences 
and  cattle-guards,  and  wanders  along  the  track  to  a  place 
not  exempt,  because  of  a  failure  to  erect  a  suitable  fence 
or  cattle-guard,  and  is  there  killed  by  a  train,  the  railroad 
company  is  liable."  This  view  of  the  law  is  supported  by 
the  opinion  of  the  Supreme  Court  in  A.  T.  &  S.  F.  R.  R. 
Co.  V.  Elder,  149  111.  173. 

We  find  no  material  error  in  this  record.  The  judgment 
of  the  Circuit  Court  is  aflSrmed. 

Afp/nfried. 
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Commercial  Union  Assurance  Company,  Li]ii|t»4»  of 
,  JiOQdou,  England^  t.  David  B.  Packers  et  aL  \ 

1.  Insurance  fouct— Aoio  ooiutrued.  An  Insurance  policy  con- 
taining provisions  made  by  the  company,  for  Its  own  benefit,  are  to 
t»e  construed  most  strongly  against  It 

"  2.  •  INSUBANOE  FouoT— noften'  award  under,  toill  he  8et  oHde.  In 
this  state  courts  of  equity  WUl  ^et  aside  awards,  not  caalf  for.  fraud, 
,and  for  corrupt  practices  on  1|he  part  of  the  arbitrator?,  or  parties, 
but  for  mistake,  or  wilful  misconduct  of  the  arbitrators. 
'  3.  EQt/iTY— €a?^en«  of  relief  granted  hff.  Where  equity  properly 
'takes  Jurisdiction  of  a  case,  it  will  retain  snch  oase  and  administer 
^jomplete  noUef  with. respect  th^retq. 

4.  Fbooe;s  oif  jjoaer^^hen  toaivedp  Where  the  con^ppn^,  Joins  in 
an  arbitration  andl  sets  up  an  award  by  way  of  defense,  it  thereby 
waives  tiie  policy  provisions  with  respect  to  prbofb  of  lioids. ' 

Bill  to  set  aside  .award.  Appeal  from  the  City  Qonr^.ot,  Eaj^t  ^t. 
Xiouls;  the  Hon.  W.  J.  N.  Moteps,  Judge,  presiding.  .Heard  in  this 
^urt  at  the  February  term,  1904.    Afllrmed.    dplnijbn  filed  March 

17, 190S.       ;■■  _      '■'.'■•  "■'  .'■'■■■ 

Babo£b  &  HiCKfi  and  Kxamiuk,  Ejbam^b  &  Sbabpfeb^ 
-iot  appellant.  i 

A.  A.  HwT  ai;id  B,.  H.  Qan^Ta  apd  Wjs|s  &  Mpl^jJj/JiY, 
:for  appellees.    .  ;       :  ,  : 

.  Kb.  Justicb  C^eighton  delivered  th^  opinion  of  tihe 
«court 

This  was  a  bill  in  chancery,  in  the  City  Court  of  Eaat 
St.  Louis,  by  ajppellees  against  appellant,  to  set  asid€|  an 
:award,  and  to  ascertain  and  decree .  the  J)ayme^i  of  the 
amount  justly  due  to  appellees,  on  a  fire  insurance  policy. 
The  cauke  was  heard  and  determined  upon  evidence  pro- 
duced in  open  court^  and  resulted  in  a  decree  in  favor  of 
appellees,  setting  aside  the  award,  finding  the  amount  justly 
due  on  the  policy  to  be  $2,500.97  and  ordering  appellants 
to  pay  to  appellees,  David  E.  Parker  and  Floyd  A,  Boyles, 
the  sum  of  $508.86,  with  interest  at  the  rate  of  five  per 
4cent  from  December  7,  1903,  the  date  of  the  decree;  and  to 
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appellee,  Illinois  State  Trust  Company,  the  sum  of  $2,- 
022.11,  with  interest  at  the  same  rate  from  said  date. 

Appellant  had  issued  an  insurance  policy  to  appellees, 
Parker  and  Boyles,  upon  a  building  owned  by  them,  and  in 
which  appellee,  Illinois  State  Trust  Company,  was  in- 
terested as  mortgagee.  The  policy  contained  the  following 
provision:  "If  fire  occurs,  *  *  *  In  the  event  of  dis- 
agreement as  to  the  amount  of  loss,  the  same  shall  *  *  * 
be  ascertained  by  two  competent  and  disinterested  apprais- 
ers, the  insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  disinterested 
umpire;  the  appraisers  shall  then  estimate  and  appraise  the 
loss,  stating  separately  the  sound  value  and  damage,  and, 
failing  to  agree,  shall  submit  their  difference  to  the  umpire ; 
and  the  award  in  writing  of  any  two  shall  determine  the 
amount  of  such  loss." 

On  March  1,  1902,  fire  did  occur^  and  there  was  dis- 
agreement as  to  the  amount  of  the  loss.  And  thereupon, 
appellees  selected  G.  Bosley  and  appellant  selected  C.  J. 
Miller,  as  appraisers,  and  they  two,  chose  W.  J.  Edinger  to 
act  as  umpire.  On  March  17,  Miller  and  Edinger  "signed 
and  returned  a  written  report,  that  they  had  estimated  and 
carefully  appraised  the  property  and  determined  its  sound 
value  before  the  fire  to  have  been  $1,800,  and  the  loss 
and  damage,  including  property  totally  destroyed,  to  be 
$1,481.70." 

Appellant  offered  to  pay  the  amount  of  this  award,  but 
appellees  were  dissatisfied  with  the  award  and  refused  to 
accept  the  amount  therein  reported,  in  full  discharge  of 
appellant's  liability,  and  filed  their  bill  as  above  noted. 

Omitting  the  introduction,  inducement  and  historical 
features  of  the  bill,  the  charge  and  prayer,  as  abstracted 
are  as  follows: 

"Your  orators  further  show,  that  the  said  appraisers  G. 
Bosley  and  C.  J.  Miller,  had  not,  and  did  not,  acting  to- 
gether, as  such  appraisers,  consider  and  estimate  the  amount 
of  the  said  loss  and  damage,  and  had  come  to  no  agreement 
or  decision  ss  to  any  part  or  portion  of  the  said  loss;  that 
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the  said  appraisers^  G.  Bosley  and  C.  J.  Miller,  did  not 
submit  to  the  said  W.  J.  Edinger  any  matters  of  difference 
between  theia  to  be  passed  upon  and  determined  by  said 
umpire,  as  to  the  said  loss  and  damage,  and  the  said  umpire 
was  not  called  upon  or  requested  by  said  appraisers  to  settle 
any  such  differences;  that  the  said  award  is  the  award  and 
decision  of  the  said  C.  J.  Miller  and  W.  J.  Edinger  ex-- 
clusively,  without  any  agreement  thereto,  or  as  to  any  part 
or  portion  thereof  by  the  said  G.  Bosley,  one  of  the  said 
appraisers;  that  the  said  appraisers  did  not  act  together 
in  the  making  of  the  said  award,  that  it  was  made  by  the 
said  C.  J.  Miller  and  W.  J.  Edinger,  without  consultation 
*  or  conference  with  the  said  G.  Bosley,  that  no  meetiijgs  were 
<  held  at  which  all  of  the  said  appraisers  and  the  said  umpire 
were  present  and  at  which  the  question  of  the  amount  of 
the  said  award,  and  the  amount  of  your  orators'  loss  and 
damage  by  said  fire  were  considered ;  that  your  orators  were 
never  notified  by  said  appraisers  and  umpire  or  |iny  or 
either  of  them  of  any  time  and  place  of  hearing  upon  the 
question  of  said  appraisement  and  award,  and  had  no 
knowledge  or  opportunity  to  be  heard  at  any  such  meeting ; 
that  the  said  award  was  made  without  the  taking  or  hear^ 
ing  of  any  evidence  by  the  C.  J.  Miller  and  W.  J.  Edinger 
and  without  the  knowledge  of  your  orator  or  the  said  G. 
Bosley;  that  the  amount  of  the  said  award  is  very  much 
less  than  the  loss  and  damage  to  said  property  caused  by 
fire ;  that  the  said  award  by  reason  of  the  aforesaid  premises 
is  null  and  void  and  of  no  binding  force  or  efftet  upon 
your  orators. 

Forasmuch,  therefore,  as  your  orators  are  without  remedy 
in  the  premises,  except  in  a  court  of  equity,  and  to  the  end 
that  lie  said  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  England,  may  be  required  to  make  full  and 
direct  answer  to  the  same,  but  not  under  oath,  the  oath  be- 
ing waived,  that  upon  a  final  hearing  hereof,  the  said  award 
may  be  set  aside  and  declared  null  and  void  and  of  no 
binding  force  or  effect  upon  your  orators;  that  this  court 
ascertain  the  amount  of  loss  and  damage  sustained  by  your 
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orators  on  account  of  the  said  fire,  and  also  the  amount  due 
to  the  said  Illinois  State  Trust  Company,  on  said  mortgage 
indebtedness;  that  the  court  will  thereupon  order  and  de- 
cree the  payment  of  the  amount  found  to  be  justly  due  to 
your  orators  on  said  policy,  the  sum  due  to  the  said  Illinois 
State  Trust  Company,  on  said  mortgage  indebtedness,  and 
will  order  and  decree  that  the  said  defendant  company  pay 
the  balance  of  the  amount  so  found  to  be  due  on  said  policy 
to  your  orators." 

The  bill  was  demurred  to,  demurrer  overruled,  and  ap- 
pellant answered;  denying  all  the  charges  as  to  misconduct 
on  the  part  of  the  two  appraisers  who  signed  the  report; 
sets  up  the  report  of  the  appraisers,  avers  its  validity  and 
tenders  the  sum  therein  reported.  .  It  sets  up  all  the  pro- 
visions of  the  policy  requiring  notice  and  proofs  of  loss,  and 
avers  that  they  have  neither  been  complied  with  nor  waived ; 
that  the  amoimt  of  loss  did  not  exceed  the  amount  of  the 
award ;  denies  that  appellees  are  entitled  to  the  relief  prayed 
or  any  part  thereof,  and  challenges  the  jurisdiction  of  the 
court,  claiming  the  right  to  have  the  matters  in  dispute 
determined  in  a  court  of  law. 

Counsel  for  appellant  raise  but  two  questions  in  their 
brief  and  argument.  These  are,  as  to  the  validity  of  the 
awards  and  as  to  the  jurisdiction  of  the  court  We  deem  it 
better  form  to  consider  the  latter  question  first. 

Upon  this  question  counsel  says:  "It  is  next  contended 
by  ap])ellant  that  there  is  no  equity  in  the  bill  and  that  a 
court  of  chancery  has  no  jurisdiction  of  the  matter  involved ; 
that  if  this  is  a  void  award,  that  would  not  have  prevented 
complainants  from  having  a  valid  award  made  and  then 
bringing  a  suit  at  law.  *  »  *  If  this  award  is  valid  the 
bill  should  have  been  dismissed.  If  it  is  void,  appellees 
should  have  had  a  valid  one  made,  and  then  proceeded  in  a 
court  of  law."  To  support  this  position  counsel  cite  and  rely 
upon  the  following  cases  as  authority :  Carroll  v.  Girard  F. 
fe  M.  Ins.  Co.,  72  Cal.  297,  and  Fisher  v.  Merchants  Ins. 
Co.,  50  Atlantic  Reporter  282  (Supreme  Court  of  Maine). 
To  these  may  be  added  Davenport  v.  Long  Island  Ins.  Co , 
9 
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10  Daly's  New  York  Common  Pleas  Report  536,  a  case 
stronger  in  favor  of  appellant's  position  than  either  of 
the  others,  and  cited  by  the  Maine  Court  in  support  of  its 
holding  in  Fisher  v.  Merchants  Ins.  Co.,  supra.  These 
three  cases  are  typical  and  leading  cases  of  their  class. 

We  must  approach  the  interpretation  of  this  clause  of 
the  policy  bearing  in  mind  that  it  is  of  that  class  which 
the  Appellate  and  Supreme  Courts  of  this  state  have  so 
often  said  must  be  construed  most  strongly  against  the  in- 
surer and  most  favorably  toward  the  insured.  The  lan- 
guage in  the  California  cases,  the  concluding  part  of  a 
clause  which  up  to  tliat  point  is  in  substance  the  same  as 
that  in  the  case  at  bar,  is,  ^^no  suit  or  action  against  this 
company  for  the  recovery  of  any  claim  by  virtue  of  this 
policy  shall  be  sustainable  in  any  court  of  law  or  chancery 
until  an  award  shall  have  been  obtained  fixing  the  amount 
of  such  claim  in  manner  herein  above  provided."  In  the 
Maine  case  the  language  is  "such  reference,  unless  waived 
by  the  parties,  shall  be  a  condition  precedent  to  any  right 
of  action  in  law  or  in  equity,  to  recover  for  such  loss."  -In 
the  New  York  case  the  concluding  language  is,  "shall  be 
binding  and  conclusive  as  to  the  amount  of  such  loss  or 
damage."  This  question  has  been  directly  under  considera- 
tion by  our  own  Supreme  Court,  in  Niagara  Fire  Ins.  Co.  v. 
Bishop,  154  111.  9.  There  the  language  of  the  policy  is 
identical  with  that  of  the  case  at  bar.  With  the  question 
pressed  upon  the  court  there  as  it  is  pressed  upon  us  here, 
and  with  the  Davenport  case  under  the  eyes  and  in  the 
minds  of  the  judges,  the  court  said:  "It  was  said  in 
Davenport  v.  L.  I.  Ins.  Co.,  supra,  that  *  *  *  it  is  the 
duty  of  the  insured  to  at  least  propose  to  the  company  the 
selection  of  new  appraisers.  We  are  unable  to  subscribe  to 
this  doctrine,  so  far  as  the  policy,  upon  which  the  present 
suit  has  been  brought,  is  considered.  The  contract  here  only 
requires  the  parties  to  choose  appraisers  once  and  not  twice." 

As  to  the  remaining  question  counsel  say :  "The  appraise- 
ment and  award  are  valid  and  binding  in  this  case,  and  the 
recovery  in  any  event  cannot  be  more  than  $1,481.70." 
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Whatever  may  be  the  law  elsewhere,  it  is  well  established 
in  this  state  that  coarts  of  equity  have  jurisdiction  over 
the  subject-matter  and  will  set  aside  awards,  not  only  for 
fraud  and  for  corrupt  practices  on  the  part  of  the  arbitrators 
or  parties,  but  for  mistake,  or  wilful  misconduct  of  the  ar- 
bitrators. Citizens  Insurance  Co.  v.  Hamilton,  48  111. 
App.  593 ;  Catlett  v.  Dougherty,  114  IlL  588,  and  author- 
ities cited  by  counsel  and  court  in  these  two  cases.  And  it 
is  a  rule  without  a  qualification  that  where  a  court  of 
equity  has  properly  taken  and  retained  jurisdiction  of  a 
subject-matter  for  any  purpose,  where  all  interested  parties 
are  before  the  court,  and  where  it  is  found  practicable  to 
do  so,  the  court  may  retain  jurisdiction  for  the  purpose  of 
closing  up  all  controversy  between  the  parties,  incident  to 
the  subject-matter,  and  meting  out  complete  justice. 

Tim  bill  in  this  case  sets  up  a  state  of  facts  which  call 
upon  a  court  of  equity  to  take  jurisdiction  and  set  aside  and 
vacate  the  award,  and  sufficient  of  the  material  allegations 
of  the  bill  are  clearly  proven  by  the  evidence  to  warrant  the 
chancellor  who  heard  the  case,  in  his  findings  and  decree, 
not  only  concerning  the  validity  of  the  award,  but  as  to  the 
liability  of  appellant  in  the  full  amount  found. 

All  questions  as  to  notice  and  proof  of  loss  have  been 
waived.  "Where  a  company  joins  in  an  arbitration  and  sets 
up  an  award  as  a  defense,  it  thereby  waives  the  policy  pro- 
visions regarding  proofs  of  loss,  even  though  the  policy 
stipulates  that  no  provision  therein  shall  be  waived  except 
by  written  indorsement."  Carroll  v.  Girard  Fire  Ins.  Co., 
16  Insurance  Law  Journal,  page  784. 

We  find  no  material  error  in  this  record.  The  decree  of 
the  City  Court  of  East  St  Louis  is  affirmed. 

'Affirmed. 
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Jeff  Wright  v.  Illinois  Central  Railroad  Company. 

1.  Declaration — how  considered  when  tested  by  demurrer.  When 
a  declaration  or  other  pleading  is  tested  by  demurrer,  all  reasonable 
presumptions,  intendments  and  inferences  are  taken  against  the 
pleader. 

2.  Declaration — when  does  not  state  cause  of  action.  Where 
a  declaration,  to  which  a  demurrer  has  been  interposed,  and  relied 
upon,  does  not  show  the  proximate  causal  connection  between  the 
wrongful  act  alleged  and  the  injury  complained  of,  no  cause  of  ac- 
tion is  set  up. 

3.  Declaration — when  does  not  set  up  cause  of  action.  Held,  in 
this  case,  that  the  declaration  in  this  case,  which  charged  that  the 
Injury  to  the  plaintiff  was  caused  by  a  maul  dropping  from  the 
hands  of  a  fellow  workman  and  striking  him,  did  not  set  up  a 
cause  of  action. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Warren  W.  Duncan,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term»  1904.  Affirmed. 
Opinion  filed  March  17,  1905. 

William  A.  Schwartz  and  Hosea  V.  Feeeell,  for 
plaintiflF  in  error. 

W.  W.  Babe  and  R.  J.  Stephens,  for  defendant  in  er- 
ror; J.  M,  Dickinson,  of  counsel. 

^-  Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court  0 

This  was  an  action  in  case,  in  the  Circuit  Court  of 
Jackson  county,  by  plaintiff  in  error  against  defendant  in 
error  to  recover  damages  for  a  personal  injury  sustained  by 
plaintiff  in  error  while  in  the  service  of  defendant  in  error, 
as  a  section  hand.  In  the  Circuit  Court  a  general  demurrer 
was  interposed  to  plaintiff's  declaration.  The  court  sus- 
tained the  demurrer,  plaintiff  elected  to  stand  by  his  declara- 
tion and  thereupon  the  court  rendered  judgment  in  favor  of 
defendant  against  plaintiff  for  costs  of  suit. 

The  only  question  for  our  determination  here  is,  whether 
the  Circuit  Court  erred  in  sustaining  defendant's  demurrer 
to  plaintiff's  declaration. 
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The  declaration  consists  of  four  counts.  The  first  count 
as  abstracted  by  counsel  for  plaintiff  in  error  is  as  follows: 
"That  plaintiff  was  in  the  employ  of  defendant;  that  it  was 
the  duty  of  defendant  not  to  require  and  demand  the  co- 
employes  of  plaintiff  to  perform  their  work  in  such  a 
manner  as  to  expose  plaintiff  and  other  workmen,  to  un- 
necessary danger  and  peril;  that  plaintiff  and  other  em- 
ployes were  working  on  defendant's  road,  and  that  defendant 
negligently  and  carelessly  ordered  and  commanded  a  cer- 
tain co-employe  of  plaintiff  to  remove  an  iron  plate  from 
under  a  track  rail  by  striking  said  plate  with  an*  iron, 
spike  maul;  that  defendant  knew,  or  by  the  exercise  of 
due  care  could  have  known,  that  said  maul  was  liable  to. 
slip  from  the  hands  of  said  workman,  and  that  if  it  did  so 
it  would  very  likely  strike  plaintiff  or  some  of  the  other 
workmen  and  seriously  injure  them.  And  that  while  plain- 
tiff was  working  at  the  place  required  by  defendant,  and 
while  the  workman  was  attempting  to  remove  the  plate  by 
knocking  it  out  with  the  maul,  the  maul  slipped  from  the 
hands  of  the  workman,  and  while  in  the  exercise  of  due 
care  for  his  own  safety,  plaintiff  was  struck  by  the  maul 
and  seriously  injured.'*  In  addition  to  what  is  stated  in 
the  first  count,  it  is  alleged  in  the  second  count  that  the 
section  gang  of  which  plaintiff  was  a  member  was  under 
the  direction  and  control  of  a  foreman  who  had  full  power 
and  authority  to  direct  the  men  and  the  work  and  to  hire 
and  discharge;  describes  the  maul  (an  ordinary  spike  maul, 
allied  to  weigh  ten  pounds),  states  that  the  day  was  cold, 
that  the  man  using  the  maul  wore  gloves,  and  that  plaintiff 
was  required  to  work  within  a  distance  of  to-wit:  twenty 
feet  of  the  man  using  the  maul.  The  third  count  is  not 
different  from  the*  first  in  any  material  respect,  here  inr 
volved.  The  fourth  count  in  addition  to  what  is  in  the 
others,  contains  the  allegatix)n  that  the  foreman  ordered 
a  co-employe  of  plaintiff  to  remove  a  plate  from  under  a 
track  rail  by  knocking  it  out  from  under  the  rail  with  an 
iron  spike  maul,:  and  .that  the  common  and  safe  way  of 
removing  such  platea.^wto  "to  lift  tjie  rail  and  then  to  pull 
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out  the  plate.  And  it  is  alleged  in  this  count  as  in  all 
the  others  that  defendant  knew^  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  that  said  maul  was  liable 
to  slip  out  of  the  hands  of  the  workman  using  it  and  that 
if  it  did  so  it  was  liable  to  hit  some  of  the  co-employes 
standing  and  working  near  by. 

When  a  declaration  or  other  pleading  is  being  tested  by 
demurrer,  we  must  always  bear  in  mind  that  all  reasonable 
presumptions,  intendments  and  inferences  stand  against 
the  pleader.  So  tested,  the  substantive  facts  set  up  in  the 
first,  second  and  third  counts,  disclose  no  more  than  that 
ordinary  work  was  being  performed  by  plaintiff  in  error 
and  his  co-employes  in  the  line  of  their  ordinary  employ- 
ment in  a  proper  and  usual  manner,  and  that  one  of  the  men 
let  the  maul  slip  from  his  hand  and  hurt  plaintiff.  In  such 
case,  and  where  no  more  is  disclosed  than  appears  here,  the 
injury  is  always  held  to  be  the  result  of  hazard  ordinarily 
incident  to  the  employment,  for  which  the  employer  is  not 
liable. 

The  fourth  count  is  of  a  different  class.  It  is  based  upon 
the  theory  that  there  was  a  common  and  safe  way  of  doing 
the  particular  work  in  hand,  and  that  the  superior  servant 
of  defendant  in  error,  who  was  at  the  time  in  charge  of 
the  work  and  of  the  men,  adopted  an  uncommon  and  unsafe 
way,  directed  the  performance  of  the  work  in  that  way, 
and  that  as  a  proximate  result  thereof  plaintiff  in  error  was 
injured.  The  question  is,  when  we  hold  all  reasonable 
presumptions,  intendments  and  inferences  against  the  plead- 
ing, does  it  meet  the  full  measure  of  the  concept  upon  which 
it  is  based  t  Counsel  cite  the  following  cases  in  support  of 
this  feature  of  their  case:  C,  B.  &  Q.  'R.  R,  Co.  v.  Blank,. 
24  HI.  App.  488;  City  of  Chicago  v.  C^onin,  91  HI.  App- 
466;  C.  &  A.  R.  R  Co.  v.  Majr,  108  111.  288 ;  Offutt  v.  Co- 
lumbian Exposition,  176  HI.  472,  and  I.  C.  R.  R.  Co.  v^ 
'Atwell,  198  HI.  200.  None  of  these  cases  turn  upon  the 
sufficiency  of  a  declaration,  when  tested  by  demurrer,  and 
the  facts  established  by  the  evidence  in  each  and  all  of 
them,  are  so  dissimilar  to  such  facts  as  appear  and  must  be 
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inferred  from  what  the  declaration  in  the  case  at  bar  states, 
and  what  it  does  not  state^  as  to  make  them  of  little  value  as 
controlling,  or  gaiding  authority,  here. 

Assuming  the  existence  of  both  a  wrongful  act  and  an 
injury,  still  as  a  basis  for  liability,  there  must  be  a  prox- 
imate causal  connection  between  the  wrongful  act  and  th& 
injury,  and  this  must  be  such  as  under  the  particular  cir- 
cumstances of  the  particular  case  might  reasonably  have 
been  foreseen.  It  is  true  that  in  some  cases,  the  existence 
of  the  two  facts  speaks  the  connection,  but  this  case  does  not 
fall  within  that  class  of  cases.  It  is  also  true  that  what  is. 
proximate  cause,  is  usually  a  question  of  fact  for  a  jury 
and  not  a  question  of  law  for  the  court,  but  upon  a  given 
state  of  facts,  such  as  are  disclosed  in  a  declaration  or  a 
line  of  undisputed  evidence,  and  where  it  is  apparent  to 
the  court  that  all  disinterested  reasonable  minds  will  agree, 
then  whether  the  cause  is  approximate  or  remote  becomes 
a  question  of  law  for  the  court. 

"The  general  rule  is,  that  one  is  answerable  for  the  con- 
sequences of  a  fault  which  are  natural  and  probable ;  but  if 
his  fault  happens  to  concur  with  something  extraordinary 
and  unforeseen  he  will  not  be  liable."  American  Express 
Co.  V  Risley,  77  111.  App.  476.  Every  defendant  shall  be 
held  liable  for  all  those  consequences  which  might  have 
been  foreseen  and  expected  as  the  result  of  his  conduct,  but 
not  for  those  he  could  not  have  foreseen,  and  was  therefore 
under  no  moral  obligation  to  take  into  consideration.  Fent 
V.  T.  P.  &  W.  Ry.  Co.,  59  111.  349;  T.  W.  &  W.  Ry.  Co. 
V.  Muthersbaugh,  71  111.  572;  Schmidt  v.  Mitchell,  84 
111.  195.  "Proximate  cause  is  therefore  probable  cause^ 
and  remote  cause  is  .improbable  cause."  Where  "the  negli- 
gent act  and  the  injury  are  known  by  common  experience 
to  be  usual  in  consequence,  and  the  injury  is  most  likely  to 
follow  the  acts  in  the  ordinary  course  of  events,  it  is  always 
a  question  of  fact  for  the  jury  whether  the  negligence  was 
the  proximate  cause  of  the  injury;"  otherwise  it  is  a  ques- 
tion of  law  for  the  court  Armour  v.  Gk)lkowska,  202  111. 
144;  Missouri  Malleable  Iron  Co.  v.  Dillon,  206  IlL  146. 
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The  presumption  is  that  the  maul  was  an  ordinary  im- 
plement of  that  description  and  perfect  in  construction  and 
repair;  that  the  workman  who  was  using  it  was  an  ex- 
perienced and  careful  workman  accustomed  to  use  that  char- 
acter of  implement;  that  he  was  not  upon  a  tottering  scaf- 
fold, suspended  by  a  rope,  or  down  in  a  ditch,  and  tiiat  he 
was  in  fact  not  in  any  wise  hampered  by  his  environments. 
It  is  true  one  count  states  that  it  was  a  cold  day  and  he  had 
on  gloves,  but  the  presumption  on  the  state  of  record  here 
is,  that  this  was  usual  and  proper. 

Tested  by  the  law  as  we  understand  it,  the  alleged  cause 
was  remote  and  not  proximate,  and  upon  the  facts  alleged 
and  inferrable,  this  is  a  question  of  law  for  the  court  and 
not  a  question  of  fact  for  a  jury. 

While  defendant  in  error  might  well  have  known  as  any 
reasonable  man  would,  that  if  the  workman  did  let  the  maul 
slip  out  of  his  hands  it  would  probably  hurt  somebody,  yet 
all  disinterested  reasonable  minds  will  agree  that  it  could 
not  have  been  reasonably  foreseen,  under  the  circumstances, 
that  the  workman  would  "probably"  let  it  slip  out  of  his 
hands,  that  such  was  ^Tcnown  by  common  experience  to  be 
usual  in  consequence."  The  lault  charged  against  de- 
fendant in  error  in  this  case  "happened  to  concur  with  some- 
thing extraordinary  and  unforeseen,"  and  therefore  it  is 
not  liable  for  the  consequences. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

A-ffirmed. 


Michael  W.  Brown  v.  Charles  L.  Otrleh,  trustee,  etc. 

1.  Abstract — when  not  sufficient  for  review.  When  the  abstract 
filed  on  appeal  does  not  disclose  any  errors  assigned  upon  the  record, 
nothing  is  presented  for  review. 

Action  of  assumpsit  Error  to  the  County  Court  of  Union  County; 
the  Hon.  Monroe  C.  Crawford,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term.  1904.  Affirmed.  Opinion  filed  March  17. 
1906. 
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Tatlob  Doi>d,  for  plaintiff  in  error. 

H.  F.  BussEY  and  A,  J.  Pickbbll,  for  defendant  in 
error. 

Mr.  Justice  Ceeighton  delivered  the  opinion  of  the 
court 

This  was  a  suit  in  assumpsit  by  defendant  in  error 
against  plaintiff  in  error,  in  the  County  Court  of  Union 
county,  to  recover  judgment  on  two  promissory  notes,  ex- 
ecuted by  plaintiff  in  error  to  Serena  A-  Brown.  Trial  by 
juiy.  Verdict  and  judgment  in  favor  of  defendant  in  error 
for  $367.50. 

The  notes  in  controversy  were  executed  and  delivered  by 
plaintiff  in  error,  to  Serena  A.  Brown,  February  25,  1901 ; 
on  Jime  15,  1901,  a  petition  in  bankruptcy  was  filed  in  the 
United  States  Court  for  the  Southern  District  of  Illinois 
against  Serena  A.  Brown  by  twelve  of  her  creditors.  On 
September  2,  1901,  she  was  adjudged  a  bankrupt^  and 
Charles  L.  Otrich,  defendant  in  error,  was  appointed  trustee 
in  bankruptcy  of  her  estate,  whereby  the  notes  in  suit  here 
came  into  his  hands,  as  assets  of  said  bankriipt's  estate.  No 
defense  is  attempted  to  be  interposed  to  the  merits,  but  it 
appears  from  the  record  that  plaintiff  in  error  sought,  by 
certain  pleas,  exceptions  and  proffered  instructions,  to  raise 
some  question  as  to  the  jurisdiction  of  the  Federal  Court 
to  render  the  judgment  of  bankruptcy  and  appoint  the 
trustee. 

So  far  as  the  abstract  of  the  record  furnished  us  by 
plaintiff  in  error  discloses,  the  questions  raised  and  sought 
to  be  raised  by  him  in  the  trial  court,  were  purely  technical 
and  without  merit. 

The  abstract  does  not  disclose  any  errors  assigned  upon 
the  record.  In  such  state  of  case  and  upon  such  state  of 
record,  we  are  not  required  to  write  at  length  in  a  case.' 
'*An  assignment  of  errors  is  in  effect  a  pleading,  and  per- 
forms the  same  office  as  a  declaration  in  a  court  of  original 
jurisdiction."    Marsh  v.  Jones,  106  111.  App.  577;  Conlon,. 
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use  etc.  y.  Manning,  43  111.  App.  863 ;  Lang  v.  Max,  50 
111.  App.  466 ;  Jesse  French  Piano  &  Organ  Co.  v.  Meehan^ 
77  111.  App.  577.  Such  errors  as  are  relied  upon  should 
not  only  be  assigned  on  the  record,  but  should  be  brought 
forward  into  the  abstract^  which  should  present  whatever 
a  reviewing  court  is  asked  to  examine.  Marsh  v.  Jones,  106 
111.  App.  577;  Gibler  v.  City  of  Mattoon,  167  111.  18; 
Staude  v.  Schiunacher,  187  III  187;  Traeger  v.  Mutual 
Building  Ass'n,  189  111.  814;  Douglass  v.  Miller,  102  HI. 
App.  845. 

The  judgment  of*  the  County  Court  is  affirmed. 

Affirmed: 


WlUlam  8.  MeKnlght  y.  Thomas  B.  Walker. 

1.  Verdict — when  presumed  supported  hy  the  evidence.  Where 
the  bill  of  exceptions  does  not  purport  to  contain  all  of  the  evidence, 
it  will  be  presumed  that  the  verdict  is  supported  by  the  evidence 
heard. 

Action  of  replevin.  Appeal  from  the  County  Ck)urt  of  Clay  County; 
the  Hon.  John  R.  Bokney,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1904.    Affirmed.    Opinion  filed  March  17,  1905. 

EosE  and  McCoixum^  for  appellant. 

H.  W.  Shmneb  and  B.  D.  Monboe^  for  appellee. 

Mb.  Justice  Creiohton  delivered  the  opinion  of  the 
court 

This  was  a  suit  in  replevin  commenced  by  appellant 
against  appellee,  before  a  justice  of  tlie  peace  of  Clay 
county.  After  trial  and  judgment  in  the  justice  court  the 
case  was  appealed  to  the  County  Court,  and  from  the 
judgment  of  that  court  an  appeal  is  prosecuted  to  this 
court 

The  controversy  involves  the  ownership  of  a  few  fence 
posts,  worth  less  than  $20.  The  case  has  been  tried  by 
jury  five  times. 
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All  the  material  questions  involved  in  this  appeal  are  de- 
pendent upon  the  state  of  the  evidence,  and  the  record  does 
not  purport  to  contain  all  the  evidence. 

Where  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence,  the  court  must  presume  that  there  was 
BuflScient  proper  evidence  to  warrant  the  verdict  and  sustain 
the  judgment,  and  in  such  case,  unless  some  error  not  de- 
pendent  upon  the  evidence  is  well  assigned,  the  judgment 
of  the  trial  court  should  be  affirmed. 

There  are  other  defects  in  both  the  record  and  the  ab- 
stract but  the  one  above  noted  is  all  controlling,  in  a  case 
of  this  character,  and  the  others  need  not  be  discussed. 

The  judgment  of  the  County  Court  is  affirmed. 

Affirmed. 


Jules  C.  Jalageas  and  C.  Tonchette  t.  Mrs.  B.  Y.  Winton. 

1.  Lease — when  terms  of,  as  to  character  of  demised  premises, 
may  he  enforced  by  injunction.  An  injunction  lies  to  restrain  the 
use  of  premises  for  a  dram-shop  where  the  same  were  demised  for 
use  ad  a  grocery  store. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Robert  D.  W.  Holder,  Judge,  presiding.  Heard 
In  this  court  at  the  August  term,  1904.  Approved.  Opinion  filed 
March  17,^1906. 

FoBEMAN  and  Whitnel,  for  appellants. 

Dill  &  WiLDEKMAN  and  W.  P.  Launtz,  for  appellee. 

Mb.  Justice  Cbeiohtox  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  St 
Clair  county  by  appellee,  owner  and  lessor  of  certain  build- 
ings and  premises  in  the  city  of  East  St  Louis,  against 
appellants  as  lessees  and  occupants  of  said  buildings  and 
premises,   to   enjoin   appellants   from   conducting   in   said 
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premises  or  any  part  thereof,  a  dram-shop  for  the  sale  or 
giving  away  of  intoxicating  or  malt  liquors. 

The  bill  aflleges  in  substance,  that  on  the  10th  day  of 
January,  1902,  appellee  entered  into  a  written  lease  with 
appellant  Jalageas,  whereby  she  leased  to  him  two  store 
rooms  and  basement  thereunder,  ^%  be  occupied  as  a 
grocery  store,"  for  a  term  of  four  years,  at  a  rental  of  $66 
per  month;  that  appellant  Jalageas  took  possession  under 
the  lease,  and  thereafter  associated  with  him  appellant 
Touchette,  and  they  began  to  and  were  carrying  on  the 
business  of  keeping  a  dram-shop,  in  a  portion  of  tiiie  leased 
premises,  by  selling  therein  intoxicating  liquors  at  retail 
to  customers,  thereby  exposing  her  premises  to  the  penalties 
and  liabilities  imposed  upon  landlords  by  the  Dram-Shop 
Act. 

The  case  was  tried  by  the  chancellor  upon  the  evidence 
produced  in  open  court  There  is  little  conflict  in  the 
evidence  upon  any  material  question  of  fact  in  issue. 

The  undisputed  evidence  proves  that  the  lease  was  ex- 
ecuted, delivered  and  accepted:  as  stated  in  the  bill,  and  that 
it  contained  the  clause,  "to  be  occupied  as  a  grocery  store ;" 
that  appellant  Jalageas  took  possession  under  it  and  was 
conducting  a  grocery  store  therein  until  after  October  3, 
1903;  that  in  the  meantime  he  had  associated  with  him  as 
partner,  appellant  Touchette,  and  that  thereafter  they  fitted 
up  one  part  of  the  premises  with  a  bar  and  fixtures,  for  a 
saloon  (dram-shop)  stocked  it  with  intoxicating  liquors 
and  were  selling  the  same  at  retail  "by  the  drink"  to  cus- 
tomers, to  be  drank  on  the  premises;  were  keeping  what  is 
commonly  called  a  saloon  therein.  It  is  also  undisputed, 
that  on  October  3,  1903,  appellee  signed  a  writing  as  fol- 
lows: "October  3rd,  1903,  I  hereby  permit  J.  C.  Jalageas 
&  Co.  to  keep  liquors  at  their  store,  311-313  Broadway;" 
that  the  premises  referred  to  in  this  writing  are  the  same 
as  described  in  the  lease,  and  that  at  the  time  appellant 
Touchette  was  a  partner  with  appellant  Jalageas  doing 
business  under  the  firm  name  of  Jalageas  &  Co. 

Concerning  the   facts   and    circumstances   attending  the 


Fourth  Distbiot— A.  D.  1905.  141 

Jalageas  v.  Winton. 

signing  of  this  writings  there  is  little  dispute.  Appellee 
says:  '^I  went  in  there  and  gave  an  order  and  Mr.  Jalageas 
called  me  up  to  the  desk  and  asked  me  if  I  would  do  him  a 
favor,  and  I  said,  ^Certainly,  if  I  could  I  would,'  and  then 
he  called  his  partner,  Mr.  Touchette,  and  they  asked  me  if 
I  would  give  them  a  paper  to  enable  them  to  sell  liquors 
like  Luyties,  and  I  said,  ^Yes,  certainly,'  so  I  wrote  that 
paper  and  that  is  all  the  conversation  we  had.  I  never 
gave  my  permission  to  keep  a  saloon."  In  this  statement 
she  is  corroborated  by  her  daughter.  Appellant  Jalageas, 
on  cross-examination,  stated :  "The  rent  I  pay  is  the  same 
•paid  before;  I  use  bar  fixtures;  they  are  connected  with 
water  main;  use  more  water  than  before;  water  is  paid  for 
by  Mrs.  Winton;  I  sell  liquor;  can't  say  who  wrote  paper; 
it  is  not  my  writing.  I  was  there  when  it  was  written.  In 
the  talk  X  asked  to  sell  as  other  grocery  stores,  Luyties  and 
others.  Cavanaugh  is  my  neighbor.  Luyties  sells  by  the 
bottle.  They  do  not  keep  a  saloon  as  I  know  of,  but  there 
are  other  grocery   stores  that  had   saloons   in  connection. 

*  *  *  I  told  her  I  wanted  to  sell  like  Luyties  and  oth- 
ers." Appellant  Touchette  did  not  testify.  It  is  admitted 
that  no  consideration  passed  or  was  promised  for  the  signing 
of  this  paper,  and  that  appellant  Jalageas  has  paid  and  ap- 
pellee has  accepted  the  same  rent,  since  the  saloon  was 
opened  in  the  premises  as  before. 

Counsel  insist  that  appellee  had  knowledge  of  the  fact 
that  appellant  was  "fixing  up  the  rooms"  and  arranging 
them  for  the  purpose  of  opening  and  keeping  a  saloon  there- 
in, and  is  therefore  estopped  from  insisting  upon  such  con- 
struction of  the  lease  as  she  now  contends  for. 

The  evidence  does  not  sufficiently  support  this  view  of 
the  case  to  warrant  a  reversal  on  that  ground.  Upon  this 
question  appellee  was  interrogated,  upon  cross-examination, 
and  said:  "I  might  have  been  in  there  a  short  time  before 
the  word  came  to  me  that  he  was  selling.    I  don't  remember. 

*  *  *  I  expected  him  to  sell  like  Luyties.  *  *  *  i 
was  there  after  he  made  the  improvements."  And  appellant 
Jalageas  testified:     "During  the  time  of  making  those  im- 
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provements  Mrs.  Winton  was  there.  She  came  to  the  store 
very  often ;  she  made  no  objections.  After  the  improvement 
was  made  I  first  heard  of  the  objection."  This  is  all  the 
evidence  we  find  in  the  record  bearing  with  any  probative 
force  upon  that  question,  and  to  our  minds,  if  we  assume 
that  she  did  know  that  the  improvements  were  being  made 
before  they  were  completed,  the  evidence  falls  short  of  prov- 
ing that  she  knew  that  it  was  the  purpose  of  appellants  to 
open  up  and  keep  a  regular  saloon — dram-shop — ^in  the 
premises.  In  this  connection  appellant  was  asked  to  state 
whether  the  investments  he  made  in  the  stock  of  liquors  and 
•changes  in  the  building  would  have  been  made  had  it  not 
beeu  for  the  consent  given  by  appellee,  to  which  he  answered, 
that  they  would  not.  The  trial  court  sustained  an  objecticm. 
to  the  question  and  answer.  This  it  is  contended  was  error. 
It  would  have  been  proper  to  have  admitted  it  along  with 
the  other  evidence,  but  under  our  view  as  to  the  effect  of 
the  consent  given  under  the  circumstances  proven  as  by 
the  weight  of  the  evidence,  as  to  knowledge  on  the  part  of 
appellee,  of  the  true  purpose  of  appellants  in  procuring 
the  consent  and  making  the  changes,  its  rejection  is  not 
such  error  as  could  affect  the  ultimate  result  in  this  case. 

Counsel  insist  that  this  case  falls  under  the  rule,  that, 
"where  a  contract  may  be  given  two  constructions,  either 
of  which  is  reasonable,  the  one  most  favorable  to  the 
grantee  should  be  adopted.''  In  this  we  cannot  agree  with 
counsel.  To  our  minds  the  construction  contended  for  by  ap- 
pellants is  not,  under  the  evidence  in  this  case,  a  reason- 
able construction. 

Appellee  had  leased  her  premises  "to  be  occupied  as  a 
grocery  store,"  for  a  term  of  four  years,  and  the  lease  had 
more  than  three  years  to  run.  The  statute  provides  that 
"every  husband,  wife,  child,  parent,  guardian,  employer  or 
other  person,  who  shall  be  injured  in  person  or  property,  or 
means  of  support,  by  any  intoxicated  person,  or  in  conse- 
quence of  the  intoxication,  habitual  or  otherwise,  of  any 
person,  shall  have  a  right  of  action  in  his  or  her  own 
name,  severally  or  jointly,  against  any  persons  who  shall. 
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by  selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person  or  per- 
sons; and  any  person  owning,  renting,  leasing  or  permitting 
the  occupation  of  any  building  or  premises,  and  having 
]mowledge  that  intoxicating  liquors  are  to  be  sold  therein, 
or  who  having  leased  the  same  for  other  purposes,  shall 
knowingly  permit  therein  the  sale  of  any  intoxicating 
liqtwrs  that  have  caused,  in  whole  or  in  part  the  intoxication 
of  any  person,  shall  be  liable  severally  or  jointly  ♦  *  * 
for  all  damages  sustained  and  for  exemplary  damages." 

As  the  lease  existed  appellee  and  her  property  were  en- 
tirely free  from  peril  and  burden  imposed  by  the  statute. 
2Jow  without  payment  or  promise  of  any  consideration  of 
any  kind  for  the  additional  use,  and  the  peril  and  burden 
imposed  by  the  statute  where  premises  are  put  to  such  use; 
and  upon  the  representation  that  appellants  only  wanted  to 
fiell  as  Luyties  did,  by  the  bottle  and  at  wholesale,  she  signed 
a  paper  reading  as  follows:  "October  3rd,  1903.  I  hereby 
permit  J.  O.  Jalageas  &  Co.,  to  keep  liquors  at  their  store, 
311-813  Broadway.  Mrs.  B.  V.  Winton."  Appellant 
contends  that  upon  this  state  of  case,  the  words,  -^Hceep 
liquors  at  their  store"  should  be  construed  by  a  chan- 
-cellor,  in  a  court  of  eguity,  to  be  a  grant  of  permission  to 
set  up  and  keep  a  dram-shop  in  a  portion  of  her  premises 
for  a  period  of  more  than  three  years  yet  to  run,  and 
thereby  during  all  that  time  to  subject  her  and  her  prem- 
ises to  all  the  perils  and  burdens  imposed  by  the  Dram- 
Shop  Act,  upon  that  .business  in  its  most  dangerous  form, 
and  without  any  compensation  therefor.  It  is  not  reason- 
able. When  construed  as  appellee  understood  it,  the  con- 
sent imposed  upon  her  a  risk  and  burden  under  the  statute 
tfuUy  as  great  as  the  language  used  can  be  made  to  support. 

Counsel  further  contend  that  injunction  is  not  the  proper 
Temedy  in  this  case,  and  say :  "The  relief  sought  is,  strictly 
speaking,  nothing  but  specific  performance  of  contract'* 
and  cite  Consolidated  Coal  Co.  v.  Schmisseur,  135  HI.  371. 
The  facts  of  the  case  at  bar  do  not  bring  it  within  that 
feature  of  the  case  cited,  which  counsel  urge  as  applicable 
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here.  This  case  falls  tmder  the  general  rule,  fully  recog- 
nized in  that  case:  '^An  unauthorized  use  of  a  demised 
premises  may  be  enjoined,  where  the  use  to  which  the  prem- 
ises are  sought  to  be  appropriated  is  inconsistent  with  the 
purposes  for  which  they  were  let,  and  where  the  change 
will  operate  to  the  injury  of  the  lessor.'^  As  illustrating 
the  application  of  this  rule,  Mr.  High,  in  his  excellent  work 
on  injunction.  Vol.  I,  3rd  Edition,  Section  691,  says:  "So 
too,  the  lessor  may  restrain  his  lessee,  or  those  claiming 
under  him  or  acting  by  his  authority,  from  converting  the 
demised  premises  to  uses  repugnant  to  the  terms  of  the 
lease,  and  from  making  material  alterations,  as  by  changing 
a  building  rented  for  a  post  office  into  a  beer  hall,  or  a 
dwelling  into  a  warehouse." 

The  decree  of  the  Circuit  Court  is  approved. 

Approved. 


Mackay-Nisbet  Company  v.  F.  H.  Kuhlman. 

1.  Change  of  owistebship — when,  will  not  defeat  recovery.  Where 
goods  have  been  sold  to  a  person  running  a  basiness  under  the  sup- 
position that  no  change  in  the  ownership  thereof  has  taken  place,  a 
recovery  on  account  thereof  will  not  be  defeated  merely  because  of 
such  a  change  where  made  without  public  notice  and  without  aiH 
parent  change  in  the  subsequent  management  of  the  business.  * 

2.  Change  of  ownebshh* — wTiat  not  notice  of.  A  statement  made 
to  a  traveling  salesman,  not  purporting  to  be  a  general  agent,  that 
a  change  of  ownership  has  taken  place,  is  not  notice  to  the  employer 
of  such  salesman  selling  goods  in  reliai^ce  upon  no  change  of  owner- 
ship. 

3.  Pbomisb— loTien,  inures  to  the  benefit  of  a  third  party.  Where 
one  receives  a  valuable  consideration  for  a  promise  made  to  one 
person  for  the  benefit  of  a  third  person,  such  third  person  may 
enforce  the  promise. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Massac 
County;  the  Hon.  William  N.  Butler,  Judge,  presiding.  Heard  In 
this  court  at  the  August  term,  1904.  Reversed  and  remanded.  Opinion 
filed  March  17,  1905. 


Fourth  District— A.  D.  1905.  145 


Mackay-Nlsbet  Co.  v.  Kuhlman. 
C.  M.  FouTs^  for  appellant. 
Lannes  p.  Oakes,  for  appellee. 

Me.  Justice  Cbeiohton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  assumpsit,  in  the  Circuit  Court  of 
Massac  county,  by  appellant  against  appellee,  to  recover  for 
goods,  wares  and  merchandise  sold  and  delivered.  Trial 
by  jury.  Verdict  and  judgment  in  favor  of  appellee  for 
costs. 

Prior  to  1894,  one  Phillip  Clark  had  owned  and  con- 
ducted in  his  own  name,  a  general  store  in  the  village  of 
Hamletsburg,  Illinois.  In  1894,  Clark  failed  in  business 
and  appellee  took  possession  of  the  store  and  became  the 
owner  of  it  and  advertised  and  conducted  the  business  in 
his  own  name,  but  left  Clark  in  charge  of  the  store  asi 
clerk  and  manager  of  the  business.  From  that  time  on  until 
after  the  goods  for  which  recovery  in  this  suit  is  sought, 
were  sold  and  delivered,  every  feature  of  the  business  was 
conducted  and  carried  on  in  the  name  of  appellee,  with 
Clark  in  charge.  Appellee's  name  in  big  letters  remained 
upon  the  front  window;  envelopes  and  letters  heads,  with 
appellee's  name  on  were  in  use;  all  goods  were  ordered, 
marked  and  shipped  in  the  name  of  appellee,  and  all  bills 
payable  were  made  out  against  him  and  notes  were  given 
and  payments  were  made  in  his  name.  Clark  testifies 
that  all  this  was  authorized  by  appellee,  while  appellee  tes- 
tifies that  after  August  9,  1899,  it  was  not  authorized. 
However  this  may  be,  it  is  clear  from  the  evidence  that  the 
business  was  openly  so  conducted  and  that  appellee  knew  it, 
or  by  proper  diligence  would  have  known  it.  During  this 
time,  both  before  and  after  August  9,  1899,  many  invoices 
of  goods  were  purchased  from  appellant. 

On  October  8,  1901,  appellee  took  personal  charge  of  the 

store,  and  sold  it  to  a  Mr.  Vickers.    At  that  time  there  were 

outstanding  bills  payable,   aggregating  more  than  t$3,000, 

and   among  them   was   the  one   in   question  in   this  suit, 
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amounting  to  the  sum  of  $449,  evidenced  by  two  promis- 
sory notes  executed  in  the  name  of  appellee,  and  a  balance 
on  account.  It  appears  that  appellee  has  since  paid  all 
these  bills,  except  the  one  due  appellant 

The  only  defense  interposed  to  appellant's  bill  is  that  on 
August  9,  1899,  appellee  made  a  bill  of  sale  to  Clark.  It 
is  not  claimed  that  any  public  notice  of  any  kind  was 
given  of  this  transaction,  nor  that  there  was  any  change 
thereafter  in  the  management  or  manner  of  conducting  the 
business. 

Concerning  the  bill  of  sale,  Clark  testifies  as  follows :  "I 
became  insolvent  in  1893  or  1894.  F.  H.  Kuhlman  took 
possession  of  the  store  and  became  the  owner  of  it.  I 
clerked  for  him  and  managed  his  business  all  along.  He 
authorized  me  to  purchase  goods  on  his  credit  and  account 
and  I  did  so.  I  purchased  on  his  credit  from  various  whole- 
sale houses.  I  purchased  quite  a  great  deal  on  his  credit 
with  his  knowledge  and  consent  from  the  plaintiff,  Mackey- 
Nisbet  &  Co.  In  1899  Mr.  Kuhlman,  the  defendant, 
ma4e  me  what  he  called  a  bill  of  sale  for  the  store.  It 
was  not  recorded.  I  never  notified  Mackey-Nisbet  &  Co. 
about  it.  After  I  got  the  bill  of  sale  I  owed  Mr.  Kuhl- 
man for  the  store,  and  I  told  him  he  knew  I  was  insolvent 
and  could  not  run  the  store  in  my  name,  and  he  then 
authorized  me  to  continue  to  run  the  store  in  his  name  and 
buy  goods  on  his  credit  which  I  did  as  well  from  the  plain- 
tiff, as  various  other  wholesale  houses.  In  1901  or  1902, 
Mr.  Kuhlman  took  personal  charge  of  the  store,  and  in  a 
short  time  after  sold  it  to  Samp  Vickers.  When  he  took 
possession  of  it  last,  I  told  him  about  the  debts  of  the 
store  and  he  agreed  to  pay  them.  He  did  pay  something 
like  $3,300  of  the  debts.  I  told  him  about  the  debt  due 
plaintiff  at  that  time." 

Appellee  denies  no  part  of  Clark's  evidence,  above  noted, 
except  he  says  he  did  not  authorize  Clark  to  use  his  name 
and  buy  goods  on  his  credit 

During  the  progress  of  the  trial  the  court,  over  objection 
of  appellant,  permitted  appellee  to  testify,  that  a  short  time 
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after  August  9,  1899,  he  told  A.  H.  Stoermer,  a  traveling 
salesman  of  appellant,  in  a  saloon  at  Metropolis,  that  ^^he 
had  sold  out  his  store  at  Hamletsburg  to  Phillip  Clark, 
was  out  of  it  and  had  nothing  more  to  do  with  it."  The 
evidence  does  not  prove  that  Stoermer  was  a  general  agent 
of  appellant^  nor  that  appellant  so  held  him  out.  It  is 
true  that  Stoermer  was  at  the  time  mentioned  a  traveling 
salesman  for  appellant^  but  Hamletsburg  was  not  in  his 
territory  at  that  time,  nor  at  any  time  after  that.  Stoermer 
had  no  authority  whatever  with  respect  to  the  business  of 
appellant  which  was  being  transacted  with  this  store  at 
Hamletsburg,  and  further  the  statement  made  to  Stoermer, 
in  the  saloon  at  Metropolis,  if  such  statement  was  in  fact 
made,  was  not  made  in  connection  with  any  business  trans- 
acion  of  any  kind,  was  neither  within  the  scope  nor  apparent 
scope  of  Stoermer's  agency,  nor  is  it  claimed  that  the  state- 
ment was  made  for  the  purpose  of  giving  notice  to  appel- 
lant of  the  fact,  and  the  evidence  conclusively  proves  that 
no  such  information  was  communicated  to  appellant,  and 
that  it  had  no  such  notice,  but  on  the  contrary  its  agent, 
who  had  authority  to  transact  business  at  Hamletsburg 
was  assured  by  Clark,  who  was  openly  conducting  the  busi- 
ness in  appellee's  name,  with  his  knowledge,  that  the  store 
and  business  belonged  to  appellee. 

The  trial  court  erred  in  admitting  in  evidence  the  state- 
ment claimed  to  have  been  made  to  Stoermer,  and  in  giving 
the  second,  third,  fourth  and  sixth  instructions,  on  behalf 
of  appellee. 

In  addition  to  the  foregoing  the  undisputed  evidence  is, 
that  when  Clark  allowed  appellee  to  take  the  store  back  he 
informed  appellee  of  all  the  indebtedness,  including  that 
to  appellant,  and  appellee  agreed  to  pay  it.  The  turning 
back  of  the  store  by  Clark  to  appellee,  was  a  valuable  con- 
sideration for  this  promise  on  the  part  of  appellee  to  pay 
these  debts,  and  this  promise  inures  to  each  of  the  creditors, 
respectively. 

Plaintiff's  evidence  establishes  a  prima  facie  case  in  its 
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favor,  and  there  is  no  relevant  and  proper  evidence  in  the 
record  tending  to  prove  any  valid  defense. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  is  remanded^ 

Reversed  and  remanded. 


The  Missouri  and  Illinois  Coal  Company  t.  William 
J.  Beichert,  et  al. 

1.  Trustees — when,  as  succetsora  to  original  trustees,  may  mainr 
tain  action.  The  successors  of  original  trustees  named  in  a  will 
may  maintain  an  action  for  royalties  accruing  under  a  lease  without 
a  formal  transfer  of  such  lease  having  been  made  to  them. 

2.  Trustees — wTuit  does  not  defeat  right  to  recover  upon  lease. 
The  mere  fact  that  the  record  does  not  show  that  the  trustee  plain- 
tifTs  had  given  bonds,  will  not  defeat  their  right  to  recover  upon  a 
lease  held  by  them  as  trustees  of  the  estate  of  the  deceased  lessor. 

3.  Collateral  matters — when  proof  of,  immaterial.  In  an  action 
upon  a  lease  for  an  unpaid  balance  of  royalties,  it  is  improper  to 
permit  comparisons  between  the  output  of  the  mine  in  question  and 
other  mines,  especially  when  all  the  material  conditions  and  methods 
are  not  established  as  identical. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Robert  D.  W.  Holder,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Reversed  and  remanded.  Opin- 
ion filed  March  17,  1905. 

Crigleb  &  Kelley  and  M.  W.  Schaefer,  for  appellant 

L.  D.  Turner  and  Dili.  &  Wilderman,  for  appellees. 

Mr.  Justice  Cbeighton  delivered  the  oj)inion  of  the 
court. 

This  was  a  suit  in  assumpsit,  in  the  Circuit  Court  of  St. 
Clair  county,  by  appellees  against  appellant,  to  recover  a 
balance  of  royalty  alleged  to  be  due  to  appellees  for  coal 
mined  and  taken  by  appellant  from  certain  coal  lands 
worked  by  appellant  under  a  mining  lease,  which  appellant 
held   as  assignee  of  the  original  lessees.     The  declaration 
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consists  of  a  special  count  and  the  common  counts.  To 
the  declaration  appellant  filed  the  general  issue,  and  a  plea 
of  payment.  Trial  by  jury.  Verdict  and  judgment  in 
favor  of  appellees  for  $8,000. 

The  grounds  urged  by  counsel  for  appellant  in  support  of 
their  demand  for  a  reversal,  are:  "That  the  action  is  not 
brought  in  the  name  of  the  right  parties;"  that  the  trial 
court  admitted  improper  evidence ;  that  the  trial  court  gave 
two  improper  instructions  on  behalf  of  appellees,  and  re- 
fused to  give  two  proper  instructions  asked  on  behalf  of 
appellant. 

On  May  7,  1891,  Joseph  Eeichert  and  Maria  Reichert 
executed  a  mining  lease  to  Crittenden  McKinley  and  Will- 
iam S.  Scott,  for  a  term  of  fifteen  years.  By  the  terms  of 
the  lease  the  lessees  were  to  have  the  use  of  certain  three 
acres  of  land,  free  of  rent,  and  the  right  to  mine  and  re- 
move and  convert  to  their  own  use  coal  from  under  a  large 
hpdy  of  contiguous  land.  For  this  the  lessees  were  to 
pay  one-eighth  of  one  cent  per  bushel,  as  "rent  or  royalty," 
for  all  such  coal  dug  out  and  carried  away,  "as  shall  or 
would  pass  over  a  screen  with  spaces  measuring  one  and  one- 
half  inches  between  the  bars.  The  amount  thereof  to  be 
determined  by  the  railroad  freight  bills  and  weighmaster's 
certificates  or  tickets,  or  upon  other  good  and  sufficient  evi- 
dence that  will  satisfy  said  parties  of  the  first  part " 

On  the  14th  day  of  May,  1891,  the  lessees  named  in  said 
lease  assigned  and  transferred  it  to  appellant,  and  appel- 
lant entered  into  possession  thereunder.  On  August  22, 
1903,  Joseph  Reichert  died,  leaving  him  surviving  Maria 
Reichert,  his  widow  and  co-lessor,  and  Louisa  Serth,  Maria 
Comar,  George  Reichert,  Katie  Becker,  William  J.  Reich- 
ert, Emma  Renter,  Angelina  Barthel  and  Ida  Dunn,  his 
children  and  only  heirs  at  law.  On  the  25th  day  of  Sep- 
tember, 1893,  the  widow  of  the  lessor,  Joseph  Reichert, 
together  with  all  the  said  children  and  their  respective 
wives  and  husbands,  executed  and  delivered  to  Maria  Reich- 
ert and  August  Barthel  an  instrument  in  trust  conveying 
together  with  a  large  lot  of  other  lands,  those  from  under 


150  Appellate  C!oubts  of  Illinois. 

Vol.  119.]        Mlaaouri  ft  Illinois  Coal  CJo.  v.  Reichert. 

which  the  right  to  mine  and  take  coal  had  been  granted 
in  the  above  mentioned  lease.  This  conveyance,  however, 
was  made  subject  to  said  lease,  but  it  contains  a  provision 
that  the  trustees  shall  receive  all  rents,  royalties,  issues  and 
profits.  This  trust  instrument  also  provides  that  if  the  trus* 
tees,  or  either  of  them  shall  die,  or  desire  to  be  dis- 
charged, then  a  majority  of  the  heirs,  or  a  majority  of  the 
survivors,  may  nominate  and  substitute  any  person  or  per- 
sons to  be  trustee  or  trustees  in  place  of  said  trustee  or 
trustees  dying  or  desiring  to  be  discharged,  and  that  so 
often  as  any  new  trustee  or  trustees  shall  be  so  appointed, 
"all  real  estate  which  shall,  for  the  time  being,  be  holden 
upon  the  trusts  hereof,  shall  be  thereupon  conveyed,  trans- 
ferred and  assigned  respectively  in  such  maimer  that  the 
same  may  become  legally  and  effectively  vested  in  the  acting 
trustees  hereof,  for  the  time  being,  to  and  for  the  same 
uses  *  *  *  and  every  new  trustee  shall  from  the  time 
of  filing  his  bond  *  *  *  be  competent  in  all  things 
to  act  in  the  execution  of  said  trust."  After  entering  upon 
the  discharge  of  their  duties,  one  of  the  trustees  named  in 
the  instrument  died  and  the  other  resigned,  and  on  May 
18,  1896,  appellees  were  duly  nominated  and  substituted 
as  trustees,  and  entered  upon  the  discharge  of  their  duties 
as  such,  and  so  continue  to  the  present  time,  and  were  so 
recognized  and  dealt  with  by  appellant  from  the  day  of 
their  appointment  to  the  day  of  the  trial  of  the  case  at  bar. 

It  was  contended  on  the  trial  and  is  contended  here,  that 
appellees  are  not  'the  proper  parties  to  bring  this  suit. 
In  support  of  this  contention  it  is  insisted  that  in  being 
substituted  as  trustees  the  title  to  the  land  did  not  pass 
to  them,  that  to  pass  the  title  to  them  deeds  of  conveyance 
by  all  the  beneficiaries  should  have  been  executed  to  them, 
and  that  without  having  the  title  to  the  lands  in  them  they 
could  not  maintain  this  suit. 

We  cannot  agree  with  counsel  upon  this  proposition.  As 
to  the  lease  involved  in  this  suit,  and  that  is  all  we  are 
concerned  with  here,  it  was  put  in  trust,  and  appellees  are 
the  successor  trustees  vested  with  all  the  rights  and  clothed 
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with  all  the  powers  of  the  original  trustees.  The  fee  title 
to  the  land  is  not  necessarily  involved  in  this  suit.  In  this 
connection  it  is  suggested  that  the  record  does  not  show 
that  these  trustees  had  given  bond.  We  regard  that  as 
immaterial  in  this  case.  We  are  of  opinion  the  trial  court 
did  not  err  in  refusing  to  direct  the  jury  to  find  for  ap- 
pellant, and  also  that  the  court  did  not  err  in  denying 
appellant's  motion  to  dismiss  the  case. 

During  the  progress  of  the  trial,  appellee,  Eeichert,  while 
upon  the  stand  as  a  witness,  produced  certain  statements 
which  he  testified  were  given  him  by  the  agent  of  the  Illi- 
nois Central  Eailroad  Company,  and  in  connection  there- 
with he  testified  to  what  the  agent  told  him,  and  that  the 
agent  gave  him  what  the  agent  said  was  a  statelhent  from 
the  books.  He  also  testified  to  what  the  agent  at  Belleville 
and  the  agent  at  Freeburg  told  him,  and  to  the  contents. 
of  the  statements,  and  to  computations  made  by  him  from 
these  statements,  and  the  statements  were  admitted  in  evi- 
dence. All  this  was  permitted  over  objections  of  appellant, 
and  was  error.  None  of  it  was  competent  This  same  wit- 
ness and  others  were  allowed  to  testify  to  the  amount  of 
royalty  received,  per  acre,  upon  another  mining  lease.  Thia 
other  mine  was  known  as  the  Bandall  mine.  This  wit- 
ness was  allowed  to  testify  to  computation  he  had  made  of 
the  number  of  bushels  of  coal  contained  in  an  acre  of  land. 
Upon  the  state  of  record  appearing  here,  all  this  evidence 
was  improper,  and  the  court  erred  in  admitting  it.  In 
this  connection  it  must  be  borne  in  mind  that  it  is  not  a 
suit  for  a  failure  properly  to  work  the  mine,  or  a  failure 
to  take  out  all  the  coal  that  ought  to  have  been  taken  out, 
or  for  breaking  the  coal  too  small,  or  for  a  failure  for  any 
other  reason  to  make  the  mine  produce  what  it  might  or 
ought  to  have  been  made  to  produce,  but  is  a  suit  to  recover 
the  alleged  unpaid  balance  of  one-fourth  of  one  cent  per 
bushel,  for  the  coal  actually  taken  out  that  actually  did,  or 
would  have  passed  over  a  one  and  a  one-half  inch  screen.. 
Before  a  comparison  of  the  output  of  another  mine  could 
be  of  any  value  upon  the  crucial  issue  in  this  case,  it  must 
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be  established  much  more  clearly  than  is  done  in  this 
record,  that  all  the  material  conditions  and  methods  were 
similar. 

We  are  of  opinion  the  trial  court  erred  in  giving  the 
second  instruction,  given  on  behalf  of  appellees.  It  as- 
sumes that  appellant  had  not  paid  any  royalty  on  "mine 
run  coal,"  and  the  state  of  the  evidence  does  not  warrant 
such  assumption.  We  are  also  of  opinion  that  appellees' 
third  instruction  is  erroneous.  It  authorizes  the  jury  to 
find  for  appellees,  for  all  the  coal  that  did  not  pass  through 
East  St.  Louis,  when  the  undisputed  evidence  is  that  ap- 
pellant had  paid  royalty  on  some  coal  that  did  not  piass. 
through  East  St.  Louis. 

Appellant's  first  refused  instruction  was  properly  refused. 
It  is  a  mere  abstract  proposition,  and  well  calculated  to  mis- 
lead a  jury. 

Appellant's  second  instruction,  although  slightly  defec- 
tive, is  in  substance  good,  and  might  properly  have  been 
given. 

For  the  errors  above  noted,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Samuel  SummerriUe,  et  al.,  t.  Penn  Drilling  Company. 

1.  Errors — when  deemed  waived.  Errors  assigned  but  not  argued 
are  deemed  waived. 

2.  Waiver— icTten  evidence  competent  to  show.  Where  a  waiver 
is  claimed,  evidence  of  prior  like  transactions  showing  the  course 
of  dealing  between  the  parties,  is  competent. 

3.  OB.TECTION — effect  of,  where  general.  A  general  objection  will 
not  preserve  an  error  in  the  admission  of  evidence  proper  upon  any 
ground. 

4.  Ob-tectton — when  cannot  Jie  availed  of.  Where  counsel  have 
not  insisted  upon  a  ruling  upon  jan  objection  and  the  court  has  not 
refused  to  rule,  no  error  can  be  successfully  urged. 

5.  Evidence — when  admis^on  of,  cannot  he  complained  of.    The 
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admission  of  evidence  not  objected  to  and  not  soaght  to  be  excluded 
by  motion  cannot  be  complained  of  on  appeal. 

6.  Variance — cannot  be  first  raised  on  appeal.  The  objection  of 
a  variance  cannot  be  first  raised  on  appeaL 

7.  Admissions — when  binding  upon  others  than  the  party  making 
them.  Where  parties  are  cooperating  in  a  Joint  enterprise  the  ad- 
missions of  one  of  such  parties  are  binding  upon  the  others. 

8.  Amendment — when  imposition  of  terms  proper.  The  requiring 
by  the  court  that  a  party  seeking  to  amend  be  required  to  pay  one- 
half  of  the  costs,  held,  not  an  abuse  of  discretion. 

9.  VsBDicT — wTiat  essential  to  warrant  setting  aside,  as  against 
the  evidence.  To  warrant  the  Appellate  Ck>urt  in  setting  aside  a 
verdict  as  against  the  preponderance  of  the  evidence,  It  must  be  so 
manifestly  against  the  weight  of  the  evidence  as  to  make  It  ap- 
parent to  the  court  that  It  was  not  the  result  of  the  Impartial  and 
honest  Judgment  of  the  Jury  but  that  It  must  have  resulted  from 
mistake  or  from  partiality,  prejudice,  passion  or  some  improper  mo- 
tive or  condition. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Washing- 
ton County;  the  Hon.  Benjamin  R.  Bubboughs,  Judge,  presiding. 
Heard  In  this  court  at  the  August  term,  1904.  Afilrmed.  Opinion 
Hied  March  17,  1906. 

J.  A.  Watts^  for  appellants. 

W.  F.  BuNDY  and  Fbank  F.  Noleman^  for  appellees. 

Mk.  Justice  Cbeiohton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  assumpsit,  by  appellees  against  ap- 
|)ellants,  in  the  Circuit  Court  of  Washington  county,  to 
recover  for  services  performed  under  a  contract  for  drilling 
a  prospect  hole,  for  coal.  Trial  by  jury.  Verdict  and 
judgment  in  favor  of  apt)ellees  for  $452,  the  amount  of  the 
verdict^  and  that  each  party  pay  one  half  the  costs. 

The  contract  upon  which  the  suit  is  based  is  as  follows: 
"This  agreement  entered  into  this  30th  day  of  January, 
1903,  between  C.  O.  Wilson  and  J.  W.  Sweeting,  co-part- 
ners, doing  business  under  the  firm  name  of  Penn  Drilling 
Company  of  Cairo,  Illinois,  parties  of  the  first  part,  and 
Sam  SummerviUe,  J.  T.  Armstrong,  Wm.  Rixman  and  F. 
M.  Vemor,  parties  of  the  second  part,  witnesseth:    That, 
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for  and  in  consideration  of  the  sum  of  $2  per  foot  to  be 
paid  to  the  first  parties  by  second  parties,  the  said  first 
parties  agree  to  drill  for  second  parties  a  hole  to  a  depth 
of  650  feet,  unless  ordered  to  stop  by  second  parties  be- 
fore that  depth  is  reached,  and  hole  to  be  located  where 
the  first  parties  now  have  their  drill  stationed,  at  Irvington, 
Washington  county,  Illinois,  drilling  to  be  done  with  a 
diamond  drill,  the  core  taken  out  of  said  hole  to  be  preserved 
by  said  first  parties.  The  first  parties  agree  to  commence 
work  on  said  hole  at  once,  and  to  continue  without  delay, 
unless  stopped  by  death  or  sickness,  until  the  said  hole 
is  completed  to  a  depth  of  550  feet  or  until  ordered  to  stop 
work  by  second  parties.  The  said  first  parties  further 
agree  that  in  case  second  parties  desire  the  hole  drilled 
deeper  than  550  feet,  they  will  continue  to  drill  for  $2 
per  foot  imtil  stopped  by  second  parties  provided  hole 
shall  not  be  drilled  deeper  than  650  feet.  The  second  par- 
ties agree  to  furnish  all  water  necessary  for  said  drilling. 
The  said  sum  of  $2  per  foot  to  be  paid  first  parties  by 
second  parties  when  said  hole  is  completed  to  a  depth  of 
550  feet  or  when  the  work  is  ordered  stopped  by  second 
parties,  if  stopped  before  the  550  feet  is  reached.  The 
first  parties  agree  not  to  employ  any  one  about  said  drill 
who  is  in  any  way  objectionable  to  second  parties,  and  no 
one  to  be  allowed  about  said  drill  except  the  parties  to  thia 
contract,  and  first  parties  agree  to  give  out  no  information 
concerning  said  drilling  to  any  one  except  second  parties* 
Signed  in  duplicate  the  day  and  date  first  above  written." 

Appellees,  plaintiflFs  below,  are  C.  O.  Wilson  and  J.  W. 
Sweeting,  partners,  doing  business  under  the  firm  name  and 
style  of  Penn  Drilling  Company.  Appellants,  defendants 
below,  are  Samuel  Summerville,  J.  T.  Armstrong,  William 
Rixman  and  F.  M.  Vemor,  who  were  acting  and  cooperat- 
ing together  in  the  common  purpose  of  procuring  the  work 
specified  in  the  contract  to  be  performed.  The  declaration 
consists  of  three  special  counts  and  the  common  counts. 
In  the  special  counts  as  originally  drawn  the  contract  ia 
set  up,  in  legal  effect,  in  substance,  and  in  haec  verba,  re- 
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spectivelj;  and  performance  and  breach  is  averred  in  each. 
Dnring  the  progress  of  the  trial,  leave  was  obtained  to 
amend  the  third  count,  and  as  abstracted  bj  appellant's 
<x>unsel  it  was  amended  as  follows:  '^Bj  striking  out  the 
averment,  ^And  then  and  there  took  out  the  core  from  said 
liole  and  preserved  the  same  for  said  defendants/  and  in 
place  thereof  inserted  the  following,  'And  then  and  there 
were  ready  and  willing  and  offered  to  take  out  the  core 
from  said  hole  and  preserve  the  same  for  the  defendants, 
but  the  defendants  then  and  there  waived  the  preservation 
of  said  core,  until  said  hole  had  reached  the  depth  of,  to- 
wit:  four  hundred  feet,'  with  proper  averments  as  to  per- 
formance of  other  conditions  of  the  contract,"  The  de* 
f endant  pleaded  the  general  issue. 

While  there  are  four  errors  assigned  upon  the  record  and 
disclosed  in  the  abstract  only  two  of  them,  the  first  and 
third,  are  brought  forward  into  the  brief  and  argument 
These  are,  "1st:  The  Court  erred  in  admitting  improper 
evidence  on  behalf  of  plaintiffs,"  and,  "Si'd:  The  Court 
•erred  in  overruling  motion  for  new  trial  and  entering  judg- 
ment against  defendants." 

Errors  assigned  upon  the  record  by  appellant,  but  not 
noticed  in  his  brief  and  argument,  must  be  treated  as  waived 
or  abandoned.  Illinois  Cyclopedic  Digest,  Vol.  1,  page 
411,  Col.  2. 

Appellants  were  prospecting  for  coal  in  the  vicinity  of 
Irvington,  Illinois.  Shortly  prior  to  the  making  of  the 
•contract  out  of  which  the  controversy  in  the  case  at  bar 
arises,  appellees  had  sunk  two  holes  for  appellants  in  the 
immediate  vicinity  of  the  one  in  controversy  here.  One 
of  these,  the  first  one,  was  sunk  to  a  depth  of  420  feet, 
the  core  was  preserved,  in  a  core  box,  and  delivered  to  one 
of  appellants.  At  this  depth  a  piece  of  steel  was  acciden- 
tally dropped  in  the  hole  and  the  work  upon  it  had  to  be 
abandoned.  For  this  work,  appellees  under  their  contract, 
were  not  entitled  to  any  compensation  and  did  not  receive 
any.  The  second  hole  was  sunk  to  the  depth  of  216  feet, 
when  for  some  cause  it  had  to  be  abandoned.     The  core 
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from  it  was  not  preserved.  Upon  the  abandonment  of  the 
second  hole  appellants  and  appellees  had  a  settlement  in 
which  appellees  were  paid  for  sinking  the  second  hole,  and 
the  contract  for  sinking  the  third  hole  was  entered  into, 
the  one  now  under  consideration.  The  second  hole  was 
sunk  about  50  feet  from  the  first,  and  the  third  one  about 
125  feet  from  the  second.  The  contract  for  sinking  the 
third  hole  was  entered  into  on  the  30th  day  of  January, 
1903,  and  the  evidence  tends  to  prove  that  appellees  com- 
menced on  that  day  to  move  their  "rig,"  and  prosecuted 
the  work  as  rapidly  as  was  practicable,  working  a  portion 
of  the  time,  from  five  o'clock  in  the  morning,  until  eight 
or  nine  o'clock  at  night,  and  by  February  20  had  reached  a 
depth  of  226  feet.  During  this  time  they  lost  two  days, 
because  it  was  so  cold  it  would  freeze  the  water  so  they 
could  not  run  the  drill ;  that  at  this  depth  thpy  struck  4i 
caving  formation  that  would  come  in  and  fill  up  the  hole, 
so  they  could  not  work  without  casing  it  up.  To  effect  this 
it  was  necessary  to  take  out  the  pipe  they  had  been  using 
and  ream  it  down  the  226  feet  in  order  to  put  in  a  larger 
pipe;  that  from  February  20  to  March  5  was  consumed 
in  procuring,  fitting  and  adjusting  the  necessary  tools  and 
appliances;  that  it  was  necessary  to  procure  a  reamer  and 
when  this  arrived  it  could  not  be  fitted  and  adjusted  to  do 
the  work,  and  had  to  be  returned  to  the  manufacturer  and 
exchanged  for  another;  that  during  this  time  appellees 
kept  their  foreman  and  force  of  workmen  in  camp  on  the 
ground  ready  to  proceed,  and  were  exercising  all  reasonable 
diligence  to  procure  and  adjust  the  necessary  appliances. 
A  portion  of  this  delay  resulted  from  a  mistake  of  the  man- 
'ufacturer,  as  to  the  proper  size  of  the  reamer;  that  on  the 
morning  of  March  5,  tjie  engines  were  in  operation  and 
the  foreman  and  men  and  appliances  all  in  place  ready  to 
progress  with  the  work,  when  appellants  ordered  the  men 
in  charge  to  stop  work,  which  they  immediately  did,  and 
telegraphed  the  fact  to  appellee  Wilson,  the  general  super- 
intendent for  appellees ;  that  Wilson  had  been  at  home  sick 
for  the  two  preceding  days;  that  his  wife  was  also  sick  and 
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he  was  preparing  on  that  day  to  take  her  to  a  hospital  for 
treatment. 

The  evidence  also  tends  to  prove  that  after  the  making 
of  the  contract  and  as  the  work  progressed  appellees  took 
out  the  core  and  would  have  preserved  it  for  appellants  as 
they  had  done  while  sinking  the  first  hole,  but  for  the  fact 
that  appellants  informed  them  that  as  they  had  the  core 
from  the  first  hole  they  need  not  save  it  until  they  had 
reached  a  depth  below  that  of  the  first  hole.  Upon  this 
issue  Mr.  Wilson  testified:  "The  matter  of  preserving  the 
core  was  talked  of  that  day,  ♦  *  *  after  the  contract 
was  signed,  and  it  was  agreed  it  was  not  necessary  to  save 
the  core,  *  *  *  as  they  had  the  core  400  feet,  and  it 
was  agreed  not  to  save  the  core  until  after  we  reached  a 
depth  of  400  feet  and  so  the  work  proceeded.  Mr.  Sum- 
merville came  there  a  number  of  times  and  I  had  the  core 
in  the  box  and  asked  Summerville  if  he  wanted  the  core 
preserved  and  he  said,  'No,  throw  it  away  where  nobody 
will  get  it.'  That  was  while  we  were  working  on  third 
hole,  I  took  it  down  myself  and  threw  it  in  the  pond. 
We  took  the  core  out  and  laid  it  in  a  small  core  box  just  to 
fit  the  core  and  we  put  it  in  rotation  to  show  it  in  layers 
as  we  came  to  it  I  showed  it  to  Mr.  Summerville.  He 
said  to  throw  it  away  as  they  had  the  core  and  did  not 
need  it,  down  to  400  feet."  This  witness  is  corroborated 
by  certain  facts  and  circumstances  and  by  the  testimony  of 
two  other  witnesses.  It  may  be  noted  here  that  all  the 
foregoing  is  denied,  and  that  there  is  a  direct  conflict  in 
the  evidence  upon  every  feature  of  the  controlling  issues  of 
fact  involved  in  the  case. 

Counsel  insist  that  the  trial  co\irt  committed  reversible 
error  in  admitting  in  evidence  the  fact  that  appellees  had 
«;unk  two  holes  for  appellants  prior  to  the  one  in  direct 
controversy  here,  and  that  the  core  had  been  saved  from 
the  first  and  not  from  the  second. 

We  are  of  opinion  that  this  evidence  tended  to  corrob- 
orate appellees'  evidence  in  support  of  their  claim  that  ap- 
pellants had  "waived  the  preservation  of  the  core."     The 
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objection  to  this  evidence  was  general,  and  in  such  case  if 
any  part  of  the  evidence  is  proper  for  any  purpose  such 
objection  should  be  overruled. 

Counsel  further  infiists  that  the  trial  court  erred  in  ad- 
mitting ^^evidence  of  the  sickness  of  Wilson  and  his  wife, 
of  a  mistake  by  parties  in  Chicago  as  to  the  size  of  a 
Teamer,  as  an  excuse  for  failure  to  ^continue  the  work 
ivithout  delay  unless  stopped  by  death  or  sickness.' "  This 
objection  is  based  upon  the  rule  that  ^Vhere  performance 
of  a  contract  is  alleged,  evidence  of  excuse  for  non-per- 
iormance  is  inadmissible.'' 

There  was  no  objection  interposed  to  the  evidence  as  to 
the  sickness  of  Wilson,  nor  any  motion  to  exclude  it.  Nor 
does  the  evidence  tend  to  prove  that  the  work  was  delayed 
on  account  of  the  sickness  or  absence  of  Wilson.  His  re- 
turn to  the  place  of  the  work  was  delayed,  but  not  the 
-work.  Wilson's  sickness  was  on  March  3  and  4.  The 
reamer  did  not  arrive  until  the  4th  and  the  men  were  there 
Teady  to  receive  it  and  were  in  the  act  of  going  to  work  on 
the  morning  of  the  5th,  when  they  were  stopped.  The 
evidence  as  to  the  sickness  of  Wilson's  wife  did  not  refer 
in  any  way  to  the  continuation  of  the  work  or  any  delay 
in  prosecuting  the  same.  It  simply  explains  why  Wilson 
was  not  there  in  person  on  the  day  the  work  was  stopped 
and  why  he  did  not  reach  there  sooner  after  he  received 
word  that  it  had  been  stopped. 

Concerning  the  mistake  in  the  size  of  the  reamer  the 
state  of  the  record  is,  that  during  Wilson's  testimony  he 
•aid :  "It  was  necessary  to  take  out  the  pipe  we  had  been 
using  and  ream  down  the  226  feet  in  order  to  put  iii  the 
three  and  one-half  inch  pipe.  I  have  the  bit  that  goes 
on — ^."  At  this  point  counsel  for  appellants  said:  "Ob- 
jected to, — following  this  any  further."  The  objection  was 
overruled,  and  counsel  excepted.  Thereupon  another  ques- 
tion was  propounded  to  the  witness  and  he  responded  sub- 
stantially as  abstracted:  "This  is  the  bit  that  the  diamonds 
set  in.  I  ordered  this  reamer  to  go  inside  of  a  three  and 
one-half  pipe.     In  order  to  cut  the  hole  to  make  this  clear- 
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ance  we  must  set  these  diamonds  on  the  outside  edge  and 
also  on  the  inside.  When  Chanault  started  to  set  the  dia- 
monds I  see  here^  he  discovered  it  wouldn't  go  down  in  this 
pipe  so  he  wired  me.  I  ordered  a  reamer  to  go  down  in  a 
three  and  one-half  inch  pipe.  It  was  a  mistake  of  the 
Chicago  people.  I  went  there  and  liey  agreed  to  give  me 
another  one."  To  this  no  objection  was  interposed  and  no 
motion  was  made  to  exclude  it.  The  objection  that  was 
made,  was  to  a  wholly  unimportant  feature  of  the  subject, 
and  was  so  general  as  to  afford  no  light  either  to  the  court 
or  opposing  counsel.  The  witness  Chanault,  while  testi- 
fying concerning  his  effort  to  use  the  reamer,  stated  that 
^*he  took  it  to  Centralia  to  get  it  cut  down."  And  was 
asked,  ^*What  did  you  find  there?"  To  this  a  general  ob- 
jection was  interposed.  The  court  did  not  rule  upon  the 
objection,  and  the.  record  does  not  disclose  that  the  court 
was  asked  to  do  so.  To  avail  of  an  objection,  counsel  must 
insist  upon  a  ruling  of  the  trial  court  upon  his  objection 
and  must  either  o1>tain  a  ruling,  or  a  refusal  of  the  court 
to  rule.  Mere  failure  to  rule  is  not  sufficient.  In  such 
case  the  presumption  is  that  the  court  either  did  not  hear 
the  objection  or  that  counsel  waived  his  right  to  have  a 
ruling  upon  it.  If  counsel's  objections  were  well  taken, 
the  state,  of  this  record  is  such  that  he  cannot  avail  of  them 
here,  but  we  are  of  opinion  that  all  the  evidence  about  the 
reamer,  the  attempt  to  use  it,  the  attempt  to  fix  it  so  it 
could  be  used,  and  finally  the  procurement  of  another  one 
that  could  be  used  in  its  stead,  was  relevant  and  competent 
Not  for  the  purpose  of  furnishing  an  excuse  for  "failure 
to  'continue  the  work  without  delay,  unless  stopped  by 
death  or  sickness,' "  but  as  proper  evidence  tending  to  prove 
that  they  were  in  fact  all  the  time  actually  and  diligently 
continuing  the  work  according  to  the  terms  of  their  con- 
tract. When  they  were  camping  on  the  ground,  contending 
with  a  "cave  in,"  for  which  they  were  not  to  blame,  and 
making  every  reasonable  effort  to  procure  and  adjust  proper 
appliances  with  which  to  overcome  it,  they  were  "contin- 
uing to  work,"  just  as  truly,  within  the  fair  meaning  of 
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the  terms  of  their  contract,  as  if  there  had  been  no  cave 
in,  and  the  wheels  had  continued  to  ^^go  round,"  without 
interruption. 

Counsel  in  his  reply  brief  insists  that  if  the  admission  of 
this  evidence  was  not  error,  then  there  is  a  variance,  and 
for  that  reason  demands  a  reversal  In  our  opinion  there 
is  no  variance.  As  we  interpret  the  contract,  and  under- 
stand the  evidence,  the  evidence  tended  to  prove  the  case 
as  laid  in  the  declaration.  If,  however,  a  variance  could 
now  be  pointed  out,  the  state  of  the  record  is  such  that  it 
could  not  be  availed  of  here.  "An  objection  of  variance 
between  the  plaintiff's  allegations  and  the  proof  introduced, 
cannot  be  urged  on  appeal  where  it  was  not  made  in  tlie 
trial  court."  Ehlen  v.  O'Donnell,  205  111.  38.  "In  order 
to  avail  of  a  material  variance  between  the  allegations  and 
proofs,  the  testimony  must  be  specifically  objected  to  at  the 
time  it  is  offered  and  the  variance  pointed  out"  lUinoi;* 
Life  Assn.  v.  Wells,  200  111.  445.  "An  objection  to  the 
admission  of  evidence  on  the  ground  of  variance  is  waived 
unless  the  objection  is  specifically  made  and  the  ground 
thereof  pointed  out  in  the  trial  court."  Traders  Mutual 
Life  Insurance  Co.  v.  Johnson,  200  HI.  359. 

It  is  further  insisted  by  counsel  that  the  trial  court 
erred  in  admitting  evidence  as  to  what  any  one  or  more 
of  appellants  did  or  said  at  any  time  or  times  in  the  ab- 
sence of  any  or  all  the  others.  This  position  is  based  upon 
the  theory  that  appellants  were  simply  joint  obligors,  with- 
out being  in  any  sense  copartners.  What  their  true  rela- 
tion, among  themselves,  was,  is  not  shown  by  any  direct  evi- 
dence, but  the  evidence  does  show  that  they  were  acting 
and  co-operating  together  in  carrying  forward  a  business 
enterprise.  They  had  made  contracts  concerning  the  same 
subject-matter  before  the  one  in  controversy  here,  they  pur- 
posed making  other  contracts  in  the  future  for  the  sinking 
of  a  shaft,  and  presumably  for  the  mining  of  coal  and  they 
acted  like,  partners  and  conducted  themselves  and  the  enter^ 
])rise  in  hand,  as  partners  engaged  in  such  business  usually 
do. '  It  is  true  they  had  not  adopted  a  firm  name,  or  if  they 
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had  they  did  not  employ  it  in  connection  with  their  business 
SK)  far  as  the  record  shows,  but  this  is  wholly  uimecessai*y 
to  the  existence  of  a  copartnership  or  to  establish  them 
as  partners.  Whatever  their  true  relation  may  have  been, 
as  between  themselves,  appellees  dealt  with  them  as  though 
ihey  were  partners,  and  in  our  judgment,  were  warranted, 
both  in  law  and  in  fact,  in  doing  so,  as  was  also  the  court 
and  jury  that  tried  the  case  below.  Even  if  they  were  but 
joint  obligors,  and  in  no  sense  partners,  it  was  not  error  to 
admit  the  evidence  complained  of,  under  the  circumstances 
of  this  case,  and  the  state  of  record  before  us. 

Finally,  it  is  insisted  that  this  case  ought  to  be  reversed, 
because  the  trial  court  only. taxed  one-half  the  costs  against 
appellees  as  a  condition  of  the  exercise  of  their  statutory 
right  to  amend  their  declaration.  Upon  this  feature  of  the 
record  appellees  assign  cross-errors.  The  matter  of  impos- 
ing terms,  in  such  ease,  rests  in  the  sound  discretion  of  the 
trial  court,  and  we  do  not  perceive  such  abuse  of  that  dis- 
cretion here,  as  to  warrant  us  in  disturbing  the  judgment 
on  that  ground. 

As  this  case  was  tried  in  the  Circuit  Courts  there  were 
only  three  questions  raised  and  they  were  as  to  whether 
appellees  had  violated  their  contract  by  failing  to  continue 
the  work ;  whether  appellants  had  "waived  the  preserving  of 
the  core,^'  and  whether  appellants  had  "stopped  the  work.'^ 
These  were,  as  the  case  stood  at  the  close  of  the  evidence, 
all  questions  of  fact  for  the  jury.  "A  verdict  will  not  be  set 
aside  and  a  new  trial  granted  where  there  is  contrariety  of 
evidence,  if  the  evidence  and  facts  and  circumstances 
proven,  by  fair  and  reasonable  intendment,  will  authorize 
a  verdict,  notwithstanding  it  may  appear  to  us  to  be  against 
the  strength  and  weight  of  the  evidence."  To  warrant  a 
cmrrt  m  setting  aside  a  verdict  in  such  state  of  case,  "the 
verdict  must  be  so  manifestly  against  the  weight  of  the 
evidence  as  to  make  it  apparent  to  the  court  that  the  ver- 
dict was  not  the  result  of  the  impartial  and  honest  judg- 
ment of  the  jury,  but  that  it  must  have  resulted  from  mis- 
take, or  from  partiality,  prejudice,  passion,  or  some  im- 
11 
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proper  motive  or  condition,"     St   Louis  ]!fational   Stock 
Yards  v.  Godfrey,  101  III  App.  40. 

We  find  no  reversible  error  in  the  record.     The  judg- 
ment of  the  Circuit  Court  in  affirmed. 

Aprmed. 


American  Steel  Foundries  v.  William  Scherrer. 

1.  Vkbdict — when  not  disturbed.  Where  the  verdict  of  the  Jnry 
in  an  action  on  the  case  for  personal  injuries  appears  to  be  sustained 
by  the  evidence,  it  will  not  be  disturbed  on  appeal. 

Action  on  the  case  for  personal  injuries.  Appeal  from,  the  Circuit 
Court  of  Madison  County;  the  Hon.  Chables  T.  Moobe,  Judge,  pre. 
siding.  Heard  in  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  March  17.  1906. 

Wise  and  McNulty,  for  appellant. 

M.  E.  and  D.  J.  Sullivan^  for  appellee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Mad- 
ison county,  by  appellee  against  appellant,  to  recover  for  a 
personal  injury  sustained  by  appellee  while  in  the  service 
of  appellant  as  a  laborer.  Trial  by  jury.  Verdict  and 
judgment  in  favor  of  appellee  for  $450. 

The  declaration  consists  of  three  counts.  These  counts 
all  proceed  upon  the  same  general  theory,  but  the  third  more 
fully  sets  up  the  case  as  disclosed  by  the  evidence,  and  is 
in  substance  as  follows: 

"That  defendant  was  possessed  of  a  certain  plant  for  the 
manufacture  of  merchandise,  which  plant  was  equipped  with 
railroad  tracks  on  which  cars  and  engines  were  used  by  de- 
fendant in  its  business.  The  plaintiflF  was  a  servant  of 
defendant.  That  it  was  the  duty  of  defendant  to  use 
reasonable  care  to  avoid  subjecting  plaintiff  to  perils  which 
were  unknown  to  him,  and  also  to  use  reasonable  diligence 
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to  famish  him  with  reasonably  safe  machinery;  but  de- 
fendant^  not  regarding  its  duty  in  that  behalf^  negligently 
ordered  plaintiff  to  hold  a  certain  .iron  bar  between  an 
engine  standing  upon  one  of  defendant's  tracks  and  a  coal 
car,  which  car  was,  at  the  time,  standing  partly  upon  the 
track  with  said  engine  and  partly  upon  the  switch  track, 
while  defendant  pushed  said  car  by  means  of  the  engine 
with  the  iron  bar;  that  the  said  engine  used  by  defendant 
was  constructed  for  and  intended  to  be  used  in  loading 
heavy  articles  and  was  not  intended  for  and  was  unsuitable 
for  the  purpose  of  moving  the  car  as  aforesaid  for  the 
reason  said  engine  was  not  equipped  with  brakes,  and  that 
the  appliances  for  stopping  said  engine  were  in  a  defective 
oondition;  that  the  holding  of  said  iron  bar  between  said 
engine  and  said  car  was  attended  with  great  peril  because 
of  the  fact  that  said  engine  was  not  equipped  with  brakes 
or  other  means  of  readily  controlling  the  same,  which  danger 
by  reason  of  plaintiff's  inexperience  was  unknown  to  him, 
but  should  have  been  known  to  defendant;  that  while  plain- 
tiff was  attempting  to  place  and  hold*  said  iron  bar  between 
said  engine  and  car  in  obedience  to  the  order  of  his  fore- 
man, the  bar  slipped  and  he  was  caught  between  said  engine 
and  the  car  because  of  the  fact  that  said  engine  was  with- 
out brakes  and  without  suitable  means  of  stopping  it,  by 
reason  whereof  defendant's  servant  in  charge  of  said  en- 
gine after  discovering  plaintiff's  peril  was  unable  to  stop  said 
engine  in  time  to  prevent  plaintiff  from  being  caught  and 
plaintiff  was  thereby  greatly  crushed,  bruised,  etc. ;  and 
that  plaintiff  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety." 

Appellant  was  engaged  in  the  business  of  manufacturing 
car  supplies,  and  used  in  connection  with  its  plant  certain 
yards  equipped  with  railroad  tracks,  where  it  loaded,  un- 
loaded and  switched  cars.  It  had  in  use  a  switch  engine 
wil3i  which  it  usually  did  its  switching,  and  a  locomotive 
derrick  called  the  ^^she,"  for  general  use  in  lifting  and  load- 
ing, and  which  was  occasionally  used  to  move  a  car  vdth. 
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This  derrick  ran  upon  wheels,  propelled  by  its  own  motive 
power.     It  was  not  equipped  with  brakes. 

Appellee  was  twenty-five  years  old  and  had  been  working  in 
the  place  where  he  was  injured  for  about  a  week  and  a  half. 
Before  he  began  working  in  the  yard,  he  had  been  working 
in  the  core  room  of  the  foundry  for  four  years,  during  whic^ 
time  he  did  not  have  occasion  to  work  with  the  "she,"  and 
did  not  know  anything  about  the  method  of  handling  it. 

On  the  Saturday  preceeding  the  injury  a  car  had  been 
partially  loaded  with  pig  iron,  one  end  of  it  was  loaded,  and 
upon  coming  to  work  Monday  morning  it  was  found  neces- 
sary to  move  the  car  onto  another  track  before  the  loading 
could  be  resumed.  This  was  first  attempted  by  the  men 
pushing  it,  and  when  they  had  pushed  it  as  far  as  they 
could,  it  stood  with  the  loaded  end  on  one  track,  and  the 
other  end  on  another;  and  the  "she"  stood  wholly  upon  still 
another  track.  These  tracks  are  designated  in  the  abstract, 
as  track  "A,"  track  "17"  and  track  "18."  Appellee  states 
in  his  testimony  what  subsequently  occurred,  in  substance  as 
follows :  "When  we  could  not  push  the  car  any  further  the 
foreman  told  me  to  get  a  bar,  put  it  between  the  engine  and 
the  car  and  shove  it  so  as  to  clear  the  switch.  I  judge  the 
bar  would  weigh  about  forty-five  or  fifty  pounds.*  VHien  the 
foreman  told  me  to  get  the  bar,  I  got  it  off  the  engine  and 
held  it  up  against  the  end  of  the  ^she'  and  walked  along  until 
it  got  to  the  end  of  the  car.  The  force  of  the  engine  coming 
against  the  car  caused  the  car  to  roll  away  a  little.  The 
force  caused  the  bar  to  drop  down  a  little,  and  as  I  went  to 
raise  it  up,  the  engine  came  moving  up  upon  me  and  before 
I  could  get  it  up,  the  bar  went  in  under  the  car  and  it  caught 
me.  The  ^she*  mashed  me  against  the  car.  The  side  of  the 
car  and  engine  where  I  was  on,  was  closer  than  the  other  side, 
because  there  was  an  angle  there.  The  end  of  the  car  was 
on  one  track  and  the  ^she'  on  another.  I  had  to  hold  the  bar 
on  an  angle.  One  end  of  the  bar  was  against  the  'she'  and 
the  other  I  was  holding  up  to  the  other  end  of  the  car,  when 
it  struck  the  car,  the  ear  bounded  away  and  the  bar  dropped 
down  and  before  I  could  get  it  up  it  caught  on  the  lower  edge, 
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the  bar  clipped  under  the  car  and  the  engine  came  up  to  me 
and  mashed  me  between  the  car  and  the  engine.  I  tried  to 
get  out,  but  could  not  because  the  car  and  the  engine  were 
too  close  together  on  one  side  and  the  draw-bar  in  the  center 
of  the  car,  I  could  not  get  out  on  that  side.  I  never  knew 
anything  about  the  engine;  I  had  no  business  Around  the 
engine  and  was  not  working  with  it.  I  had  used  the  bar 
once  before  I  was  injured,  but  then  the  car  and  the  engine 
were  on  the  same  track."  On  cross-examination  he  said,  "I 
did  not  give  the  signal  for  the  man  to  come  ahead.  *  *  * 
The  second  time  the  force  of  the  derrick  against  the  car 
caused  the  car  to  roll  away,  and  the  bar  to  drop,  and  before  I 
could  get  it  up  again  the  'she'  was  on  me.  *  *  *  There 
was  nothing  to  prevent  me  from  getting  hurt,  if  the  two 
came  together  while  I  was  standing  between  them."  The 
man  in  charge  of  the  "she"  testified,  that  he  had  been  nm- 
ning  it  for  about  two  weeks  before  the  injury,  that  the  switch 
engine  had  been  doing  the  switching,  and  that  the  "she"  had 
not  been  doing  any  switching  except  that  morning ;  that  they 
did  not  use  the  switch  engine  that  morning  because  they  were 
washing  out  its  boilers;  that  the  switch  engine  had  steam 
brakes  to  it,  and  that  the  "she"  had  no  brakes.  This  witness 
also  says,  that  he  saw  the  bar  when  it  slipped  and  could  not 
stop  the  "she"  because  it  had  no  brakes  or  appliances  with 
which  to  stop  it  in  a  hurry,  and  he  further  says  that  if  the 
"she"  had  been  equipped  as  the  switch  engine  was  he  could 
have  stopped  it  after  he  saw  the  peril,  in  time  to  have  pre- 
vented the  injury.  There  is  very  little  conflict  in  the  evi- 
dence. 

We  are  of  opinion  that  the  jury  was  warranted  in  finding 
in  favor  of  appellee,  and  we  find  no  material  error  in  the 
rulings  of  the  trial  court  as  to  evidence  or  instructions. 

The  judgment  of  the  Circuit  Court  is  aifirmed. 

Affirmed, 
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Helmlweher  Forge  ft  Boiling  Mills  Company  t.  William 
Garrett,  by  next  friend. 

1.  ESxTRA  HAZABDOus  EMFLOYMEiTT — When  recovcry  9U9tained  !». 
action  ariHng  by  reason  of.  Held,  that  the  Jury  were  Justified  la 
finding  that  the  plaintiff  was  under  sixteen  years  of  age,  was  set  to 
do  extra  hazardous  work  within  the  meaning  of  the  statute,  was 
injured  while  engaged  at  such  work,  and  that  a  recovery  could  not 
be  defeated  in  such  case  by  either  the  defense  of  assumed  risk  or  that 
of  contributory  negligence. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Chables  T.  Moobb,  Judge,  presid- 
ing.  Heard  in  this  court  at  the  August  term,  1904.  Affirmed.  Opinion 
filed  March  17,  1906. 

Wise  &  McNultt  and  McKeiohan  &  Watts,  for  ap- 
pellant. 

.    Webb  &  Webb  and  Bubton  &  Wheelbb,  for  appellee. 

Mjsi,  Justice  Oeeiohtoi^  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Madi- 
son County,  by  appellee  against  appellant,  to  recover  dam- 
ages for  a  personal  injury  sustained  by  appellee  while  in  the 
service  of  appellant  as  a  "cinder  monkey,"  in  connection  with 
the  operation  of  the  iron  and  steel  melting  department  of  its 
business.  Trial  by  jnry.  Verdict  and  judgment  in  favor  of 
appellee  for  $1,500. 

The  declaration  consisted  of  four  qounts.  The  fourth  iff 
based  on  the  statute  of  1897.  Counsel  for  appellant  abstract 
It  as  follows:  "The  fourth  colint  alleges  that  on  the  27th 
day  of  May,  1903,  the  defendant  operated  a  certain  manu- 
facturing establishment  for  the  manufacture  of  iron  and  steel 
products  fOT  sale  on  the  market.  TTiat  it  was  unlawful  for 
the  defendant  to  employ  any  child  under  the  age  of  sixteen 
years  at  such  extra-hazardous  employment  whereby  its  life 
or  limb  is  in  danger,  but  the  defendant  employed  plaintiff 
and  placed  him  at  work  in  its  manufacturing  establish* 
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ment^  at  such  extra  hazardous  employment,  whereby  plaint* 
ifPs  life  and  limb  were  in  danger  in  this,  that  it  required 
the  plaintiff  to  remove  from  certain  basins  a  lot  of  dross  ia 
a  molten  condition.  The  plaintiff  was  under  the  age  of 
sixteen  years,  and  while  attempting  to  remove  said  dross,. 
the  same  exploded  and  burned  both  of  his  feet,  permanently 
injuring  him.  That  his  injuries  directly  resulted  from  said 
wrongful  and  unlawful  employment,  and  said  wrongful  iEuid 
unlawful  employment  was  the  approximate  cause  of  his  in- 
juries.*' 

The  statute  is  as  follows:  ^^!N'o  child  under  the  age  of  six* 
teen  years  shall  be  employed,  or  permitted  or  suffered  to 
work  by  any  person,  firm,  or  corporation  in  this  state  at  such 
extra-hazardous  employment  whereby  its  life  or  limb  is  in. 
danger,  or  its  health  is  likely  to  be  injured,  or  its  morals  may 
be  depraved." 

Appellant  was  engaged  in  the  business  of  melting  iron  and 
steel,  and  had  employed  appellee  and  put  him  to  work  in 
its  '^cinder  gang."  In  the  process  of  melting,  dross  or  slag 
is  formed  into  what  are  called  "cinder  clods:"  and  on  fhe 
6ccasion  of  appellee's  injury  a  cinder  clod  exploded  or  burst 
and  a  lot  of  molten  metal  ran  from  the  inside  onto  his  feet 
and  into  his  shoes  and  very  seriously  burned  both  his  feet. 

Counsel  for  appellant  base  their  claim  for  a  reversal  upom 
three  propositions.  First,  appellee  must  recover,  if  at  all, 
upon  the  allegations  of  his  declaration,  and  they  claim  there 
is  no  evidence  in  the  record  tending  to  prove  any  count  of  the 
declaration;  second,  that  appellee,  from  his  own  knowledge 
or  experience,  understood  and  appreciated  the  dangers,  and 
in  such  case  must  be  held  to  have  assumed  the  risk,  notwith- 
standing the  fact  that  he  was  under  the  age  of  sixteen  years  ; 
third,  that  appellee  was  guilty  of  contributory  negligence, 
and  that  contributory  negligence  is  a  defense  to  the  action  set 
up  in  the  fourth  count  of  the  declaration.  , 

It  is  insisted  in  support  of  the  first  proposition,  that  "there 
is  no  evidence  that  the  cinder  clod  exploded."  Counsel  say 
in  their  statement  of  the  case :  "A  hole  burst  in  the  side  of 
the  clod,  a  part  of  the  side  fell  out."    One  witness  in  speak- 
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ing  of  it  said  it  "exploded,"  and  in  another  place  he  said, 
"when  it  broke,  the  molten  iron  appeared  to  jump  out." 
Appellee  said  it  "burst,"  and  in  another  place  said,  "I  had 
shoes  on  my  feet  at  the  time,  and  it  got  in  my  shoes."  And 
another  witness  said :  "I  saw  a  hole  in  there  that  was  very 
bright,  and  I  heard  it  sound  like  a  fuse."  The  words  "ex- 
plode" and  "burst,"  in  the  sense  in  which  they  must  be 
imderstood,  at  this  point,  in  the  present  state  of  the  record 
before  us,  are  practically  synonymous.  Burst  means,  as  de- 
fined in  Webster,  "A  sudden  breaking  forth ;  an  explosion." 
An  explosion  is  defined  to  be,  "A  discharge;  an  outburst" 

And  they  say,  "there  is  no  evidence  which  tends  to  prove 
that  appellee  was  required  to  remove  dross  in  a  molten  con- 
dition." The  imdisputed  evidence  is,  that  the  contents  of 
the  cinder  clod  was  always  molten  at  the  time  it  was  being 
moved.  The  molten  mass  flowed  out  from  the  furnaces  into  a 
basin,  and  as  it  cooled,  formed  the  clod.  In  cooling  it  formed 
a  crust  on  the  outside,  and  they  were  required  to  move  it  as 
soon  as  the  crust  was  thick  enough  to  bear  handling,  while 
the  inside  was  still  in  a  molten  state.  To  bear  handling  the 
crust  must  be  only  about  three  inches  thick. 

The  jury  was  abundantly  warranted  in  finding  that  ap- 
pellee was  under  sixteen  years  of  age ;  that  the  work  he  was 
set  to  do  was  an  extra-hazardous  employment,  witiiin  the 
meaning  of  the  statute;  that  he  was  injured  while  in  that 
employment,  and  that  such  employment  was  the  proximate 
cause  of  his  injuries. 

The  two  remaining  questions,  we  think,  are  clearly  deter- 
mined by  our  Supreme  Court,  in  American  Car  and  Foun- 
dry Company  vs.  Koss  Armentraut,  by  next  friend,  214  111. 
509,  affirming  116  App.  121.  Tliere  the  court  in  eflPect  holds 
that  neither  the  law  of  assumed  risk,  nor  that  of  contribu- 
tory negligence  applies  in  cases  of  this  kind. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Afp/nned. 
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H.  E.  Hnghes,  et  al.,  y.  H.  C.  Ferriman. 

1.  Vabiance — when,  does  not  exist.  "Where  a  paper  is  received 
in  evidence,  not  as  the  basis  of  recovery  but  as  evidence  tending  to 
show  performance,  no  variance  can  be  said  to  exist 

2.  Value  op  services — when  regular  per  diem  charge  of  attorney 
does  not  tend  to  prove.  Evidence  as  to  the  regular  per  diem  charges 
made  by  an  attorney  does  not  tend  to  prove,  nor  does  it  throw  any 
light  upon  the  value  of  services  rendered  by  him  in  the  matter  of 
negotiating  a  consolidation  of  corporate  interests. 

3.  Cboss-examination — when  improperly  restricted.  Where  the 
suit  is  for  the  value  of  corporate  stock  and  it  is  testified  that  such 
stoc^  was  worth  par,  it  \»  improper  to  sustain  an  objection  to  a 
question  on  cross-examination  inquiring  as  to  whether  such  stock 
has  ever  paid  a  dividend. 

4.  Credibility  of  witnesses — when  instruction  upon,  erroneous. 
An  instruction  upon  this  subject,  as  follows:  "The  Jury  are  in- 
structed that  the  weight  of  the  evidence  is  not  governed  by  the 
number  of  witnesses  alone  testifying  on  the  one  side  or  the  other 
of  any  case.  Yon  have  the  right  to  give  the  evidence  of  all 
witnesses  such  weight  as  you  believe  from  all  the  facts  and 
circumstances  on  the  trial  such  evidence  is  entitled  to.  Ton 
may  disregard  the  testimony  of  any  witness  if  you  believe  the 
witness  has  testified  falsely,  and  is  not  corroborated  by  other  credi- 
ble witnesses  in  the  case.  And  you  may,  in  weighing  the  evidence, 
take  into  consideration  the  reasonableness  or  unreasonableness  of 
the  testimony  of  any  witness,  his  demeanor  on  the  witness  stand, 
his  interest  in  the  case,  and  from  all  the  facts  and  circumstances 
in  the  case  give  the  testimony  of  each  witness  such  weight  as  in 
your  opinion  it  is  justly  entitled  to," — is  erroneous. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Richland 
County;  the  Hon.  W.  J.  N.  Moters,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1(04.  Reversed  and  remanded.  Opinion 
filed  March  17,  1905. 

John  Lynch,  Jb.,  and  Frank  F.  Noleman,  for  appel- 
lants. 

H.  G.  MoBBis^  for  appellee. 

Mr.   Justice  Creiohton  delivered  the  opinion  of  the 
conrt 


170  Appeuate  Coubts  of  Illinoieu 

Vol.  119.]  Hughes  y.  Ferriman. 

This  was  a  suit  in  assumpsit,  in  the  Circuit  Court  of 
Richland  counl^,  by  appellee  against  appellants,  to  recover 
for  alleged  services  in  bringing  about  the  consolidation  of 
two  electric  light  companies,  in  the  city  of  Olney.  Trial  by 
jury.  Verdict  and  judgment  in  favor  of  appellee  for 
$1,000. 

This  case  was  before  this  court  at  a  former  term  and  is 
reported  in  109  111.  App.  507, 

The  special  count  in  the  declaration  is  based  upon  an  al- 
leged contract  between  appellee  and  appellants,  that  appel- 
lee should  perform  certain  services  for  appellants,  in  the  ac- 
complishment of  a  consolidation  of  the  business  of  two  elec- 
tric light  companies,  for  which  appellants  agreed  to  deliver 
to  him  $1,000  of  stock,  of  the  value  of  $1,000.  The  plea  is 
non  assmnpsit. 

Appellants'  first  contention  is  that  there  is  no  evidence 
tending  to  prove  such  contract,  and  that  the  trial  court  erred 
in  refusing  appellants'  motion  for  a  verdict  in  their  favor. 

This  position  is  not  well  taken.  We.  think  there  is  testi- 
mony tending  to  prove  a  contract  as  laid  in  the  declaration. 

It  is  next  contended  that  there  is  a  variance  between  the 
contract  declared  on  and  the  contract  proven,  and  in  this 
connection  it  is  insisted  that  a  certain  proposed  contract  for 
consolidation  which  appellee  prepared  and  submitted  to  the 
proposed  consolidating  parties  for  approval,  as  a  consununa- 
tion  of  the  consolidation  and  which  contained  a  clause  that 
each  party  should  deliver  to  appellee  $1,000,  in  stock  for  his 
services,  and  which  was  never  signed  or  adopted  by  the  par- 
ties, constitutes  the  contract,  and  that  it  is  different  from  the 
one  declared  on,  in  this  that  it  is  a  tripartite  agreement,  and 
not  an  agreement  between  appellee  and  appellants  as  stated  in 
the  declaration.  This  writing  was  not  a  contract  at  all,  and 
was  not  admitted  in  evidence  as  a  contract,  nor  as  tending  to 
prove  a  contract,  but  as  tending  to  prove  performance  of  the 
alleged  contract. 

It  is  further  insisted  that  the  admission  of  this  writing 
in  evidence  was  error.  That  it  was  not  relevant  or  compe- 
tent for  any  purpose.    It  was  proper  evidence  tending  to 
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j)rove  that  appellee  performed  services  in  pursuance  of  his 
undertaking  with  appellants  to  effect  the  proposed  consolida- 
tion. In  this  same  connection  it  is  urged  that  the  court  erred 
in  permitting  appellee  to  give  in  evidence  certain  conversa- 
tions with  the  president  of  the  other  company  and  others^  in 
the  absence  of  appellants.  The  evidence  was  relevant  and 
proper  for  the  same  purpose  as  the  other.  These  conversa- 
tions were  proper  steps  in  the  line  of  performance  of  his  un- 
dertaking, and  of  the  same  character  of  evidence  was  the 
testimony  of  Knoph,  which  counsel  assigned  as  error. 

Two  witnesses  were  permitted  to  testify  as  experts,  and  it 
is  insisted  that  they  did  not  sufficiently  qualify.  We  are 
<of  opinion  that  the  trial  court  did  not  abuse  its  discretion  in 
allowing  them  to  testify,  and  the  manner  of  interrogating 
them  concerning  the  substance  of  their  testimony  was  clearly 
proper,  for  experts. 

The  declaration  avers  that  appellee  performed  services 
:as  agent  and  attorney  and  he  testified  that  his  services  were 
worth  $1,000.  On  cross-examination  he  was  asked,  "What 
-do  you  chai^  per  day  as  a  lawyer  ?"  To  this  an  objection 
was  interposed  and  sustained.  In  this  there  was  no  error. 
The  per  diem  value  of  such  services  as  lawyers  usually 
•charge  by  the  day  for,  could  throw  no  true  light  upon  the 
question  as  to  the  value  of  the  character  of  services  claimed 
to  have  been  performed  in  this  case. 

There  were  many  frivolous  objections  interposed  and  ex- 
ceptions taken  to  the  rulings  of  the  trial  court  as  to  the  ad- 
mission and  rejection  of  evidence.  We  have  considered  them 
all  and  find  but  one  material  error  in  that  respect.  Mr. 
Knoph  while  testifying  upon  another  branch  of  the  case 
from  that  which  his  testimony  above  referred  to  applies, 
stated  in  chief,  *'that  the  stock  in  the  new  company  was 
worth  par  at  the  time  of  the  consolidation,  but  that  it  was  not 
good  paying  stock."  He  was  asked  on  cross-examination  if 
it  had  ever  paid  any  dividends.  To  this  question  an  objec- 
tion was  sustained.  This  was  error.  The  cash  market  price 
of  the  thousand  dollars  of  stock  was  of  the  very  essence  of 
appellee's  case.    He  was  not  suing  for  the  stock  but  for  its 
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value^  and  a  liberal  cross-examination  of  the  witnesses  who 
testified  upon  this  question  should  have  been  permitted.  It 
is  true  the  stock  might  have  been  worth  par  at  the  time  of 
the  consolidation,  and  still,  never  pay  any  dividend,  but  if 
so  that  might  have  been  explained.  The  primary  purpose 
was,  not  to  ascertain  what  might  have  been  true  but  to  ascer- 
tain what  probably  was  true  j  and  a  reasonably  liberal  cross- 
examination  with  the  right  to  explain  on  re-examination  is 
the  best  means  known  for  the  accomplishment  of  that  pur* 
pose. 

The  trial  court  did  not  commit  any  serious  error  in  its  rul- 
ings upon  any  of  the  instructions  complained  of,  except  in 
the  giving  of  the  seventh  instruction,  given  on  behalf  of  ap- 
pellee.    The  instruction  is  as  follows: 

"No.  7.  The  jury  are  instructed  that  the  weight  of  the 
evidence  is  not  goveremed  by  the  number  of  witnesses  alone 
testifying  on  the  one  side  or  the  other  of  the  case.  You  have 
the  right  to  give  the  evidence  of  all  witnesses  such  weight  as 
you  believe  from  all  the  facts  and  circumstances  on  the  trial 
such  evidence  is  entitled  to.  Tou  may  disregard  the  testi- 
mony of  any  witness  if  you  believe  the  witness  has  testified 
falsely,  and  is  not  corroborated  by  other  credible  witnesses 
in  the  case.  And  you  may,  in  weighing  the  evidence,  take 
into  consideration  the  reasonableness  or  unreasonableness  of 
the  testimony  of  any  witness,  his  demeanor  on  the  witness 
stand,  his  interest  in  the  case,  and  from  all  the  facts  and  cir- 
cumstances in  the  case  give  the  testimony  of  each  witness 
such  weight  as  in  your  opinion  it  is    justly  entitled  to.'^ 

The  vice  in  this  instruction  is  in  the  clause:  "You  may 
disregard  the  testimony  of  any  witness  if  you  believe  the 
witness  has  testified  falsely,  and  is  not  Corroborated  by  other 
credible  witnesses  in  the  case."  This  has  been  condemned 
in  this  state,  almost  "times  vnthout  number."  It  is  needless 
to  cite  authority.  To  warrant  a  jury  in  disre^ardinj^  the 
testimony  of  a  witness  they  must  believe  from  fhe  evidence 
that  he  has  wilfully  and  hnowingUf  testified  falsely,  as  to 
some  matter  or  fact  material  in  the  case-,  and  then  he  may 
be   corroborated   by   other   credible   evidence   in   the   case. 
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^ot  neoessarily  by  the  oral  statements  of  witnesses^  for  there 
may  be  other  credible  corroborating  evidence  besides  that 
of  "witnesses."  And  further  one  corroborating  witness  is 
sufficient  The  plural  word  ^^itnesses"  should  never  be 
used,  alone,  in  this  connection. 

For  the  errors  above  noted  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Swift  ud  Company  v.  George  A.  Bennard,  by  next 

friend. 

L  Chuixben — construction  of  statute  prohibiting  employm^t  of, 
at  partieuUtr  work.  Section  11  of  the  Act  of  May  16,  1903,  inc'.ndes 
by  construction  the  employment  at  a  machine  operated  by  steam 
power. 

2.  Aaa—how  proof  of,  may  he  made.  Proof  of  age  may  be  made 
by  entries  in  a  family  bible,  notwithstanding  such  entries  were  not 
contemporaneous  with  birth. 

3.  Age — what  tompetent  to  contradict  purported,  a  school  rec- 
ord kept  by  a  teacher  is  competent  in  connection  with  her  testimony 
as  to  the  age  given  by  the  child  at  the  time  of  his  entry  into  her 
school. 

4.  Cboss-exahination — when  improperly  restricted.  It  is  im- 
proper in  an  action  by  one  claiming  as  a  child  to  have  been  injured 
while  employed  at  prohibited  work,  to  refuse  to  permit  his  father 
to  state  whether  he  had  ever  given  a  certificate  of  the  plaintifTs  age 
to  be  delivered  to  the  defendant,  if  he  knew  that  the  plaintiff  was 
working  for  the  defendant,  and  if  he  knew  how  long  he  had  been  so 
working. 

5.  Extra  hazabdous  emtix)tmez7t — what  does  not  excuse  employ- 
ment of  child  at.  The  fact  that  the  child  in  question  had  con- 
cealed his  true  age  does  not  relieve  his  employer  from  liability  in 
such  a  case. 

6.  Place  of  ACcn>ENT — when  conditions  prior  to  injury  incompe-, 
tent.  It  is  not  competent  to  permit  a  witness  who  did  not  know 
the  conditions  at  the  place  of  the  injury  at  the  time  thereof,  to 
testify  to  conditions  there  existing  prior  thereto. 

Action  on  the  case  for  personal  injuries.    Appeal  from  the  City 
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Oourt  of  Bast  St  Louis;  the  Hon.  W.  J.  N.  Motebb,  Judge,  preeiding. 
Heard  in  this  court  at  the  August  term,  1904.  Reversed  and  re- 
manded.   Opinion  filed  March  17«  1905. 

A,  &  J.  F.  Lee^  and  C.  E.  Pope,  for  appellant. 

T.  M.  Webb  and  Geoboe  A.  Cbow,  for  appellee. 

Mb.  Justice  Cbeiohton  delivered  the  opinion  of  the 
<50urt. 

This  was  an  action  in  case,  in  the  City  Court  of  East 
St.  Louis,  by  appellee,  a  minor  under  the  age  of  sixteen 
jears,  against  appellant,  to  recover  damages  for  a  personal 
injury  sustained  by  appellee  while  in  the  service,  of  appel- 
lant Trial  by  jury.  Verdict  and  judgment  in  favor  of  ap- 
I)ellee  for  ^7,000. 

The  second  amended  declaration,  upon  which  the  case  was 
tried,  consisted  of  six  counts,  and  as  abstracted  by  appellee, 
•charges,  in  substance  as  follows: 

First  count  That  appellee  was  over  fourteen  and  imder 
sixteen  years  of  age  and  that  appellant  employed'  and  permit- 
ted appellee  to  be  in  and  to  work  aroimd  its  place  of  busi- 
ness, without  first  causing  to  be  produced  and  placed  on  file 
in  its  factory  an  age  and  school  certificate  as  required  by  the 
statute,  and  unlawfully  placed  him  at  work  at  a  certain 
meat  grinding  machine,  and  that  while  working  with  the  ma- 
<!hine  his  right  hand  and  arm  came  in  contact  with  the 
knives  of  the  machine,  and  was  so  mutilated  and  torn  that  it 
was  necessary  to  amputate  his  arm. 

Second  count.  That  appellant  unlawfully  had  appellee  in 
its  employ,  in  its  factory,  at  a  machine  operated  by  steam, 
which  was  dangerous  to  the  life  and  limbs  of  appellee,  that 
lie  was  injured  and  that  his  injury  was  the  direct  result  of 
his  being  so  unlawfully  employed. 

Third  count.  That  appellee  was  over  fourteen  and  under 
sixteen  years  of  age,  without  experience  in  the  management 
or  operation  of  machinery,  was  placed  to  work  at  a  meat 
^nding  machine  operated  by  steam  and  dangerous  to  a 
<»hild  of  his  age ;  that  he  was  neither  warned  nor  instructed 


FouBTH  DisTBiCT— A.  D.  1905.  175 

Swift  it  Co.  Y.  Rennard. 

as  to  the  dangers  incident  to  the  work,  and  that  no  age  and 
achool  certificate  as  to  him  was  on  file  in  appellant's  factory^ 
as  required  by  law. 

Fourth  count.  That  appellee  was  over  fourteen  and  under 
sixteen  years  of  age,  was  in  the  employ  of  appellant  in  a 
position  of  safety  to  himself  and  where  he  could  perform  his 
labors  without  injury  to  his  life  or  limbs,  and  that  appel- 
lant ordered  him  to  take  charge  of  and  operate  a  meat 
grinding  machine,  operated  by  steam  and  dangerous,  that 
appellee  was  inexperienced  in  the  operation  of  such  machin- 
ery and  knew  nothing  of  the  dangers  incident  to  its  opera- 
tion, and  that  appellant  ordered  him  to  operate  it  without 
first  instructing  him  how  to  operate  it,  and  without  pointing 
out  the  dangers  incident  thereto. 

The  fifth  count  avers  that  appellee,  being  a  minor  of  ten- 
der years,  imder  the  age  of  sixteen  and  over  fourteen,  and  in- 
experienced and  unskilled  in  the  handling  and  operation  of 
machinery,  and  knowing  nothiiig  of  the  operation  of,  or  the 
dangers  incident  to  the  handling  of  said  meat  grinding  ma- 
chine was  negligently  and  carelessly  ordered  by  appellant  to 
take  charge  of  and  operate  said  machine,  contrary  to  the 
statute  in  relation  to  the  employment  of  children,  and  with- 
out first  instructing  him  how  to  operate  same  with  safety, 
and  without  pointing  out  to  and  warning  him  against  the 
dangers  incident  to  the  operation  of  it. 

The  sixth  count  charges  that  the  machine  was  operated 
by  belts  and  steam  power  and  might  well  be  regarded  as 
highly  dangerous  to  children  under  sixteen  years  and  over 
fourteen  years  of  age ;  that  the  machine  operated  so  rapidly 
that  the  knives  or  cutters  therein  would  not  take  hold  of 
meats  placed  in  the  receiver  or  hopper  without  some  pressure 
by  the  hand  of  the  operator,  or  by  some  other  means,  against 
the  meats  to  cause  them  to  come  in  contact  with  the  knives, 
and  that  appellee  was  a  minor  of  tender  years,  under  sixteen 
and  over  fourteen  years  of  age  and  inexperienced  and  un- 
skilled in  the  operation  of  machinery  propelled  by  steam 
power ;  that  appellant  negligently  and  contrary  to  the  statute 
placed  appellee  in  charge  and  control  of  said  meat  grinding 
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machine  and  negligently  ordered  him  to  operate  the  same 
and  negligently  permitted  him  to  feed  meats  into  the  hopper 
and  to  press  his  hand  against  said  meats  in  order  that  they 
might  come  in  contact  with  the  knives  therein,  without  first 
'Warning  him  against  the  dangers  incident  thereto,  and  with- 
out cautioning  him  as  to  the  dangers  of  his  hands  being  cut 
by  the  machine,  and  that  he  had  no  knowledge  of  the  hazard 
incident  to  the  employment. 

Appellant  was  engaged  in  operating  a  slaughter  house 
and  meat  packing  plant,  and  among  other  appliances,  had  in 
use  a  machine  known  as  a  meat  hasher,  or  "liver  hasher." 
This  machine  was  constructed  of  a  cylinder,  a  worm  and  re- 
volving knives,  and  was  driven  by  steam  power  furnished 
from  a  main  and  counter  shaft  by  means  of  a  belt.  Appel- 
lee was  employed  in  an  adjoining  department,  at  removing 
sinews  from  the  feet  of  slaughtered  cattle.  The  drinking 
water  for  use  of  those  working  in  appellee's  department  was 
kept  in  a  keg  in  the  adjoining  department  where  the  meat 
hasher  was  being  operated.  During  the  afternoon  of  the 
day  of  the  injury,  appellee  went  into  this  adjoining  room  to 
get  a  drink,  and  observed  that  the  ground  livers-  coming  from 
the  machine,  were  running  over  the  sides  of  the  truck,  and 
he  called  attention  to  it.  The  operator  hauled  the  truck 
away  and  appellee  commenced  to  feed  the  machine  and  threw 
a  large  piece  of  liver  into  the  hopper.  This  piece  was  too 
large  to  be  caught  by  the  worm  and  drawn  into  the  machine, 
and  appellee  placed  his  hand  upon  it  and  attempted  to  press 
it  down,  when  the  worm  caught  the  liver  and  drew  it  in  and 
drew  in  with  it,  appellee's  hand  and  arm,  to  the  elbow.  The 
hand  and  arm  were  so  crushed  and  mangled  that  amputation 
above  the  elbow  was  necessary. 

Appellee  testified  that  the  foreman  ordered  him  to  operate 
the  machine.  The  foreman  denies  this,  and  testifies  that 
while  he  was  absent  on  the  floor  below  appellee  shifted  the 
belt,  started  the  machine  and  began  feeding  livers  into  the 
hopper.  There  was  a  sharp  conflict  of  evidence  as  to  every 
material  fact  in  the  case,  except  as  to  the  relation  of  master 
and  servant,  the  fact  and  extent  of  the  injury  and  the  fact 


Fourth  District— A.  D.  1905.  177 

Swift  ft  Co.  V.  Rexmard. 


that  appellant  did  not  have  ou  file  in  its  factory  the  age  and 
school  certificate  required  by  the  statute  in  cases  where  an 
employee  is  over  fourteen  and  under  sixteen  years  of  age. 
And  as  to  this^  appellant  contended  that  appellee  was  over 
the  age  of  sixteen  years. 

The  statute  provides:  "No  child  under  sixteen  years  of 
age  and  over  fourteen  years  of  age  shall  be  employed  in  any 
mercantile  institution,  store,  office,  hotel,  laundry,  manufac- 
turing establishment,  bowling  alley,  theatre,  concert  hall,  or 
place  of  amusement,  passenger  or  freight  elevator,  factory  or 
workshop,  or  as  messenger  or  driver  therefor,"  unless  there 
is  produced  and  placed  on  file  in  such  place  of  business  an 
age  and  school  certificate.  And  that  statute  further  pro- 
vides: "No  child  under  the  age  of  sixteen  years  shall  be 
employed  at  sewing  belts,  or  to  assist  in  sewing  belts,  in  any 
capacity  whatever ;  nor  shall  any  child  adjust  any  belt  to  any 
machinery;  they  shall  not  oil  or  assist  in  oiling,  wiping  or 
cleaning  machinery ;  they  shall  not  operate  or  assist  in  oper- 
ating circular  or  band  saws,  wood  shapers,  wool-jointers, 
planers,  sandpaper  or  wood-polishing  machinery,  emery  or 
polishing  wheels  used  for  polishing  metal,  wood-turning  or 
boring  machinery,  stamping  machines  in  washer  and  nut 
factories,  operating  corrugating  rolls,  such  as  are  used  in 
roofing  factories,  nor  shall  they  be  employed  in  operating 
any  passenger  or  freight  elevators,  steam  boiler,  steam  ma- 
chinery, or  other  steam  generating  apparatus,  or  as  pin  boys 
in  any  bowling  alleys;  they  shall  not  operate  nor  assist  in 
operating,  dough  brakes,  or  cracker  machinery  of  any  des- 
cription; wire  or  iron  straightening  machinery;  nor  shall 
they  operate  or  assist  in  operating  rolling  mill  machinery, 
punches  or  shears,  washing,  grinding  or  mixing  mill  or 
calendar  rolls  in  rubber  manufacturing,  nor  shall  they  oper- 
ate or  assist  in  operating  laundry  machinery;  nor  shall 
children  be  employed  in  any  capacity  in  preparing  any  com- 
position in  which  dangerous  or  poisonous  acids  are  used,  and 
they  shall  not  be  employed  in  any  capacity  in  the  manu- 
facture of  paints,  colors  or  white  lead ;  nor  shall  they  be  em- 
ployed in  any  capacity  whatever  in  operating  or  assisting  to 
operate  any  passenger  or  freight  elevator ;  nor  shall  they  be 
12 
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employed  in  any  capacity  whatever  in  the  manufacture  of 
goods  for  immoral  purposes,  or  any  other  employment  that 
may  be  considered  dangerous  to  their  lives  or  limbs,  or  where 
their  health  may  be  injured  or  morals  depraved;  nor  in  any 
theatre,  concert  hall,  oi'  place  of  amusement  wherein  intoxi- 
cating liquors  are  sold ;  nor  shall  females  under  sixteen  years 
of  age  be  employed  in  any  capacity  where  such  employment 
compels  them  to  remain  standing  constantly." 

Counsel  for  appellant  contend  that  the  employment  at 
which  appellee  was  engaged  at  the  time  of  the  injury  does 
not  fall  within  any  class  of  employments  prohibited  by  the 
statutes,  that  all  the  counts  of  the  declaration  are  based  upon 
these  statutes  and,  therefore,  there  is  no  evidence  in  the 
record  tending  to  prove  appellee's  case  as  he  has  pleaded  it. 
They  invoke  the  rule  ejusdem  generis^  and  say  that  such  em- 
ployment and  such  machines  as  are  in  question  here,  are 
not  named  in  the  statute,  and  that  the  general  description, 
"or  any  other  employment  that  wxiy  he  considered  danger- 
ous to  their  lives  or  limbs,"  inc^ludes  only  those  of  the  same 
kind  as  are  specifically  named.  Authority  is  quoted  in  sup- 
port of  the  position  and  there  are  classes  of  statutes  to  which 
the  rule  has  proper  application,  but  we  are  of  opinion  it  does 
not  apply  here. 

Our  Supreme  Court  has  recently  had  this  rule  under  con- 
sideration, in  the  construction  of  the  burglary  statute.  There 
the  statute  is :  "Dwelling  house,  kitchen,  office,  shop,  store- 
house, warehouse,  malthouse,  stillinghouse,  mill,  pottery, 
factory,  wharf-boat,  steam-boat,  or  other  water  craft,  freight 
or  passenger  railroad  car,  church,  meeting  house,  school 
house,  or  other  building,"  and  it  is  held  that  the  general  de- 
scription ''other  building"  does  include  buildings  not  of  the 
same  kind  as  those  specifically  named.  That  it  includes 
'T>ams,  stables,  hen-houses  *  *  *,"  and  say  the  rule  "should 
not  be  carried  to  the  extent  of  defeating  the  intention  of  the 
legislature  in  enacting  the  law."  "To  limit  the  meaning  of 
the  words,  ^other  building*  as  used  in  the  statute,  to  buildings 
ejusdem  generis,  with  those  specifically  named,  would  be  to 
render  the  general  words  practically  meaningless."     A  big 
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meatgrinding  machine  with  worm  and  revolving  knives^ 
operated  by  steam  power  through  shafts,  pulleys  and  belts, 
is  as  much  within  the  intent  and  purpose  of  the  legislature 
in  enacting  the  law  as  "dough  brakes"  or  crackers  machines, 
and  the  general  description,  "or  other  employment  that 
may  be  considered  dangerous  to  their  lives  or  limbs,"  must 
be  held  to  include  the  employment  of  operating  the  machine 
in  question.  In  this  connection,  appellant  contends  that 
appellee's  employment  was  in  the  sinewing  department,  and 
that  this  department  of  work  was  not  dangerous.  This  con- 
tention assumes  a  disputed  question  of  fact.  It  is  true  he 
had  been  employed  in  the'  sinewing  department,  up  to  a  few 
minutes  before  he  was  injured,  but  if  his  statement  is  true 
that  the  foreman  in  charge  ordered  him  to  operate  the  meat 
hasher  and  that  he  commenced  to  do  so  in  obedience  to  such 
order  and  continued  thereat  until  he  was  injured,  then  his 
employment  at  the  time  of  the  injury  was  that  of  operator  of 
that  machine.  If,  however,  the  truth  is  as  contended  for  by 
appellant,  that  without  orders  to  do  so,  appellee  started  the 
machine  and  operated  it  until  he  was  injured,  in  the  absence 
of  the  foreman,  and  without  his  knowledge,  then  appellee 
has  no  case,  under  any  count  of  his  declaration. 

A  number  of  questions  are  raised  as  to  the  rulings  of  the 
trial  court  upon  the  introduction  of  the  evidence.  The  age 
of  appellee  was  a  material  and  contested  issue  in  the  case, 
and  appellee  oflFered  and  the  court  admitted,  a  record  writ- 
ten in  the  family  bible.  The  only  objection  interposed  was, 
that  it  was  not  written  at  the  time  of  appellee's  birth.  This 
was  not  a  valid  objection  and  none  other  being  made  it  was 
not  error  to  admit  it.  Other  objections  are  urged  here,  which 
if  made  at  the  proper  time  would  doubtless  have  proved  ef- 
fective, but  they  are  not  involved  in  this  record,  and  any  dis- 
cussion of  them  at  this  time  would  be  mere  obiter. 

Appellant  produced  a  public  school  teacher  whose  school 
appellee  had  attended.  The  teacher  testified  to  his  age  as 
given  by  him  at  that  time  and  identified  the  school  record 
tiien  made  by  her.     This  record  was  rejected  by  the  court. 
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It  should  have  been  admitted  in  connection  with  the  evidence 
of  the  witness  who  made  it 

Upon  cross-examination  of  appellee's  father  he  was  asked, 
if  he  had  ever  given  a  certificate  of  appellee's  age,  and  if  he 
had  ever  made  a  certificate  of  any  kind  that  was  to  be  de- 
livered to  appellant,  and  if  he  knew  that  appellee  was  work- 
ing for  appellant,  and  if  he  knew  how  long  he  had  been  work- 
ing for  appellant.  Objections  were  sustained  to  all  these 
questions*  This  was  error.  The  witness  should  have  been 
required  to  answer  all  these  questions:  not  to  avail  as  de- 
fenses to  the  action,  but  as  being  within  the  domain  of  proper 
cross-examination  for  the  purpose  of  testing  the  truthful- 
ness of  the  witness'  testimony  given  in  chief. 

A  brother  of  appellee  was  allowed  to  testify  to  a  condition 
of  things  as  they  existed  at  appellant's  plant,  at  a  time  long 
prior  to  the  injury,  without  any  knowledge  of  the  con- 
ditions at  the  time.  This  was  not  material  to  any  issue  in 
the  case  and  the  court  erred  in  not  sustaining  appellant's 
motion  to  strike  it  out ;  and  this  witness  was  also  allowed  to 
state  that  he  went  to  appellant's  plant  after  the  injury  to 
get  his  brother's  arm.  He  said,  "I  went  up  there  to  get  part 
of  my  brother's  arm,  that  was  cut  off  by  the  machine;  the 
other  part  of  the  arm  that  was  literally  cut  off  in  the  ma- 
chine." This  could  throw  no  light  upon  any  issue  in  the 
case  and  tended  to  aggravate  the  injury  and  prejudice  the 
jury.  It  ought  to  have  been  excluded. 
*  Upon  cross-examination  appellee  was  asked  concerning 
an.  affidavit  that  had  been  prepared  for  his  father  to  sign 
as  to  his  age,  and  if  when  he  gave  his  age  to  an  employee 
of  appellant  who  inquired  of  him  for  it,  he  knew  the  pur- 
pose of  the  inquiry.  Objections  were  sustained  to  all  these 
questions.  This  was  error.  They  were  within  the  purview 
of  proper  cross-examination. 

The  trial  court  erred  in  modifying  the  2nd,  3rd  and  6th 
instructions  asked  on  behalf  of  appellant.  The  5th  in- 
struction as  modified  does  not  state  the  law  correctly,  but  it 
was  not  correct  as  asked  and  appellant  cannot  complain  of 
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the  court  for  having  failed  in  its  attempt  to  make  a  bad 
instruction  good. 

The  two  refused  instructions  were  properly  refused.  The 
fact,  if  it  be  f act^  that  appellee  knew  he  was  under  the  age  of 
sixteen  years,  and  concealed  that  fact  from  appellant,  or 
that  he  falsely  stated  his  age  to  appellant,  would  not  relieve 
appellant  from  the  duty  to  know  nor  the  responsibility  of  not 
knowing  that  he  was  of  legal  age  before  employing  him  and 
exposing  him  to  the  perils  absolutely  prohibited  by  the 
statute  enacted  solely  for  the  protection  of  children,  thus 
legislatively  declared  to  be  incapable  of  protecting  them- 
selves. Anything  such  a  child  might  say  about  its  age  would 
be  competent  evidence,  to  be  considered  by  the  jury  in  con- 
nection with  all  the  other  evidence,  as  bearing  upon  the  ques- 
tion of  age,  in  a  suit  wherein  such  child  was  a  party,  but  a 
false  statement  of  its  age  to  its  employer  would  not  bar  its 
right  of  action.  This  position  is  fully  sustained  by  the 
Supreme  Court  of  this  state  in  American  Car  &  Foundry 
Company  v.  Koss  Armentraut,  by  next  friend,  214  111.  509, 
affirming  116  App.  121. 

For  the  errors  above  noted,  the  judgment  of  the  City 
Court  of  East  St  Louis  is  reversed  and  remanded. 

Reversed  and  remanded. 


Alton  Light  &  Traction  Company  t.  Frank  Oiler, 
by  next  friend. 

1.  Passenoeb — duty  of  carrier  towards.  A  common  carrier  of 
passengers  is  held  by  law  to  the  nse  of  the  highest  degree  of  care 
consistent  with  the  practical  operation  of  its  road.  It  is  bound  to 
do  all  that  human  care,  vigilance  and  foresight  can  reasonably  do, 
consistent  with  the  mode  of  conveyance,  and  the  practical  operation 
of  its  road  in  the  exercise  of  its  business  as  a  carrier. 

2.  Nbolioence — when  carrier  has  "burden  to  overcome  charge  of. 
Where  a  passenger,  while  exercising  ordinary  care  for  his  own 
safety.  Is  injured  by  the  operation  of  defendant's  road,  the  burden 
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is  on  the  defendant  to  show  that  the  injury  was  not  due  to  its  own. 
negligence. 

3.  Neglioenge — hoto  tmesHon  as  to  whether  overcrewding  cars- 
is,  determined.  Whether  it  is  negligence  for  a  common  carrier  of 
passengers  to  permit  its  cars  to  be  oyercrowded,  is,  ordinarily,  a. 
question  for  the  Jury  to  determine  under  all  the  facts  and  cir- 
cumstances of  the  case. 

.    4.    Declabation — how  construed.  A  declaration  is  construed  most 
strongly  against  the  pleader  when  tested  by  demurrer. 

5.  Right  of  becovebt — instruction  as  to,  where  action  was  he- 
tween' passenger  and  oarrier,  approved.  An  instruction  upon  thisr 
subject  as  follow^:  "The  court  instructs  the  jury  that  if  you 
belieye  from  the  preponderance  of  the  evidence  in  this  case, 
that  the  plaintif!^  *  *  *  became  a  passenger  on  one  of  de- 
fendant's cars,  and  that  while  he  was  a  passenger  on  such  car, 
he,  while  exercising  due  care  for  his  own  safety,  was  injured  by 
the  negligence  of  the  defendant,  as  charged  in  plaintiff's  declara> 
tion,  or  some  count  thereof,  then  in  law,  the  defendant  is  liable 
for  such  injury,  and  the  jury  should  so  find  by  their  verdict, — *' 
approved. 

6.  iNSTBUcnoN — must  not  ignore  any  theory  of  recovery.  An 
instruction  concluding  with  a  direction  to  find  for  the  defendant,, 
must  not  ignore  any  theory  upon  which  the  plaintiff  might  be  en- 
titled to  recover. 

7.  Excessive  speed— trfcen  evidence  tends  to  prove.  Held,  from 
the  evidence  in  this  case,  that  it  tended  to  establish  the  running  oC 
the  car  at  an  excessive  rate  of  speed. 


Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  county;  the  Hon.  Charles  T.  Moore,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1904.  Affirmed.. 
Opinion  filed  March  17,  1905. 

Levi  Davis  and  Henry  S.  Bakeb^  for  appellant 

D.  E.  Keefe^  for  appellee. 

Mr..  Justice  Creightok  delivered  lie  opinion  of  the; 
court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Madi- 
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Bon  county,  by  appellee  against  appellant,  to  recover  for  a 
personal  injury  sustained  by  appellee  while  a  passenger 
upon  one  of  appellant's  cars.  Trial  by  jury.  Verdict  and 
judgment  in  favor  of  appellee  for  $6,500. 

The  declaration  consists  of  two  counts^  Omitting  the 
caption  inducement  and  conclusion  they  are  as  abstracted: 

First  count.  ^^And  the  plaintiff  avers  that  on  the  7th 
day  of  September,  1903,  he  became  a  passenger  upon  one 
of  defendant's  cars  in  the  said  city  of  Alton,  to  be  carried 
from  Sock  Springs  Park  to  Union  street  in  the  said  city 
of  Alton  for  a  certain  reward  to  the  defendant,  and  that 
thereupon  it  became  and  was  the  duty  of  the  defendant  to 
safely  carry  the  plaintiff  to  the  place  of  his  destination  along 
the  line  of  said  street  railway.  Yet  the  defendant  did  not 
regard  its  duty  in  this  behalf,  but  negligently  permitted 
more  persons  to  become  passengers  on  said  car,  after  the 
plaintiff  had  become  a  passenger,  than  said  car  would  ac- 
commodate and  by  reason  of  such  a  large  number  of  per- 
sons being  by  said  defendant  so  negligently  permitted  to 
ride  upon  said  car  a  great  crowd  of  persons  was  collected 
on  said  car  so  that  the  same  was  greatly  overcrowded,  and 
the  plaintiff  thereby  forced  to  ride  upon  the  platform  and 
steps  of  said  car,  and  while  the  plaintiff  was  in  the  exercise 
of  ordinary  care  for  his  own  safety  in  so  riding  on  such  plat- 
form and  steps  of  said  car,  the  crowd  of  persons  so  negli- 
gently permitted  by  the  defendant  to  take  passage  upon  said 
car  and  who  were  then  and  there  compelled  to  ride  upon 
the  platform  and  steps  of  said  car,  were  by  the  motion  of 
said  car  thrown  and  forced  over  and  against  the  plaintiff" 
whereby  the  plaintiff  was  forced  off  and  pushed  from  the 
platform  and  steps  of  said  car  where  he  was  compelled  to» 
ride  by  reason  of  such  overcrowded  condition  of  such  car 
and  whereby  the  wheels  of  said  car  caught  and  passed  over 
the  left  foot  and  leg  of  the  plaintiff  and  the  same  was  thereby 
crushed,  broken  and  lacerated  so  that  the  same  had  to  be 
and  was  amputated." 

Second  count.    "And  plaintiff  avers  that  on  the  date  aforft- 
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said  he  became  a  passenger  upon  one  of  defendant's  cars  to 
be  carried  from  Eock  Springs  Park  to  Union  street  in  the 
said  city  of  Alton  for  certain  reward  paid  to  the  defendant 
therefor  and  thereupon  it  became  and  was  the  duty  of  the 
defendant  to  run  its  car  at  such  a  rate  of  speed  as  would 
be  least  dangerous  to  the  passengers  on  said  car  commen- 
surate with  the  practical  operation  of  said  car;  yet  the  de- 
fendant did  not  regard  its  duty  in  that  behalf  but  after  the 
plaintiff  had  taken  passage  on  said  car^  other  persons  con- 
tinued to  come  upon  said  car  with  the  permission  of  the 
defendant  in  such  numbers  that  said  car  would  not  accom- 
modate them  and  its  seating  capacity  was  greatly  over- 
crowded by  reason  of  such  number  having  taken  passage 
on  said  car  and  the  plaintiff  thereby  was  forced  with  other 
persons  to  ride  upon  the  steps  and  platform  of  said  car, 
which  defendant's  servants  in  charge  of  said  car  then  well 
knew ;  yet  the  servants  of  defendant  so  in  charge  of  said  car 
not  regarding  their  duty,  negligently  ran  the  said  car  at  a 
highly  dangerous  rate  of  speed  while  plaintiff  and  other 
passengers  were  so  riding  on  the  platform  of  said  car,  and 
such  other  passengers  were  surged  and  tossed  over  and  against 
plaintiff  by  reason  of  the  excessive  speed  of  said  car,  where- 
by, while  the  plaintiff  was  using  ordinary  care  for  his 
own  safety,  he  was  crowded  and  pushed  off  the  platform  and 
steps  of  said  car,  and  in  being  so  crowded  off,  one  of  his  feet 
and  limbs  were  thereby  made  to  fall  under  the  wheels  of  said 
car  and  his  left  foot  and  ankle  were  thereby  broken,  crushed 
and  lacerated  so  that  it  had  to  be  amputated." 

While  a  large  number  of  errors  were  assigned  upon  the 
record,  the  only  ones  brought  forward  and  relied  upon  in 
the  argument  are:  The  verdict  is  against  the  evidence;  the 
court  erred  in  giving  instructions  Sa  and  i,  on  behalf  of 
appellee,  and  in  refusing  to  give  instructions  8^  lly  H,  15 
and  16,  ashed  on  hehalf  of  appellant,  and  our  duty  may  be 
limited  to  these.  "One  assigning  error  must  bring  to  the 
attention  of  the  court  what  the  error  is  of  which  he  com- 
plains, and  if  but  a  portion  of  the  errors  assigned  is  insisted 
upon  in  the  argument  the  others  will  be  deemed  waived.'* 
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Keyes  v.  Kimmel,  186  111.  109 ;  Illinois  Cyclopedic  Digest, 
VoL  1,  page  411,  col.  2. 

As  to  the  evidence :  Appellee  testified  in  substance  as  fol- 
lows: "I  live  in  Alton,  am  16  years  of  age  and  have  lived 
in  AlUm  going  on  6  years.  I  waa  working  for  Kirsch  Co., 
learning  tlie  butcher  trade,  had  been  with  them  nearly  two 
years*  On  the  evening  of  September  7,  1903,  I  was  at  Eock 
Spring  Park.  I  walked  out  to  the  park  and  returned  on 
street  car  about  half  past  nine.  I  got  on  the  car  right  at 
the  park.  The  car  was  not  crowded  when  I  got  on;  there 
was  standing  room,  but  the  seats  were  full.  I  went  inside. 
The  car  remained  for  about  five  minutes  and  the  crowd  kept 
coming  on.  As  the  crowd  kept  coming  on  I  was  pushed  up 
to  the  front  end,  and  the  conductor  kept  hollering,  'Crowd 
on,  this  is  the  last  car  for  the  city.*  I  was  on  the  right  side 
of  the  car,  standing  on  the  outside  step,  holding  to  the 
handles,  the  one  at  the  forward  end,  and  I  stood  facing 
inwardly. 

"After  the  car  started  I  continued  to  stand  at  the  front 
end.  I  paid  my  fare  to  the  conductor.  There  was  one  motor- 
man  and  one  conductor.  The  car  was  crowded  when  it  left 
the  park,  and  the  front  end  was  full,  and  there  was  no  room 
on  the  inside  to  sit  down,  or  on  the  platform.  They  ran  slow 
for  about  half  a  mile;  then  they  ran  faster.  I  stayed  on 
the  front  till  I  got  to  Liberty  street.  When  the  car  got  to 
Liberty  street  and  had  turned  the  comer,  they  turned  on  the 
electricity  to  make  the  grade  and  the  conductor  came  to  the 
front  and  hollered  transfers.'  I  called  for  a  transfer,  and 
as  I  reached  for  a  transfer,  the  car  gave  a  lurch  and  I  fell 
off.  My  home  is  on  Gold,  near  Union  street,  and  in  order 
to  reach  home  I  had  to  transfer  to  the  Union  street  line. 
If  I  remained  on  that  car  it  would  not  take  me  straight 
home.  I  reached  to  the  conductor  with  my  left  hand  for 
the  transfer  and  the  car  lurched  and  I  fell  off.  I  was  hold- 
ing on  to  the  handles  with  both  hands  and  I  reached  my  left 
hand  for  the  transfer  and  before  I  got  hold  of  it  the  crowd 
knocked  me  off.  My  back  was  towards  the  outside,  and  I 
was  holding  on  with  my  right  hand. 
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"After  I  was  thrown  off  I  got  my  foot  off — I  got  my  foot 
off  the  rail  as  quick  as  I  could.  The  car  went  on.  The  front 
truck  passed  over  my  foot  One  wheel  passed  over  my  foot, 
I  was  picked  up  and  takjen  down  town.  The  foot  was  ampu- 
tated  I  guess  about  nine  inches  below  the  knee.  I  have  a 
good  education  and  had  good  health  and  was  earning  a  dollar 
a  day  at  the  time  I  was  hurt. 

"There  were  three  cars  waiting  at  the  park  when  I  got 
on.  I  got  on  at  the  back  end.  The  car  faced  south  and 
when  I  fell  off  I  was  on  the  left  hand  side  of  the  car,  with 
my  back  to  the  street.  I  don*t  remember  whether  there  was 
any  one  on  the  lower  step  with  me.  I  do  not  remember  that 
there  were  two  boys  sitting  there  by  me.  The  conductor 
was  on  the  front  platform  near  the  door  and  I  reached  to  him 
with  my,  left  hand.  The  car  had  been  going  fast  for  about 
two  blocks  when  I  fell  off,  and  we  were  going  up  grade.  Be- 
fore we  got  to  the  grade,  the  ground  was  level  and  we  had 
been  running  slow.    They  turned  the  corner  slow." 

Appellee  was  corroborated  in  a  number  of  respects  by 
other  witnesses.  One  says:  I  saw  plaintiff  getting  on  the 
car.  When  he  got  on,  "the  seats  were  full  and  there  was  no 
room  in  the  aisle.  I  saw  plaintiff  going  down  the  aisle."  "I 
saw  plaintiff  and  others  going  down  the  aisle  to  the  front 
end  of  the  car.  '  He  got  on  the  back  end."  Another  witness 
says:  "There  were  seven  persons  on  the  front  platform  be- 
sides the  motorman.  There  might  have  been  others,  but  I 
did  not  notice  them."  And  another  one  says :  "It  was  run- 
ning at  a  pretty  rapid  speed."  "From  where  they  picked  plain- 
tiff up  and  put  him  on  the  other  car  to  where  our  car  came 
to  a  standstill,  I  guess  it  was  almost  a  block."  And  one, 
speaking  of  the  immediate  time  of  the  injury,  says:  The 
car  swayed,  "the  sway  gave  the  car  a  kind  of  a  lurch."  ^'AU 
the  people  kinder  bumped  about."  A  witness  who  was  in- 
side the  car  and  did  not  notice  what  happened  at  the  imme- 
diate time  of  the  injury  says :  "Some  one  hollered  that  this 
was  the  last  car,  but  I  canH  say  whether  it  was  the  conductor 
or  motorman." 

We  are  of  opinion  that  the  evidence  meets  all  the  require- 
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ments  of  both  counts  of  the  declaration.  It  is  true  there  is 
conflict  and  contrariety  of  evidence,  as  there  usually  is  in 
cases  of  this  character,  and  counsel  insist  that  it  prepon- 
derated in  favor  of  appellant  and  that  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence,  and  for  that  rea- 
son the  trial  court  should  have  granted  a  new  trial,  and  in 
.as  much  as  their  motion  for  new  trial  was  denied  by  the 
trial  court  we  should  at  least  reverse  and  remand.  They 
cite  in  support  of  their  contention  on  this  point,  St.  Louis 
Xational  Stock  Yards  v:  Godfrey,  101  111.  App.  40.  In  that 
case  we  said :  "Although  there  may  be  evidence  tending  to 
prove  all  that  is  required  to  warrant  a  recovery,  still  where 
the  verdict  is  so  manifestly  against  the  weight  of  the  evi- 
dence as  to  make  it  appear  to  the  court  that  the  verdict  was 
not  the  result  of  the  impartial  and  honest  judgment  of  the 
jury,  but  that  it  must  have  resulted  from  mistake,  or  from 
partiality,  prejudice,  passion,  or  some  improper  motive  or 
condition,  it  is  the  duty  of  the  court  to  set  aside  the  verdict 
and  award  a  new  trial."  This  we  imderstand  to  be  the  true 
rule,  but  in  our  opinion  the  state  of  the  evidence  in  the  case 
At  bar  does  not  warrant  us  in  classing  it  under  this  rule. 

This  case  grows  out  of  the  relation  of  common  carrier  and 
passenger.  Appellee  was  a  passenger.  The  law  in  such  case 
is :  "A  railroad  company  as  a  common  carrier  of  passengers 
is  held  by  law  to  the  use  of  the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  its  road.  It  is  bound 
to  do  all  that  human  care,  vigilance  and  foresight  can  rea- 
sonably do,  consistent  with  the  mode  of  conveyance,  and  the 
practical  operation  of  its  road  in  the  exercise  of  its  business 
as  a  carrier."  North  Chicago  Street  R  E.  Co.  v.  Polkey, 
203  HI.  225.  In  the  same  case  it  is  said:  'T[t  would  seem 
to  follow  that  it  is  not  negligence  per  se,  under  all  circum- 
stances, for  a  carrier  to  allow  a  passenger  to  stand  in  such 
a  place  (upon  a  foot  board).  Whether  it  is  negligence  on 
the  part  of  either  in  a  particular  case  is  a  question  of  fact, 
but  if  no  seat  is  furnished  and  the  carrier  permits  a  passen- 
ger to  ride  in  that  way,  the  carrier  assumes  the  duty  of  exer- 
cising the  care  demanded  by  the  circumstances."      And  in 
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the  same  case  and  connection  the  court  says:  "In  this  case 
it  was  not  inconsistent  with  the  mode  of  conveyance  to  oper* 
ate  the  car  at  such  a  slow  rate  of  speed  as  to  prevent  the 
occurrence  of  any  accident." 

Where  a  passenger,  while  exercising  ordinary  care  for  his 
own  safety,  is  injured  by  the  operation  of  defendant's  road, 
the  burden  is  on  the  defendant  to  show  that  the  injury  was 
not  due  to  its  negligence.  The  Illinois  authorities  on  this 
subject  are  too  numerous  to  cite.  See  Illinois  Cyclopedic 
Digest,  Vol.  2,  page  230.  It  is  true  as  contended  by  counsel 
for  appellant  that  a  common  carrier  is  not  an  absolute  in- 
surer of  the  safety  of  a  passenger,  but  this  class  of  cases  is 
so  far  removed  from  ordinary  cases  of  n^ligence,  that  mere 
proof  of  the  relation  of  carrier  and  passenger,  and  proof  of 
due  care  on  the  part  of  the  passenger,  and  of  injury  to  him, 
where  vis  major  is  not  apparent,  makes  a  prima  facie  case 
against  the  carrier,  and  this  is  true,  even  where  specific  neg- 
ligence is  charged.  Cramblet  v.  Chicago  &  N.  W.  E*  R.  Co., 
82  111.  App.  642  (550). 

While  it  is  not  negligence  per  se,  for  a  common  earner 
of  passengers  to  allow  its  car  to  be  "greatly  overcrowded" — 
that  is,  the  court  cannot  say,  as  matter  of  law,  that  it  is  in 
all  cases  negligence,  nor  can  the  court  say  in  all  cases,  as 
matter  of  law,  that  it  is  not  negligence,  it  is  ordinarily  for 
the  jury  to  determine  from  all  the  facts  proven  in  a  case 
whether  or  not  such  conduct  constitutes  negligence  in  that 
particular  case. 

In  this  case  it  is  charged  in  effect,  in  each  count  of  the 
declaration,  that  appellant  suffered  its  cars  to  be  "greatly 
overcrowded,"  that  in  allowing  its  cars  to  become  so  over- 
crowded appellant  was  guilty  of  negligence,  whereby  appellee 
without  fault  or  negligence  on  his  part  was  injured.  Each 
of  these  averments  raised  a  question  of  fact  which,  in  a  jury 
trial,  under  the  law  of  this  state,  could  only  be  determined 
by  the  jury. 

Counsel  in  connection  witih,  and  as  a  part  of  their  argu- 
ment in  support  of  their  contention  that  the  verdict  is  against 
the  evidence,  say:    "As  the  settled  rule  of  pleading  is,  that 
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the  all^ation  must  be  taken  most  strongly  against  the  plead- 
*er  *  *  *  the  conclusion  must  be  that  the  motion  of  the 
car  (the  'lurch')  was  not  the  result  of  negligence  on  the  part 
of  appellant.  *  *  *  Such  being  the  case,  the  first  count 
furnishes  no  basis  for  recovery." 

In  this  conclusion  we  cannot  agree  with  counsel.  In  the 
first  place  we  think  the  first  count,  if  tested  by  demurrer, 
might  properly  be  held  to  state  a  good  cause  of  action,  and 
the  evidence  tends  to  prove  it.  But  counsel  are  in  error  in 
their  statement  that  the  allegation  must  always  be  taken 
most  strongly  against  the  pleader.  It  is  only  where  a  plead- 
ing is  challenged  by  demurrer,  or  where  the  trial  court  is 
called  upon  to  scan  it  during  the  progress  of  the  trial,  in  re- 
sponse to  a  specific  objection,  specific  motion  or  other  specific 
challenge,  that  it  should  be  t£^en  most  strongly  against  the 
pleader.  Where  a  pleading  is  first  challenged  or  attacked, 
and  "a  defect  is  sought  to  be  availed  of  on  error,"  or  in  fact 
at  any  time  after  verdict  rendered,  then  the  rule  is  just  the 
reverse,  and  all  parts  of  the  pleading  must  be  taken  most 
strongly  in  favor  of  the  pleader — all  intendments  and  rea- 
sonable inferences  stand  to  the  advantage  of  the  pleader, 
when  the  record  has  reached  this  stage  without  prior  proper 
challenge.  Gerke  v.  Fancher,  168  111.  375 ;  Western  Stone 
Co.  V.  Whalen,  151  111.  472;  Shreffler  v.  Nadelhoffer,  133 
III.  536 ;  Pennsylvania  Co.  v.  EUett,  132  111.  654.  We  do 
not  understand  that  counsel  directly  contend  that  there  is 
any  variance  between  the  declaration  and  proofs.  The  state 
of  the  record  furnishes  no  basis  for  such  contention  here. 
The  rule  is:  "All  questions  of  variance  between  the  plead- 
ings and  the  proofs  must  be  raised  in  the  trial  court  so  that 
the  objection  may  be  obviated  by  amendment  Such  ques- 
tions cannot  be  raised  for  the  first  time  in  the  appellate 
court." 

Counsel  complain  of  the  action  of  the  trial  court  in  the 
giving  of  two  instructions  on  behalf  of  appellee.  These 
are  designated  as  instructions  numbered  "3a"  and  "4";  and 
are  as  follows : 

"3a.     The  court  instructs  the  jury  that  the  acts  of  negli- 
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gence  charged  against  the  defendant,  in  plaintiffs  declara- 
tion, are,  negligence  in  permitting  its  cars  on  which  plaintiff 
rode  to  be  overcrowded,  and  negligence  in  running  its  car 
on  which  the  plaintiff  rode  at  an  excessive  rate  of  speed." 

"4.  The  court  instructs  the  jury  that  if  you  believe  from 
the  preponderance  of  the  evidence  in  this  case,  that  the  plain- 
tiff, Frank  Oiler,  on  the  7th  day  of  September,  1903,  be- 
came a  passenger  on  one  of  defendant's  cars,  and  that 
while  he  was  a  passenger  on  such  car  he,  while  exercising 
due  care  for  his  own  safety,  was  injured  by  the  negligence 
of  the  defendant^  as  charged  in  plaintiff's  declaration,  or 
some  count  thereof,  then  in  law,  the  defendant  is  liable  for 
such  injury,  and  the  jury  should  so  find  by  their  verdict.  '* 

It  is  conceded  by  counsel  that  the  4th  instruction  standing 
alone  would  be  unobjectionable,  but  they  say  when  read  in 
connection  with  "3a,"  it  is  misleading.  They  say  "3a"  is 
applicable  to  the  second  count  of  the  declaration  only,  and 
that  the  jury  may  have  understood  that  it  applied  to  both 
counts.  Assuming  that  to  be  true,  appellant  could  not  be 
damnified  thereby,  for  it  does  not  in  the  least  minify  the 
burden  imposed  by  law  upon  appellee.  It  does  not  author- 
ize appellee  to  recover  on  the  first  count  upon  any  less  proof 
or  other  proof  than  the  law  requires,  or  than  it  would  have 
required  if  this  instruction  had  not  been  given,  but  if  under- 
stood, as  suggested  by  counsel,  it  required,  to  warrant  a  re- 
jcovery  on  the  first  count,  proof  of  all  that  the  law  demands 
for  that  count  and  more.  We  are  of  opinion,  neither  when 
read  singly,  nor  when  read  together,  could  either  one  or  both 
these  instructions  have  possibly  misled  the  jury  to  the  hurt 
of  appellant  In  this  connection  it  must  be  noted  that  appel- 
lant supplemented  these  two  instructions  with  its  3rd,  as  fol- 
lows: 

■"3rd.  You  are  instructed  that  you  cannot,  without  violat- 
ing your  oath  as  jurors,  find  a  verdict  for  the  plaintiff  un- 
less you  find  under  your  oath  as  jurors,  that  he  has  proved 
his  case  by  a  preponderance  (the  greater  weight)  of  all  the 
evidence.     And  if  you  find  the  evidence  is  evenly  balanced 
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or  preponderates  in  favor  of  the  defendant,  you  must  find  the 
•defendant  not  guilty." 

This  instruction  given  by  the  court  at  the  instance*  and 
Tequest  of  appellant^  clearly  authorizes  the  jury  to  find  for 
appellee,  upon  proof  of  his  case  as  laid  in  either  count  of 
his  declaration. 

In  the  refusal  of  the  trial  court  to  give  the  8th,  11th,  14th, 
15th  and  16th  instructions  asked  on  behalf  of  appellant,  we 
find  no  material  error.  The  8th  calls  for  a  general  verdict 
in  favor  of  appellant,  upon  a  state  of  case  which  does  not 
include  the  charge  of  excessive  speed,  set  up  in  the  second 
count.  TJiere  was  evidence  tending  to  prove  the  second 
count  and  the  law  is,  that  a  plaintiff  is  entitled  to  recover 
upon  proof  of  one  good  count,  and  it  would  have  been  re- 
Tersible  error  to  have  given  an  instruction  calling  for  a 
^neral  verdict  in  favor  of  appellant,  upon  a  state  of  facts 
which  did  not  include  this  count.  This  instruction  is  not 
like  "3a"  given  on  behalf  of  appellee,  in  this,  that  "3a" 
required  of  appellee  in  whose  behalf  it  was  given  all  that 
the  law  required  as  to  the  second  count,  and  all  and  more 
than  it  required  as  to  the  first,  while  appellant's  8th  if  given 
would  have  relieved  it  from  all  liability  for  its  negligence 
in  running  at  a  dangerous  speed  as  charged  in  the  second 
count,  and  which  the  evidence  tended  to  prove. 

It  is,  however,  insisted  in  this  connection,  that  the  evi- 
dence does  not  tend  to  prove  that  the  car  was  fun  at  a  danger- 
ous rate  of  speed.  That  the  statement  that  "they  ran  slow 
for  about  a  half  mile,  and  then  ran  faster,"  and  that  "it  was 
running  at  a  pretty  rapid  speed,"  does  not  fend  to  prove 
a  "dangerous  rate  of  speed."  But  the  evidence  also  shows 
that  while  it  was  running  at  a  pretty  rapid  rate  of  speed 
the  car  'lurched"  and  all  the  people  "bumped  about,"  and 
it  was  at  this  identical  instant  that  appellee  was  jostled  or 
crowded  off  and  the  injury  occurred.  This  is  ample,  under 
the  law  applicable  to  common  carriers  of  passengers,  to  call 
for  satisfactory  explanation  from  appellant.  If  a  dangerous 
rate  of  speed  did  not  cause  the  'lurching"  of  the  car  and  the 
injury,  what  did  ?    The  state  of  facts  warranted  such  infer- 
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ences  as  placed  the  burden  at  that  point  upon  appellant.  As 
Mr.  Justice  Cartwright  said  in  North  Chicago  Street  R  R, 
Co.  V.  Polkey,  203  111.  226  (233)  :  "In  this  case  it  was  not 
inconsistent  with  the  mode  of  conveyance  to  operate  the  car 
at  such  a  slow  rate  of  speed  as  to  prevent  the  occurrence  of 
any  accident,"  and  being  overloaded  as  they  were,  "to  the 
very  water's  edge,"  or  to  a  degree  equally  as  dangerous,  they 
ought  to  have  done  so. 

We  are  of  opinion  the  trial  court  did  not  err  in  refusing 
the  8th,  11th,  14th,  15th  and  16th  instructions,  asked  by 
appellant.  This  opinion  hag  already  necessarily  been  ex- 
tended to  such  length  that  we  do  not  deem  it  necessary  to 
analyze  and  discuss  each  of  these  instructions  in  detail.  Ac- 
cording to  our  view  of  the  case  as  above  expressed,  they  each 
and  all  contained  patent  errors  or  defects  warranting  their 
refusal. 

We  find  no  reversible  error  in  this  record.  The  judgment 
of  the  Circuit  Court  is  afiirmed. 

Aifirmed. 


Crown  Coal  &  Tow  Company  y.  Herman  Henry  Koenig. 

1.  Assumed  bisk — vohat  is.  Where  an  employe,  at  the  time  he 
arrived  at  the  place  where  his  work  was  to  be  done»  saw  its  then 
condition  and  was  as  competent  to  know,  realize  and  fully  under- 
stand the  extent  and  nature  of  the  risk  and  danger  as  any  one  else, 
and  knew  as  well  how  to  remove  the  peril  and  to  protect  himself  while 
doing  80,  as  any  servant  the  master  could  have  selected  for  that 
purpose,  he  is  deemed  to  have  assumed  the  risk. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Robert  D.  W.  Holder,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Reversed 
with  finding  of  facts.     Opinion  filed  March  17,  1905. 

Kramer,  Kramer  &  Shaeffer,  for  appellant;  John  G. 
Drennan,  of  counsel. 

M.  W.  Sohaefer,  for  appellee. 
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Mb.  Justice  Creighton  delivered  the  opinion  of  the 
court 

This  was  a  suit  in  case,  in  the  Circuit  Court  of  St.  Clair 
county,  by  appellee  against  appellant,  to  recover  damages 
for  a  personal  injury  sustained  by  appellee  while  in  the  serv- 
ice of  appellant,  as  a  coal  miner.  Trial  by  jury.  Verdict 
and  judgment  in  favor  of  appellee  for  $1,500. 

The  amended  declaration  upon  which  the  case  was  tried 
consisted  of  three  counts.  At  the  conclusion  of  the  evidence 
the  trial  court  excluded  the  third  count,  and  appellee  does 
not  assign  cross-error,  so  we  have  to  consider  here  only  the 
first  and  second  counts.  Both  these  counts  are  based  upon 
the  same  general  charge  that  appellant  failed  to  furnish 
appellee  a  reasonably  safe  place  in  which  to  work.  'They 
differ  somewhat  in  detail. 

In  the  second  count,  which  sets  out  the  case  more  fully, 
it  is  stated  that  appellee  had  worked  in  a  certain  room  in 
appellant's  mine  for  a  long  time  and  that  it  was  his  duty  to 
dig  and  mine  coal  in  that  room,  and  to  perform  such  other* 
labors  about  the  mine  as  he  might  be  directed  to  perform; 
that  on  the  occasion  of  his  injury  he  was  directed  by  the 
manager  to  clean  up  and  remove  some  slate  that  had  fallen 
in  the  room  in  which  he  worked;  that  it  was  the  duty  of 
appellant  to  furnish  him  a  reasonably  safe  place  in  which 
to  do  this  work ;  that  the  room  had  a  slate  roof  which  was 
dangerous  and  liable  to  fall  and  that  this  condition  was 
known  to  appellant;  that  when  the  manager  directed  appel- 
lee to  clean  up  and  remove  the  fallen  slate,  he  informed  ap- 
pellee the  room  was  safe  and  that  appellee  relying  upon  such 
information  went  into  the  room,  commenced  to  work  and 
while  performing  this  work,  and  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  he  was  injured  by  the  fall- 
ing of  loose  slate  from  the  roof. 

The  undisputed  evidence  tends  to  prove  that  appellee  was 
48  years  old,  had  been  a  coal  miner  for  many  years,  was 
conversant  with  the  duties  and  dangers  ordinarily  incident 
to  the  business  of  digging  and  mining  coal  and  the  perform- 
ance of  such  other  labor  about  the  mine  as  he  might  be  direct- 
13 
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ed  to  perform;  that  he  had  worked  in  the  room  in  which 
he  was  injured  for  a  year  immediately  preceding,  and  that 
he  and  his  "buddy"  had  driven  it  from  the  start,  and  as 
they  progressed  with  the  work  had  put  in  all  the  props 
and  cap-pieces  they  thought  necessary  to  support  the  roof. 
It  was  then  cut  in  about  200  feet. 

Appellee's  own  testimony  puts  his  case  in  the  most  favor- 
able light  for  him,  and  the  portions  of  it  bearing  upon  the 
questions  involved  in  this  appeal  are  in  substance  as  fol- 
lows :  "I  went  to  the  mine  on  the  morning  of  January  7th, 
met  the  manager  as  I  was  going  down;  had  a  conversation 
with  him;  asked  him  how  the  place  I  was  working  in  was, 
and  he  says,  All  right,  except  a  few  slabs  of  slate  down,' 
and  he  said,  ^clean  it  up,'  and  I  went  dovm  to  clean  it  up. 
The  fall  of  slate  was  about  50  or  60  feet  from  the  face  of 
the  coal,  and  under  the  practice  there  the  miner  is.  expected 
to  keep  himself  safe  at  th^  face,  but  he  has  nothing  to  do  with 
it  about  twenty  or  thirty  feet  away.  If  a  miner  knocks  out  a 
prop  with  a  shot,  he  is  supposed  to  set  it  again ;  that  is,  about 
twenty  feet  is  the  most ;  he  don't  go  back  any  further.  From 
twenty  feet  to  the  mouth  of  the  entry,  the  company  is  sup- 
posed to  set  it  again.  *  *  *  The  slate  that  would  fall  back 
of  twenty  feet  from  the  face  of  the  coal  would  be  cleaned 
up  by  the  company.  If  a  miner  goes  down  there,  he  could 
send  notice  to  the  mine  manager  to  clean  it  up,  or  he  could 
wait  an  hour  and  clean  it  up  himself  and  get  paid  for  it, 
but  if  he  cleaned  it  up  before  the  hour  he  would  get  nothing 
for  it.  *  *  *  When  I  went  into  the  room  my  buddy  was 
starting  to  clean  up  the  slate,  and  I  started  at  the  other 
end ;  we  had  a  pick  and  a  shovel  that  I  had  taken  with  me ; 
when  I  got  in,  I  dropped  my  tools  to  look  around ;  I  saw  one 
piece  of  slate  that  was  very  bad,  that  was  hanging  on  the 
top;  it  was  about  five  or  six  feet  long,  and  about  eighteen 
inches  either  way;  I  pulled  it  down  with  my  hands,  and 
stepped  back  about  six  or  eight  feet  and  by  that  time  I 
was  down  under  another  piece;  a  piece  of  slate  fell  on  me 
at  another  place ;  it  struck  me  on  the  head." 

Assuming  all  this  to  be  true,  we  have  a  break  in  the  roof 
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and  a  fall,  at  a  place  where  the  miner  in  his  capacity  of 
miner  is  not  required  to  care  for  it,  but  where  it  is  the 
duty  of  the  company  to  do  so.  The  company  undertook  the 
discharge  of  this  duty  through  appellee  and  his  buddy, 
two  skilled  and  experienced  men,  fully  conversant  with  the 
duties  and  the  dangers  incident  to  the  work,  who  volun- 
tarily undertook  to  perform  it,  not  as  a  part  of  their  duty 
as  miners,  but  as  work  for  which  they  were  to  be  paid 
extra.  When  they  reached  the  place  they  found,  instead 
of  it  being  "all  right,  except  for  a  few  slabs  of  slate  down," 
as  it  was  when  the  manager  had  seen  it,  it  had  in  the  mean- 
time fallen  until  it  covered  the  track  for  fifteen  feet  and 
a  large  nigger  head  had  come  down  and  the  roof  was  in  a 
dangerous  condition,  and  the  first  thing  appellee  did  was  to 
begin  to  take  down  the  big  loose  piece  from  the  roof.  On 
cross-examination  appellee  stated:  "The  slate  had  fallen 
down  for  from  twelve  to  fifteen  feet  *  *  *  do  not  know 
how  many  pieces  had  fallen,  but  there  were  a  good  many; 
it  covered  the  track  pretty  well  for  about  fifteen  feet.  The 
largest  piece  is  what  we  call  a  nigger  head ;  that  is  rock  and 
slate  and  pretty  large  *  *  *  it  took  two  men  to  roll  it  off* 
*  *  *  I  had  just  stepped  back  to  get  my  pick  and  shovel 
to  clean  up  slate.  I  needed  the  shovel  to  throw  some  small 
pieces  over  on  the  waste  pile;  I  left  them  over  there  until 
I  looked  around  to  see  how  things  were.  I  always  liked  to 
be  safe,  and  was  making  an  examination  of  the  top ;  we  al- 
ways do  that  when  we  clean  up  slate  and  we  were  doing  that 
this  time.'' 

Counsel  for  appellee  relies  upon  the  rule  that  a  servant, 
in  entering  upon  an  employment,  assumes  only  such  risks  as 
he  has  notice  of,  either  express  or  implied;  and  that  it  is 
negligence  on  the  part  of  a  master  not  to  notify  a  servant 
of  risks,  which  are  known  to  the  master,  or  which  by  the 
exercise  of  due  diligence  he  might  have  known,  where  such 
risks  are  not  known  to  the  servant  and  are  not  open  and 
apparent 

The  evidence  does  not  bring  this  case  within  that  rule. 
When  appellee  arrived  at  the  place  where  the  work  was  to 
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be  done^  he  saw  its  then  condition  and  was  as  competent  to 
know,  realize  and  fully  understand  the  extent  and  nature  of 
the  risk  and  danger  as  any  one,  and  knew  as  well  how  to  re- 
move the  peril  and  to  protect  himself  while  doing  so  as  any 
servant  the  master  could  have  selected  for  that  purpose.  Ap- 
pellee had  actual  knowledge.  The  condition  and  risk  was 
not  only  so  open  and  apparent  that  one  of  his  experience 
ought  to  have  known  it,  but  he  did  have  actual  knowledge, 
and  voluntarily  assumed  the  risk. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  this 
court  finds  as  ultimate  facts  to  be  incorporated  in  the  judg- 
ment, that  appellee  was  injured  as  the  result  of  risks  and 
hazards,  ordinarily  anJ  usually  incident  to  the  employment 
in  which  he  was  engaged  at  the  time  of  such  injury,  and 
that  he  voluntarily  and  with  full  knowledge  of  the  character 
of  such  risks  and  hazards,  assumed  the  same. 

Reversed  with  finding  of  facts. 


Barbara  Benda  y.  Charles  Kalina,  et  al. 

1.  Will  contest — hoto  right  of,  conferred.  The  right  to  contest 
a  will  after  probate  Is  purely  statutory. 

2.  Will  contest — when,  must  he  instituted.  A  proceeding  to 
contest  a  will  after  probate  should  be  Instituted  within  one  year 
after  probate. 

3.  Will  contest — wTiat  law  governs.  The  law  In  force  when  a 
bill  to  contest  the  validity  of  a  will  Is  filed,  governs  the  jurisdic- 
tion of  the  court  to  entertain  the  same,  and  not  the  law  in  force 
when  the  will  was  probated. 

Bin  to  contest  will.  Appeal  from  the  Circuit  Court  of  Bladison 
County;  the  Hon.  Charles  T.  Mooke,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

Tbkey  &  Williamson,  for  appellant. 

BuBTON  &  Wheeler,  for  appellees. 
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Mb.  Justice  Ceeigiiton  delivered  the  opinion  of  the 
court 

This  was  a  bill  in  chancery  by  appellant  against  appellees, 
filed  in  the  Circuit  Court  of  Madison  county,  July  9,  1903. 
The  bill  discloses  that  one  Mary  Ann  Kazimour  died  July 
23,  1901,  and  that  her  will  was  duly  admitted  to  probate, 
November  4,  1901.  While  the  bill  contains  some  surplusage, 
it  is  in  all  essential  and  material  respects  a  bill  to  contest  the 
validity  of  the  will  of  said  Mary  Ann  Kazimour. 

Appellees,  by  demurrer,  challenged  the  jurisdiction  of  the 
court,  upon  the  ground  that  it  appears  upon  the  face  of  the 
bill  that  it  waa  not  filed  within  the  time  prescribed  by  the 
statute.  The  Circuit  Court  sustained  the  demurrer  and  dis- 
missed the  bilL 

The  right  to  contest  a  will  in  chancery,  after  probate,  does 
not  exist  by  the  common  law.  The  right  is  given  by  statute, 
and  is  dependent  upon  the  provisions  and  conditions  therein 
specified.  The  statute  is:  "When  any  will,  testament  or 
codicil  shall  be  exhibited  in  the  County  Court  for  probate 
thereof  as  aforesaid,  it  shall  be  the  /duty  of  the  court  to 
receive  the  probate  of  the  same  without  delay  and  to  grant 
letters  testamentary  thereon  to  the  person  or  persons  entitled, 
and  to  do  all  other  needful  acts  to  enable  the  parties  con- 
cerned to  make  settlement  of  the  estate  at  as  early  a  day  as 
shall  be  consistent  with  the  rights  of  the  respective  persons 
interested  therein:  Provided,  however,  that  if  any  person 
interested  shall  within  one  year  after  the  probate  of  any  such 
will,  testament  or  codicil  in  the  County  Court  as  aforesaid,, 
appear  and  by  his  or  her  bill  in  chancery  contest  the  validity 
of  the  same,  an  issue  at  law  shall  be  made  up  whether  the 
writing  produced  be  the  will  of  the  testator  or  testatrix  or 
not>  which  shall  be  tried  by  a  jury  in  the  Circuit  Court  of 
the  county  wherein  such  will,  testament  or  codicil  shall  have 
been  proven  and  recorded  as  aforesaid,  according  to  the  prac- 
tice in  courts  of  chancery  in  similar  cases;  but  if  no  such 
person  shall  appear  within  the  time  aforesaid,  the  probate 
shalJ  be  forever  binding  and  conclusive  on  all  of  the  parties 
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concerned,  saving  to  infants  or  non  compos  mentis  the  like 
period  after  the  removal  of  their  respective  disabilities." 

At  the  time  the  will  in  this  case  was  admitted  to  probate,, 
the  time  given  by  statute  within  which  a  bill  might  be  filed 
to  contest,  was  two  years.  At  the  session  of  the  legislature 
of  1903,  the  time  was  changed  from  two  years  to  one  year, 
by  a  bill  approved  May  15,  1903,  going  into  effect  July  1, 
1903.  Counsel  for  appellant  contend  that  the  statute  of 
1903,  has  application  only  to  wills  probated  after  it  went 
into  effect  And  this  is,  under  our  view  of  the  scope  and 
character  of  the  bill,  the  only  question  to  be  determined  on 
this  appeal. 

There  was  a  similar  change  in  the  statute  enacted  in 
1895,  when  the  time  was  changed  from  three  years  to  two- 
years.  Since  that  change,  the  identical  question  here  pre- 
sented, has  been  twice  before  the  Supreme  Court.  In  these 
cases  the  court  held:  "The  power  of  equity  to  entertain  a 
bill  to  set  aside  a  will  or  the  probate  thereof  is  derived  exclu- 
sively from  die  statute,  and  the  jurisdiction  thereby  conferred 
can  be  exercised  only  in  the  manner  and  under  the  limita- 
tions prescribed."  "The  proviso  to  section  seven  of  the  Act 
on  Wills,  concerning  the  right  of  parties  to  file  a  bill  to  eon- 
test  a  will,  is  merely  a  grant  of  jurisdiction,  to  be  exercised 
only  when  invoked  within  the  time  fixed  by  such  proviso, 
and  is  not  a  limitation  on  the  exercise  of  a  jurisdiction  al- 
ready existing."  The  law  in  force  when  a  bill  to  contest 
the  validity  of  a  will  is  filed,  governs  the  jurisdiction  of 
the  court  to  entertain  the  same,  and  not  the  law  in  force 
when  the  will  was  probated.  Spaulding  v.  White,  173  HI- 
127 ;  Storrs  v.  St  Luke's  Hospital,  180  111.  368. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed- 
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Leighton  &  Howard  Steel  Company  y.  Joseph  Snell. 

1.  Master's  dutt — to  control  appliances.  It  is  the  duty  of  the 
master  to  control  appliances  which  are  under  his  direction  in  such 
manner  as  not  to  subject  his  servant,  performing  his  orders  andii 
doing  his  work,  to  unnecessary  danger. 

2.  Objection — wfien  does  not  avail  on  appeal.  To  avail,  on  ap- 
peal, of  an  objection,  the  objector  must  have  insisted  upon  and  ob- 
tained a  ruling,  or  it  must  clearly  appear  that  he  insisted  upon  & 
ruling  and  that  the  court  refused  to  rule. 

3.  Assumed  bisk — what  evidence  competent  upon  question  of^ 
Where  the  plaintiff  in  an  action  for  personal  injuries  was  a  moulder's 
helper,  it  is  competent  to  show  that  he  was  subject  to  the  orders  of 
the  moulder. 

4.  Assumed  bisk — wTiat  evidence  competent  upon  question  of^ 
Where  the  plaintiff  in  an  action  for  personal  injuries  was  a 
molder's  helper,  it  is  competent  upon  the  question  of  assumed  risk 
to  show  the  molders'  duties  and  the  relations  of  the  helpers  tothem^ 
and  this  by  witnesses  whose  length  of  service  had  not  been  long,  as 
the  shortness  of  such  service  goes  to  the  weight  rather  than  to  the 
competency  of  the  evidence. 

5.  Special  intebbogatobt — wTien  does  not  relate  to  ultimate  fact. 
A  special  interrogatory  as  follows:  "Could  the  plaintiff  by  the  exer- 
cise of  ordinary  care  on  his  part,  have  seen  this  traveling  crane 
coming  towards  him  in  time  to  have  avoided  it,"  is  properly  refused 
as  not  relating  to  an  ultimate  fact 

6.  Peulow-sebvants — w?io  not.  Held,  that  molders  and  their 
helpers  were  not  fellow-servants  but  that  the  former  were  as  to  the 
latter  vice-principals. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City^ 
Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Motebs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Aiflrmed.  Opinion 
filed  liarch  17,  1905. 

Wise  &  McNulty,  for  appellant. 

F.  C.  Smith  and  M.  Millabd^  for  appellee. 

Mr.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  case,  in  the  City  Court  of  East  St 
Louis,  by  appellee  against  appellant,  to  recover  for  a  per- 
sonal injury  sustained  by  appellee  while  in  the  service  of 
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appellant,  as  a  molder's  helper.  Trial  by  jury.  Verdict 
and  judgment  in  favor  of  appellee  for  $1,999. 

The  declaration  consists  of  but  one  jcount  and  states  in 
substance  as  follows:  that  appellant  was  engaged  in  the 
business  of  making  steel  castings;  that  appellee  was  in  the 
service  df  appellant  in  the  capacity  of  a  molder's  helper; 
that  it  was  the  duty  of  appellant  to  exercise  ordinary  care 
to  furnish  appellee  a  reasonably  safe  place  in  which  to  per- 
form his  duties,  and  not  to  expose  him  to  unnecessary  peril ; 
that  appellant  negligently  ordered  appellee  to  get  on  top 
of  a  certain  stationary  crane  which  had  been  out  of  order, 
and  to  put  the  same  in  workable  order ;  that  this  was  a  dan- 
gerous service  for  appellee  to  render,  and  that  he  did  not 
comprehend  the  peril  incident  to  the  performance  of  it;  that 
while  appellee  was  endeavoring  to  put  the  crane  in  order, 
with  due  dare  and  diligence,  appellant  so  carelessly  and  im- 
properly managed  a  certain  other  crane  that  appellee  was 
struck  and  injured.  Appellee's  injuries  consist  of  the  loss 
of  all  the  fiqgers  with  the  exception  of  the  thumb,  on  his 
right  hand,  and  the  breaking  of  some  of  the  bones  of  his  left 
hand. 

The  evidence  tends  to  prove  every  material  allegation  of 
the  declaration,  and  we  deem  it  necessary  only  to  state  such 
of  the  facts  which  the  evidence  tends  to  prove  and  which  the 
jury  was  warranted  in  finding  to  be  true  as  will  help  to  the 
understanding  of  the  particular  questions  raised  on  this 
appeal. 

Appellant  was  engaged  in  the  making  of  heavy  castings. 
The  molds  for  these  castings  were  made  by  employees  called 
molders  assisted  by  others  called  helpers.  After  a  mold 
was  completed  the  molders  and  their  helpers  had  to  remove 
it  to  "one  side,"  so  that  it  might  be  taken  away  by  an  over- 
head traveling  crane.  For  the  purpose  of  removing  the 
molds  to  the  place  where  the  traveling  crane  could  get  them, 
the  molders  had  in  use  and  under  their  control  a  "hoist" 
called  a  "jib  crane,"  which  was  stationary,  and  operated 
by  means  of  .an  arm  upon  which  was  a  small  truck  that  ran 
backwards  and  forwards  on  a  track.     The  traveling  crane 
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ran  upon  a  track  about  three  or  four  feet  above  the  arm 
of  the  jib  crane.  The  arm  of  the  jib  crane  was  about  twenty 
feet  long  and  its  motion  was  coniined  to  a  half  circle.  This 
crane  was  used  by  the  molders  as  occasion  required.  The 
traveling  crane  was  operated  by  a  man  called  a  crane-man. 
It  did  not  move  at  regular  intervals,  but  was  liable  to  move 
at  any  time.  Its  track  covered  a  course  of  considerable  dis- 
tance, and  it  ran  fast,  "as  fast  as  a  street  car  that  ain't 
running  at  a  terrible  speed;"  that  appellee  was  employed 
by  the  general  foreman,  who  had  authority  to  employ  and 
*lay  off"  men ;  that  when  he  was  employed  the  foreman  took 
him  to  the  department  of  the  molders,  put  him  to  work  as 
a  molder's  helper  and  told  him  to  "obey  the  molders ;"  that 
he  had  always  been  a  farmer ;  that  when  he  bad  been  in  this 
service  for  about  two  weeks,  on  one  occasion  when  the  mold- 
ers desired  to  use  the  jib  crane,  it  was  discovered  that  the 
truck  was  off  the  track,  and  one  of  the  molders  told  him  to 
go  up  and  put  it  on  the  track;  "that  when  he  received  the 
order  from  the  molder  to  put  the  truck  on  the  track  he  was 
from  twelve  to  fourteen  feet  from  the  wall,  and  that  he  then 
looked  to  see  where  the  overhead  crane  was  and  that  it  was 
not  in  motion,  and  was  about  150  feet  west  of  him;"  that  the 
arm  of  the  jib  was  pointing  away  from  the  traveling  crane 
and  he  had  his  back  to  the  traveling  crane;  that  just  as  he 
made  an  attempt  to  lift  the  truck  onto  the  track  the  traveling 
crane  struck  him.  The  evidence  also  tends  to  prove  that  ap- 
pellee could  have  seen  the  crane  approaching  in  time  to  have 
avoided  it  if  he  had  been  facing  that  way,  or  if  he  had  turned 
to  look  in  the  direction  from  which  it  came,  and  that  the 
molder  who  ordered  him  to  go  up  and  fix  the  trucks  was 
standing  there  and  looking  up  and  might  have  seen  its  ap- 
proach in  time  to  have  given  warning. 

Counsel  contend  that  while  it  was  appellee's  duty  to  obey 
the  molders,  that  the  molders  had  no  authority  to  repair  the 
jib,  nor  to  order  their  helpers  to  do  so  and  say  appellant 
kept  machinists  for  the  purpose  of  making  such  repairs.  The 
evidence  clearly  shows  that  while  there  were  machinists 
whose    duty   it  was   to   make   repairs    when   called   upon 
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to  do  so,  these  trucks  frequently  got  off  the  track  and  that 
it  was  usual  for  the  molders  and  their  helpers  to  put  them 
on  the  track  again^  and  it  does  not  appear  that  there  was 
anything  in  connection  with  putting  them  on  that  required 
the  skill  of  a  machinist;  and  further,  this  was  one  of  the 
appliances  in  use  by  the  molders,  and  appellee  was  put  under 
the  charge  of  the  molders  and  directed  to  obey  them,  when 
he  was  employed.  As  between  appellee  and  appellant,  it  can- 
not be  said  that  appellee  was  not  in  the  line  of  his  duty  at 
the  time  of  his  injury,  nor  that  the  molder  exceeded  his  au- 
thority in  sending  him  there. 

In  this  connection  it  is  argued  that  the  weight  of  the  evi- 
dence is  not  on  the  side,  of  appellee,  upon  the  issue  as  to 
whether  the  molder  did,  in  fact,  give  the  order  directing  ap- 
pellee to  go  up  and  put  the  truck  on  the  track.  Appellee 
and  another  witness  testify  to  it  as  positively  and  clearly 
as  language  can  state  it,  and  the  molder  alone  denies  it,  and 
says  what  he  said  was,  "that  will  have  to  be  fixed.*'  We 
think  the  finding  of  the  jury  upon  this  question  should  be 
conclusive  of  it. 

Counsel  contend  if  appellee  was  ordered  to  go  up  and  put 
the  truck  on  the  track,  that  he  assumed  the  risk  and  can- 
not recover  for  the  injury.  They  say  he  had  been  at  work 
in  the  same  place  for  two  weeks;  that  the  craile  that  injured 
him  was  large  and  could  be  seen  from  any  part  of  the  floor 
on  which  he  worked ;  that  he  knew  "it  did  not  have  any  par- 
ticular time  to  run,"  and  that  it  came  and  went  as  the  work 
required  it;  that  he  knew  if  the  crane  came  along  while  he 
was  there  it  would  hit  him,  and  if  it  ran  oVer  his  fingers 
it  would  cut  them  off.  Therefore  they  say,  the  danger  was 
open  and  apparent  and  that  appellee  fully  comprehended  the 
peril,  and  that  in  attempting,  without  protest,  to  execute  the 
order,  he  assumed  all  risk.  In  this  connection  it  must  be 
borne  in  mind  that  appellant,  in  the  person  of  its  Vice-prin- 
cipal who  gave  the  order,  was  present  while  appellee  was 
attempting  to  execute  the  order;  that  at  the  time  he  started 
to  execute  the  order  the  crane  that  injured  him  was  stand- 
ing still  a  hundred  and  fifty  feet  away,  and  that  it  only  came 
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^nd  went  as  the  condition  of  the  work  required  it;  that  it 
was  one  of  appellant's  appliances  and  as  much  under  appel- 
lant's control  as  appellee  himself  was;  and  that  so  long  as 
it  remained  still,  or  as  its  movement  was  controlled  with 
due  respect  to  the  position  in  which  appellant  had  placed 
appellee,  there  would  be  absolutely  no  danger  from  it.  Ap- 
pellant, the  master,  had  control  of  all  its  servants  and  all  its 
appliances,  and  it  was  its  duty  to  control  its  other  servants 
and  appliances  with  due  regard  to  the  danger  of  the  position 
in  which  it  had,  for  the  time  being,  placed  appellee ;  and  ap- 
pellee had  a  right  to  rely  and  act  upon  the  presumption  that 
appellant  would  perform  this  duty.  The  facts  of  this  case 
bring  it  within  the  class  of  that  "large  number  of  decisions 
of  both  our  Supreme  and  Appellate  Courts  which  have  held 
that  in  obeying  an  order,  a  servant  does  not  assume  the  risk 
or  danger  connected  therewith."  The  only  risk  in  obeying 
this  order  was  the  risk  that  appellant  would  fail  to  perform 
its  duty  in  respect  to  controlling  its  other  servants  and  ap- 
pliances with  due  regard  to  the  position  in  which  it  had 
placed  appellee.  The  risk  of  negligence  or  failure  to  per- 
form a  duty  is  not  a  risk  assumed  by  the  servant,  except 
under  a  particular  state  of  facts  not  in  any  part  disclosed 
in  this  record. 

It  is  claimed,  if  it  should  be  found  that  appellee  did  not 
wholly  assume  the  risk,  that  he  was  guilty  of  contributory 
negligence  and  is  for  that  reason  barred  of  all  right  to  recov- 
ery. It  is  true  that  contributory  negligence  on  the  part  of 
.  the  injured  party  is  a  controlling  factor  in  this  character 
of  case,  and  if  appellee  was  guilty  of  contributory  negligence 
he  cannot  recover.  Whether  or  not  he  was  so  guilty  must 
"be  determined  by  applying  the  test  rule  to  all  the  facts  and 
circumstances  of  the  case.  "One  is  required  to  exercise 
such  care  and  caution  for  his  own  safety  as  an  ordinary 
prudent  and  careful  person  would  ordinarily  exercise,  under 
the  same  or  similar  circumstances.'*  This  question  was 
directly  submitted  to  the  jury  in  appellant's  third  special 
interrogatory.  The  interrogatory  and  answer  are  as  fol- 
lows:    'TDid  plaintiff,  while  going  up  to,  and  while  he  was 
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on  the  jib  crane,  use  that  care  to  avoid  injury  which  an 
ordinarily  prudent  man  would  have  used  under  like  circum- 
stances to  avoid  being  injured  by  the  traveling  crane?" 
"Answer,  Yes."  We  are  of  opinion  that  the  state  of  the 
evidence  warranted  the  jury  in  returning  the  answer  returned 
by  them,  and  that  this  is  conclusive  upon  that  issu^. 

Complaint  is  made  of  certain  rulings  of  the  trial  court  as 
to  the  admission  of  evidence.  A  witness  who  was  in  the 
service  of  appellant  as  molder's  helper,  in  the  same  departr 
ment  as  appellee,  and  at  the  same  time,  was  asked :  "Under 
whose  directions  did  the  molders'  helpers  work?"  He 
answered:  "Under  the  molders'  orders;  that  is,  you  wero 
hired  by  the  foreman  und  took  to  the  molders  and  the  fore- 
inan  told  me,  he  says,  'You  got  to  do  as  the  man  tells  you.'  " 
An  objection  was  interposed  to  the  answer,  but  the  court 
did  not  rule  on  it,  and  the  record  does  not  disclose  that  ap- 
pellant insisted  upon  a  ruling.  To  avail,  on  appeal,  of  an 
objection,  the  objector  must  have  insisted  upon  and  obtained 
a  ruling,  or  it  must  clearly  appear  that  he  did  insist  upon 
a  ruling  and  that  the  court  refused  to  rule.  The  same  wit- 
ness was  asked,  "What  was  Mr.  SnelFs  duties  with  reference 
to  obeying  the  orders  and  directions  of  the  molders?" 
Answer :  "Well,  if  he  was  a  helper,  his  duties  were  to  do 
as  the  molders  told  him  to.  Whatever  they  told  him  to  do, 
he  was  supposed  to  do."  To  this  question  appellant  objected 
on  the  ground  that  the  "witness  has  not  testified  he  knew 
what  orders  or  directions  were  given  to  Mr.  Snell."  This 
objection  was  not  well  taken.  This  witness,  as  above  stated, 
was  a  molder's  helper  in  the  service  of  appellant  at  the  time 
appellee  was,  and  the  scope  and  purpose  of  the  inquiry 
was  to  prove  what  a  molder's  helper's  duties  were  in  the 
course  of  business  as  it  was  conducted  in  appellant's  estab- 
lishment at  that  time. 

Another  witness  who  was  employed  in  the  machine  shop 
and  had  worked  as  a  molder's  helper  for  a  short  time  only, 
while  appellee  was  there,  testified  as  to  the  duties  of  a 
molder's  helper.  His  testimony  was  objected  to  on  the 
alleged  ground  that  he  had  not  worked  as  a  helper  long 
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enough  to  know  what  the  duties  were.  He  had  had  some 
opportunity  to  observe  how  the  work  was  actually  conducted, 
and  what  duties  the  respective  classes  of  workmen  performed. 
This  witness  did  not  testify  as  an  expert^  and  the  length  of 
time  he  worked  as  a  helper  and  his  opportunity  to  observe 
went  to  the  weight  of  his  evidence  and  not  to  its  compe- 
tency; and  if  there  could  nowie  seen  any  valid  objection  to 
that  testimony,  such  objection  was  waived  by  not  being 
pointed  out  at  the  time.  One  other  witness  who  worked  for 
appellant  in  the  same  capacity,  at  the  same  time  and  on 
the  same  floor  as  appellee,  testified  on  the  same  subject,  and 
to  his  testimony  a  general  objection  was  interposed  as  fol- 
lows: "Objected  to  by  defendant"  The  general  purpose 
of  the  inquiry,  was  proper,  and  in  such  case  mere  general  ob- 
jections are  of  no  avail,  on  appeal.  Aud  further,  appellant 
introduced  a  long  line  of  evidence  on  the  same  general  ques- 
tion. 

The  giving  on  behalf  of  appellee  of  the  4:th,  9th  and  13th 
instructions  is  assigned  as  error.  Instruction  No.  4,  as  given 
in  this  case,  in  the  identical  language  in  which  it  is  here 
given,  has  been  approved  by  the  Supreme  Court  in  the  fol- 
lowing cases:  Taylor  v.  Felsing,  164  HI.  331;  Donley  v. 
Dougherty,  174  Dl.  582;  Chicago  City  Ry.  Co.  v.  Fenni- 
more,  199  111.  9;  Chicago  City  Ry.  Co.  v.  Bundy,  210  HI. 
48.  These  decisions  of  the  Supreme  Court  conclude  appel- 
lant as  to  the  4th  instruction.  And  we  are  of  opinion  there 
is  no  substantial  error  in  .either  the  9th  or  13th.  When  these 
are  considered  in  connection  with  the  five  special  interroga- 
tories submitted  to  the  jury  upon  request  of  appellant,  and 
of  all  the  instructions  given  on  its  behalf,  we  think  the  jury 
could  not  have  been  misled,  and  from  the  whole  record  it 
is  apparent  that  the  jury  was  not  misled. 

The  refusal  of  the  trial  court  to  submit  to  the  jury  the  fol- 
lowing special  interrogatory  is  assigned  as  error:  "Could 
the  plaintiff  by  the  exercise  of  ordinary  care  on  his  part, 
have  seen  this  traveling  crane  coming  towards  him  in  time 
to  have  avoided  it?"  This  interrogatory  does  not  present 
an  ultimate  fact.     The  ultimate  fact  as  to  the  branch  of 


206  Appellate  Coubts  of  Illinois. 

Vol.119.]  Johnson  v.  Hartman. 

the  case  to  which  this  refers,  is,  whether  or  not  under  all  the 
circumstances  shown  by  the  evidence  when  it  is  all  con- 
sidered together,  appellee  was  in  the  exercise  of  ordinary 
<jare  and  caution  for  his  own  safety.  This  question  was 
properly  submitted  to  the  jury,  not  only  in  the  instructions 
^iven,  but  was  directly  submitted  in  special  interrogatory  8, 
•quoted  in  another  part  of  this  opinion. 

The  question  of  whether  the  molders,  the  molders'  helpers 
and  the  traveling  crane  men  were  fellow-servants,  is  raised 
and  discussed.  This  question  was  submitted  to  the  jury 
in  both  the  instructions,  and  in  the  special  interrogatories, 
And  the  jury  found  and  answered  that  they  were  not  fellow- 
servants.  Counsel  contend,  that  as  a  matter  of  law  under 
the  undisputed  evidence  they  were  all  fellow-servants.  In 
the  view  we  take  of  the  case  the  molders,  with  respect  to 
appellee,  were  vice-principals,  and  it  is  wholly  immaterial 
whether  the  others  were  fellow-servants  or  not. 

We  find  no  material  error  in  this  record.  The  judgment 
of  the  City  Court  of  East  St.  Louis  is  affirmed. 

Affirmed. 


Charles  F.  Johnson  t.  Daniel  Hartman. 

1.  Replevin — when  justice  has  jurisdiction  of  action  of.  A  Jus- 
tice of  the  peace  has  Jurisdiction  of  an  action  of  replevin  for  the 
recovery  of  personal  property  where  the  value  thereof  does  not 
exceed  $200. ' 

2.  Abstract — what  required  "by  rule.  The  rule  of  the  Appellate 
Court  of  the  Fourth  District  requires  that  the  party  bringing  a  case 
thereto  shall  furnish  a  complete  abstract  or  abridgement  of  the 
record,  referring  to  appropriate  pages  of  the  record  by  numerals 
on  the  margin,  and  that  such  abstract  shall  be  Indexed. 

3.  Abstract — when  imperfect.  An  abstract  filed  on  appeal  in  an 
action  of  replevin,  which  does  not  contain  the  aflldayit,  the  writ, 
the  return,  the  Justice's  transcript,  the  instructions  to  the  Jury,  or 
■any  of  them,  the  verdict  of  the  Jury,  the  motion  for  a  new  trial,  the 
Judgment  appealed  from,  nor  the  substance  of  them,  or  any  of  them, 
and  which  does  not  pretend  to  have  an  index,  is  Imperfect  and  not 

'in  compliance  with  rule. 
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Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Alexander 
County;  the  Hon.  William  N.  Butleb,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed*  Opinion  filed  March 
17,  1905. 

W.  A.  Spann^  for  appellant. 

David  S.  Laksden,  for  appellee. 

Mr.  Justice  CEEiaHXCK  delivered  the  opinion  of  the 
<50urt. 

This  was  a  suit  in  replevin  by  appellee  against  appellant, 
commenced  before  a  justice  of  the  peace  of  Alexander  county. 
From  the  judgment  of  the  justice,  appellant  appealed  the 
case  to  the  Circuit  Court,  where  it  was  tried  de  novo  by  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee, and  appellant  now  brings  it  to  this  court 

So  far  as  the  record  discloses,  appellant  made  no  defense 
to  the  merits  of  the  case,  in  either  the  justice  court  or  the 
Circuit  Court.  His  counsel  says  in  his  brief:  "The  only 
issue  raised  by  appellee  on  the  trial  before  the  justice  and 
in  the  Circuit  Court  was  that  of  jurisdiction,  and  that  it  is 
the  only  question  in  the  case."  And  he  further  says :  '^The 
only  question  about  which  there  was  any  controversy  on  the 
trial  of  this  case  below,  was  that  of  jurisdiction  of  the  justice 
of  the  peace,  of  the  subject-matter  of  the  suit.  The  writ 
of  replevin  commanded  the  constable  to  take  two  mules,  two 
farm  wagons,  one  set  of  double  harness,  one  mower,  one  hay 
rake,  one  hay  tedder,  and  one  cow.  The  affidavit  for  re- 
plevin states  the  value  of  this  property  to  be  $200." 

Upon  this  state  of  facts  the  justice  of  the  peace  clearly 
liad  jurisdiction  of  the  subject-matter.  Appellant's  counsel, 
lowever,  seeks  in  his  brief  and  argument,  to  raise  a  ques- 
tion as  to  the  actual  value  of  the  articles  named  in  the  writ, 
and  as  to  those  taken  on  the  writ  and  claims  that  it  exceeded 
$200.  He  also  seeks,  in  his  brief  and  argument,  to  raise  a 
question  as  to  whether  appellee,  in  the  justice  court,  released 
and  disclaimed  as  to  certain  items. 

All  questions  which  appellant  seeks  to  raise  on  this  appeal, 
are  dependent  upon  the  true  state  of  the  record,  and  this  is 
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not  disclosed  by  the  abstract.  The  purported  abstract  neither 
meets  the  requirements  of  rule  23  of  this  court,  nor  the  re- 
quirements of  the  state  as  held  in  numerous  decisions  of 
both  the  Appellate  and  Supreme  Courts.  The  rule  requires 
the  party  bringing  a  case  to  this  court  to  furnish  a  complete 
abstract  or  abridgment  -  of  the  record,  referring  to  appro- 
priate pages  of  the  record  by  numerals  oh  the  margin,  and 
that  such  abstract  shall  be  indexed. 

The  pretended  abstract  does  not  contain  a  complete 
abridgment  of  the  record.  Neither  the  affidavit,  the  writ, 
the  return,  the  justice's  transcript,  the  instructions  to  the 
jury  or  any  of  them,  the  verdict  of  the  jury,  the  motion  for 
new  trial,  the  judgment  appealed  from,  nor  the  substance 
of  them  or  any  of  them  are  set  out.  And  there  is  no  pretense 
of  an  index  to  it  In  St.  L.  A.  &  T.  H.  E.  R.  Co.  v. 

Will,  68  HI.  App.  649,  this  court  said :  "It  is  not  the  privi- 
lege of  counsel  to  ignore  the  rules  of  this  court,  when  such 
rules  in  their  judgment  are  unnecessary."  Mr.  Justice 
Shepard  of  the  First  District,  writing  for  that  court  in 
Douglass  V.  Miller,  102  111.  App.  345,  said:  "We  find, 
upon  an  examination  of  the  abstract  which  appellant  has 
filed,  that  it  is  defective  in  almost  every  particular  which 
appellee  has  specifically  pointed  out  We  are  not  at  liberty, 
even  were  we  so  disposed,  to  overlook  the  defects,  and  we 
ought  to  affirm  on  that  ground  alone." 

In  Staude  v.  Schumacher,  187  111.  187,  our  Supreme 
Court  holds  upon  this  subject  as  follows :  "The  party  bring- 
ing a  case  to  the  Supreme  Court  for  review,  must  furnish  a 
complete  abstract  of  the  record,  properly  indexed,  such  as 
will  fully  present  the  errors  relied  upon  and  be  sufficient 
for  the  examination  and  determination  of  the  questions  in- 
volved, without  resort  to  the  written  record." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Mnren  Coal  and  Ice  Company  t.  Herbert  Howellf 
administrator. 

1.  New  cause  of  action — when  CLdditioncl  counts  do  not  set  up. 
Additional  counts  filed  to  a  declaration  do  not  set  up  a  new  cause 
of  action  where  upon  comparison  of  such  additional  counts  with  the 
declaration  as  previously  existing  it  is  found  that  all  counts  show 
the  same  relation  of  master  and  servant,  refer  to  the  same  transac- 
tion and  injury  and  allege  as  the  gravamen  of  the  charge  the  negli- 
gence of  the  master  in  permitting  an  entry  and  roadway  to  be  and 
remain  obstructed. 

2.  Caxtse  of  AcriON — what  does  not  har,  A  Judgment  for  the 
defendant  upon  any  particular  count  or  counts  of  the  declaration 
does  not  bar  the  plaintiff's  right  to  recover  upon  any  good  count 
or  counts  remaining  in  such  declaration. 

3.  Ebbob — when  party  estopped  to  assign.  Where  an  appellant 
lias  withheld  an  assignment  of  error  from  one  appeal  that  might 
have  been  assigned  on  that  appeal,  he  is  estopped  and  has  no  right 
to  assign  such  alleged  error  and  have  it  considered  on  a  subsequent 
appeaL 

4.  Brbob — when  party  cannot  avail  of.  A  party  cannot  take  ad- 
vantage of  an  error  which  he  has  'induced  the  court  to  make  and 
obtain  a  reversal  by  reason  thereof. 

5.  iNSTBUcnoN — must  not  ignore  material  allegations.  An  in- 
struction pertaining  to  the  plaintiff's  right  of  recovery,  asked  by 
the  defendant,  is  properly  refused  where  it  wholly  ignores  material 
allegations  of  the  declaration. 

6.  iNSTEucnoN — must  he  supported  hy  the  evidence.  An  Instruc- 
tion is  properly  refused  which  is  not  predicated  upon  some  evidence 
in  the  case. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Ap- 
peal firom  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Robebt  D. 
W.  HoLDEB,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term»  1904.    Affirmed.    Opinion  filed  March  17,  1905. 

Wi8B  &  McNuLTY,  for  appellant. 

Wbbb  &  Webb  and  Dill  &  Wildeemabt,  for  appellee. 

Mb.  Justice  CitEiGHToif  delivered  the  opinion  of  the 
court 

This  case  was  before  this  court  at  a  former  term,  was 

aflSrmed,  and  is  reported  in  107  111.  App.  1.    It  was  appealed 

from  this  to  the  Supreme  Court,  where  the  judgment  was 
1^ 
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reversed  and  remanded,  upon  the  sole  ground  that  material 
error  was  discovered  in  one  of  the  instructions  given  on  be- 
half of  appellee. 

The  state  of  pleadings  is  identical  with  that  on  the  former 
appeal.  The  evidence  and  instructions  given  on  behalf  of 
appellee  are  substantially  the  same,  with  the  exception  of 
the  correction  of  the  error  pointed  out  by  the  Supreme 
Court 

The  case  comes  before  us  now  purged  of  the  only  error 
found  by  either  court  on  the  former  appeals. 

Upon  the  former  appeal,  in  stating  the  case  we  said: 
^^The  amended  declaration  upon  which  the  case  was  tried, 
consists  of  two  counts."  "To  this  amended  declaration  ap- 
pellant pleaded  the  general  issue,  the  Statute  of  Limitations, 
and  a  plea  of  former  acquittal  as  to  the  second  count.  A  de- 
murrer was  sustained  to  appellant's  plea  of  the  Statute  of 
Limitations,  and  a  replication  was  filed  to  its  plea  of  former 
acquittal,  denying  that  there  had  ever  been  an  adjudication 
upon  the  cause  of  action  or  issues  presented  in  the  count 
pleaded  to.  The  action  of  the  trial  court  in  sustaining  the 
demurrer  to  appellant's  plea  of  the  Statute  of  Limitations  is 
not  assigned  as  error,  nor  is  any  question  raised  upon  the 
record  as  to  the  plea  of  former  acquittal  or  the  replication 
thereto.  The  case  is  before  us  as  though  the  pleading  con- 
sisted only  of  the  last  amended  declaration,  and  plea  of  not 
guilty."  And  the  Supreme  Court  found  and  stated  sub- 
stantially the  same. 

Upon  this  appeal  errors  are,  for  the  first  time,  assigned 
and  urged  upon  these  features  of  the  record. 

First,  as  to  the  plea  of  the  Statute  of  Limitations :  Schmidt, 
appellee's  intestate,  was  injured  and  died  March  28,  1900; 
the  original  declaration  was  filed  January  3,  1901 ;  on  Feb- 
ruary 3,  1902,  appellee  filed  an  amended  declaration  con- 
sisting of  two  counts;  on  February  10,  1902,  he  filed  '^an 
additional  count/'  and  on  April  21,  1902,  was  filed  the 
amended  declaration  upon  which  the  trials  were  had  from 
which  both  the  former  and  present  appeals  were  prosecuted. 
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The  declaration  of  February  3,  1902,  as  abstracted  by 
counsel  for  appellant,  is  as  follows : 

"This  declaration  contains  two  counts  and  is  brought  by 
Herbert  Howell,  administrator  of  the  estate  of  August 
Schmidt,  deceased,  against  same  defendant.  The  declaration 
alleges  that  the  defendant  was  on  the  28th  day  of  March, 
1900,  a  corporation  and  owning  a  coal  mine  and  operating  it 
by  servants  removing  the  coal  therefrom;  that  on  said  date 
one  August  Schmidt  was  in  the  employ  of  defendant  as  a 
driver  in  the  coal  mine  and  his  duties  required  him  to  drive 
a  mule  and  haul  empty  cars  from  the  bottom  thereof  and 
distribute  them  through  the  mine,  and  to  haul  loaded  cars 
from  the  entries  and  rooms  in  the  mine  to  the  bottom  of 
the  shaft  so  that  they  might  be  hoisted  up  to  the  top  of  ihe 
coal  mine;  that  there  were  a  large  number  of  entries  and 
rooms  in  said  mine  on  which  defendant  had  laid  railway 
tracks  for  the  transportation  of  coal  in  operating  said  mine; 
that  it  was  the  custom  of  defendant  in  constructing  its  rail- 
way track  to  place  said  track  near  the  side  of  said  entries 
known  as  the  ^rib  side,'  and  a  sufficient  distance  from  the 
walls  thereof  to  enable  servants  of  defendant,  passing  or 
working  in  such  entries  to  pass  between  the  sides  of  coal  cars 
haulfed  on  said  railway  tracks  and  the  'rib  side'  of  said 
entries  without  danger  or  injury,  and  keep  the  space  between 
the  railway  track  and  the  rib  side  in  said  entry  clear  of  slate, 
coal  and  other  obstructions;  that  defendant  always  did  this 
as  hereinafter  stated  and  the  servants  of  defendant  having 
knowledge  of  such  practice  relied  on  defendant  to  keep  said 
entries  free  and  clear  as  aforesaid ;  that  on  the  28th  day  of 
March,  1900,  a  lot  of  slate,  coal,  etc.,  fell  from  the  roof  of 
the  eight  west  entry  leading  off  of  the  main  south  entry  in 
said  coal  mine  and  obstructed  all  that  portion  of  said  entry 
lying  between  the  railway  track  and  the,  'rib  side'  of  said 
entry  and  rendered  unsafe  and  dangerous  the  said  railway 
track  to  said  August  Schmidt  working  in  said  entry;  that 
defendant  had  notice  of  the  fall  of  said  slate,  coal,  etc.,  from 
the  roof  of  said  entry,  and  that  it  was  an  obstruction  to  that 
part  of  the  entr^,  and  rendered  it  danwrous  and  unsafe,  and 


212  Appellate  Coubts  of  Illinois. 

Vol.  119.]  Muren  Goal  ft  Ice  Co.  v.  HowelL 

defendant  carelessly  and  n^ligently  omitted  to  remove  eaid 
slate,  dirt)  etc.,  but  allowed  it  to  remain  there,  knowing  that 
it  was  unsafe  and  dangerous,  and  knowing  that  said  August 
Schmidt  would  be  required  to  work  therein  and  pass  there- 
by ;  that  on  said  date  August  Schmidt  was  hauling  two  loaded 
cars  along  through  said  entry  to  the  bottom  of  the  -shaft  of 
said  mine  exercising  due  care  and  without  notice  or  knowl- 
edge that*  said  slate,  coal,  etc.,  had  fallen  from  the  roof  of 
said  entry  or  that  said  entry  was  obstructed.  Upon  reaching 
a  point  on  the  railway  track  opposite  said  slate,  said  Schmidt 
discovered  a  car  upon  said  railway  track  immediately  in 
front  of  him,  and  seeing  that  a  collision  between  the  cars 
was  inevitable,  to  avoid  being  injured  he  attempted  to  get 
off  said  railway  track  on  the  ^rib  side'  but  there  came  in 
contact  with  said  slate  that  prevented  him  from  escaping  in 
that  direction  and  threw  him  back  on  the  railway  track  be- 
tween said  cars  which  crushed  him,  from  the  effect  of  which 
he  died ;  that  August  Schmidt  had  knowledge  of  the  practice 
of  defendant  to  keep  that  portion  of  the  entry  lying  between 
the  railway  track  and  the  ^rib  side'  of  said  entry  free  and 
clear  of  obstructions  and  expected  to  escape  the  collision  by 
going  in  that  direction;  that  the  slate,  coal,  etc,  in  that 
portion  of  the  entry  and  the  negligence  of  defendant  in  allow- 
ing it  to  remain  there  after  notice,  was  the  immediate  and 
proximate  cause  of  the  injury  and  death  of  said  Schmidt; 
that  plaintiff  is  administrator  of  the  said  estate,  duly  ap- 
pointed, etc.,  and  that  August  Schmidt  left  him  surviving 
his  widow  and  his  sons  and  daughters,  as  alleged  in  the  other 
declarations.    Plaintiff's  damages,  $5,000." 

"The  second  count  alleges  that  defendant  is  carrying  on 
a  coal  mine  and  that  there  were  roadways  and  tracks  and 
entries  and  rooms  therein,  similar  to  the  first  count;  and 
it  was  the  duty  of  defendant  to  keep  the  roadways  and  tracks 
over  which  the  said  Schmidt  was  compelled  to  pass  as  a 
driver,  in  a  reasonably  safe  condition  and  free  from  ob-  ^ 
structions;  that  defendant  negligently  allowed  a  loaded  car 
to  stand  on  the  track  and  permitted  a  large  amount  of  slate 
and  rock  to  remain  near  said  standing  car  on  the  side  of 
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the  roadway^  obstructing  the  same,  and  making  it  dangerous 
for  the  driver  to  pass  in  the  discharge  of  his  dutyj  that  on 
the  28th  daj  of  March,  August  Schmidt  was  a  driver  in 
charge  of  a  mule  and  box  cars  in  said  coal  mine,  his  duty 
being  to  drive  the  mule  and  cars  over  said  roadway,  tracks 
and  entries,  and  while  hauling  a  trip  load  of  cars  over  said 
track  in  said  mine  and  using  due  care,  without  knowledge  of 
said  slate  and  rock  being  near  said  standing  car,  said  trip  of 
cars  collided  with  said  standing  car,  catching  said  Schmidt 
between  said  trip  of  cars  and  said  standing  car  and  crushing 
him  so  that  he  died ;  that  said  Schmidt  was  unable  to  get  out 
of  danger  on  account  of  said  slate,  rock,  etc.,  being  near  said 
standing  car  in  said  roadway ;  that  if  the  same  had  not  been 
in  said  roadway  said  August  Schmidt  would  have  escaped 
injury/' 

The  amended  declaration  of  April  21,  1902,  as  abstracted 
by  appellant,  will  be  found,  in  full,  in  our  opinion  on  the 
former  appeal,  107  111.  App.  1.  Counsel  insist  that  this 
amended  declaration  sets  up  a  new  and  distinct  cause  of 
action,  and  that  the  trial  court  therefore  erred  in  sustaining 
appellee's  demurrer  to  appellant's  plea  of  limitations. 

Whether  the  declaration  of  the  latter  date  sets  up  a  new 
and  distinct  cause  of  action,  or  the  same  cause  of  action 
in  another  form,  as  for  instance,  whether  it  be  other  than  the 
same  cause  of  action  set  up  in  tho  former  count,  limited  by 
the  omission  of  particular  jfeatures  or  made  more  specific  and 
full  by  additional  detail,  must  be  determined  by  the  court 
from  an  inspection  of  the  two  declarations. 

Upon  comparing  these  declarations  we  find  that  they  dis- 
close the  same  relation  of  master  and  servant,  they  refer  to 
the  same  transaction  and  to  the  same  injury.  And  the  grav- 
amen of  the  charge  in  each  is  the  same,  i.  a,  negligence  on 
the  part  of  appellant  in  permitting  its  entry  and  roadway 
to  be  and  remain  obstructed.  The  diflFerence  in  the  two  de- 
clarations consists  of  specification  and  detail  only.  The 
first  one  specified  that  the  entry  was  obstructed  on  one  side 
of  the  track  or  roadway  and  the  second  one  specified  that 
it  was  obstructed  on  both  sides.     The  amended  declaration 
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did  not  set  up  a  new  and  independent  cause  of  action.  In 
discussing  this  subject,  Mr.  Justice  Shepard,  of  the  First 
District,  in  Chicago  Cily  Railway  Co.  vs.  Leach,  80  111. 
App.,  355,  says:  "The  second  additional  count  set  up  the 
incompetency  of  Gk)lden  as  a  gripman,  known  to  or  within 
the  knowledge  of  appellant.  Was  such  averment  the  state- 
ment of  a  new  cause  of  action,  or  was  it  only  a  statement 
in  a  different  way  of  the  same  cause  of  action  originally  de- 
pended upon?  The  cause  of  action  was  the  injury  to  ap- 
pellee, occasioned  by  the  negligence  of  appellant  or  its  ser- 
vants. The  negligence  by  which  the  injury  resulted  might 
consist  in  one  element  or  another,  and  might  be  stated  in  as 
many  respects  as  the  pleader  should  choose.  The  count  in 
question  was  upon  the  same  injury  stated  in  the  earlier 
counts,  and  only  varied  from  them  in  stating  in  a  new  way  the 
circumstances  constituting  the  negligence,  to-wit,  the  employ- 
ment of  an  incompetent  servant,  by  whose  offense  the  injury 
happened.  A  varied  description  of  the  negligence  that  oc- 
casioned the  injury  and  gives  rise  to  the  cause  of  action,  is 
never  of  itself  the  statement  of  a  new  cause  of  action."  In 
Cicero  &  Proviso  Street  Ey.  Co.  vs.  Brown,  89  HI.  App.,  318, 
the  court,  by  Mr.  Justice  Windes,  says:  "The  original  de- 
claration states  a  good  cause  of  action,  and  the  additional 
counts,  to  which  the  plea  of  statute  of  limitations  was  inter- 
posed, are  but  a  restatement,  in  different  form,  of  the  same 
cause  of  action  set  up  in  the  original  declaration,  and  this  be- 
ing so,  the  demurrer  to  the  plea  of  the  statute  of  limitations 
was  properly  sustained."  To  the  same  effect  are:  C.  &  N. 
W.  Ey.  Co.  vs.  Gillison,  173  111.,  264;  I.  C.  E.  E.  Co.  vs. 
Souders,  178  HI.  585;  Griffin  Wheel  Co.  vs.  Markus,  180 
111.,  391,  and  many  others. 

Counsel  for  appellant  rely  principally  upon  the  case  of 
I.  C.  R  E.  Co.  vs.  Campbell,  170  HI,  163.  This  case  was 
by  a  divided  court,  and  all  who  have  studied  this  subject 
will  agree  that  it  marks  the  limit,  but  it  is  totally  unlike  the 
case  at  bar.  In  it,  the  gravamen  of  the  original  declaration 
was  negligence  on  the  part  of  the  master  in  furnishing  an 
unsafe  appliance,  and  the  gravamen  of  the  amended  declara- 
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ton  was  negligence  in  permitting  the  place  where  the  ser- 
vant had  to  work  to  be  obstructed;  and  further,  the  original 
declaration  did  not  state  a  good  cause  of  action,  and  it  is- 
upon  this  fact  alone  that  the  court  based  its  holding  that  the- 
amended  declaration  set  up  a  new  cause  of  action. 

We  are  of  opinion  that  the  trial  court  did  not  err  in  sus- 
taining the  demurrer  of  appellant's  plea  of  the  Statute  of 
Limitations,  and  we  are  also  of  opinion  that  one  who  has- 
withheld  an  assignment  of  error  from  one  appeal  that  might 
have  been  assigned  on  that  appeal,  is  estopped,  and  has  no- 
right  to  assign  such  alleged  error  and  have  it  considered  on 
subsequent  appeal. 

In  Ogden  vs.  Larrabee,  70  111.  510,  the  Supreme  Court 
in  discussing  this  question  say :  "It  is  insisted  the  alleged 
error  may  be  considered  for  the  reason  it  was  not  assigned 
for  error  on  the  former  hearing.  *  It  would  certainly 
introduce  a  pernicious  practice  not  heretofore  adopted  in  this 
state.  There  ought  to  be  an  end  to  all  litigation,  and  if  the- 
doctrine  insisted  upon  should  be  adopted,  and  the  parties^ 
permitted  to  assign  successive  errors  on  the  same  record,  in 
complicated  litigation  like  this,  no  conclusive  decision  could 
be  rendered  in  the  lifetime  of  the  parties  interested.  The 
error  complained  of  existed  in  the  former  record.  The  party 
had  an  opportunity  then  to  assign  it,  and  direct  the  attention 
of  the  court  to  it,  but  having  failed  to  do  so,  he  ought  to  be  es- 
topped, upon  every  principle  of  justice,  from  alleging  it  at  any 
future  period.  *  Had  error  intervened  prior  to  the  former 
adjudication,  it  was  his  duty  to  assign  it,  otherwise  he  will  be- 
deemed  to  have  waived  it  forever.  He  will  not  be  permitted 
to  have  his  cause  heard  partly  at  one  time  and  the  residue 
at  another."  There  are  many  Illinois  cases  sustaining  this- 
principle,  the  last  one  being  Lusk  vs.  City  of  Chicago,  211 
HI.,  183.  The  court  in  this  case  cays :  "It  is  a  well-settled 
rule  that  when  a  cause  is  litigated  and  that  litigation  prose- 
cuted to  a  court  of  appeals  and  passed  upon,  all  questions^ 
that  were  open  to  consideration,  and  could  have  been  pre- 
sented, relating  to  the  same  subject-matter,  are  res  judicata^ 
whether  they  were  presented  or  not" 
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As  to  appellant's  plea  of  former  acquittal,  the  abstract 
discloses  as  follows:  "On  the  12th  of  May,  1902,  leave  is 
given  the  defendant  to  file  plea  of  former  acquittal,  which  is 
as  follows :  That  as  to  the  second  count  of  the  plaintiff's  dec- 
laration, the  plaintiff  ought  not  to  maintain  its  action  be- 
cause at  a  trial  of  this  suit  between  the  same  parties  plaintiff 
and  defendant,  had  at  the  January  Term,  1902,.  of  this  court, 
before  a  jury,  this  court  then  and  there  directed  a  verdict  of 
not  guilty  in  favor  of  the  defendant  and  against  the  plaintiff 
as  to  the  charge  in  the  plaintiff's  declaration  and  then  and 
there  on  file  in  this  court,  called  Additional  Count'  to  the 
declaration,  filed  February  10,  1902,  which  count  then  and 
there  set  forth  and  charged  the  same  cause  of  action  that  is 
now  set  forth  and  charged  in  the  second  court  of  the  last 
amended  declaration  of  the  plaintiff;  that  on  said  trial  the 
issues  were  then  and  there  duly  made  upon  said  additional 
count,  the  defendant's  plea  of  not  guilty  thereto,  the  plain- 
tiff's similiter,  and  that  the  court  as  to  this  issue  directed  the 
jury  trying  the  same  to  return  a  verdict  of  not  guilty  as  to 
this  defendant  as  to  that  issue,  being  the  issue  raised  as  to  the 
second  count  of  the  declaration;  that  the  said  verdict  was 
thereupon,  because  of  said  instruction  of  the  court,  returned 
and  entered  in  said  cause  in  favor  of  this  defendant  and 
against  the  plaintiff,  as  by  the  record,  etc,  which  judgment 
has  not  been  reversed  and  is  in  full  force  and  effect,  etc.^' 

Appellee  demurred  to  this  plea.  His  counsel  contend  that 
the  court  overruled  the  demurrer,  and  upon  this  they  assign 
cross-errors.  Counsel  for  appellant  contend  that  this  demur- 
rer was  abandoned,  and  so  state  the  record  in  their  abstract. 
We  have  searched  the  record  and  while  we  find  the  demurrer 
set  out  therein,  we  do  not  find  that  the  court  made  any  rul- 
ing with  respect  to  it 

To  appellant's  plea  of  former  acquittal,  appellee  filed  a 
•replication  alleging:  "That  it  is  true  at  the  January  term, 
1902,  an  issue  was  made  up  and  tried  between  the  plaintiff 
and  defendant  on  that  count,  at  said  term,  filed  by  plaintiff 
on  the  10th  of  January,  1902,  called  'Additional  Count,' 
and  upon  the  issues  presented  by  said  count,  after  the  evi- 
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dence  was  heard  by  the  court,  a  verdict  by  direction  of  the 
court  of  not  guilty  was  returned  by  the  jury  trying  said  issue, 
and  afterwards  judgment  thereon  was  rendered  by  the  court, 
which  has  not  been  reversed  or  set  aside.  Keplying  further 
plaintiff  says  that  the  issue  presented  by  the  additional  count 
filed  February  10,  1902,  upon  which  a  verdict  was  returned 
as  aforesaid  and  judgment  rendered  as  aforesaid,  is  not  the 
issue  presented  by  plaintiff's  last  amended  declaration,  and 
said  additional  count  did  not  state  the  same  cause  of  action 
as  is  presented  and  stated  by  said  second  count  of  plaintiff's 
last  amended  declaration.  And  the  cause  of  action  presented 
by  plaintiff's  said  second  count  of  his  last  amended  declara- 
tion and  the  issue  by  it  presented  has  never  been  adjudicated 
or  tried  by  this  or  any  other  court,  and  concludes  to  the 
country.    The  defendant  joined  issue.'' 

The  state  of  this  record  does  not  afford  us  the  opportunity 
of  discussing  the  propriety,  on  the  part  of  the  trial  court, 
of  admitting  this  plea,  or  whether  appellee's  demurrer  should 
have  been  sustained  to  it,  or  whether  under  the  facts  of  this 
case,  an  issue  of  fact  for  the  jury  should  have  been  raised 
upon  it  It  may  be  here  noted  however,  that  the  plea  does 
not  include  the  first  count,  does  not  purport  to  answer  the 
whole  declaration,  is  not  tendered  as  a  plea  in  bar  of  appel- 
lee's right  to  have  and  maintain  his  action,  but  is  expressly 
limited  to  the  second  count.  The  plea  is  tendered  only  in 
bar  of  appellee's  right  further  to  maintain  his  action  upon 
the  "issues  (of  fact)  raised  as  to  the  second  count  of  his 
declaration,"  is  tendered  in  bar  of  the  action,  in  the  form  in 
which  it  is  pleaded  in  the  second  count  only.  It  may  also  be 
here  noted,  that  the  plea  availed  appellant  to  full  extent  there- 
in claimed. 

At  appellant's  request,  the  court  gave  the  following  in- 
struction :  "If  you  find  a  general  verdict  of  guilty  in  this 
case,  then  you  will  also  in  your  verdict  designate  under  which 
count  or  counts  of  the  amended  declaration  your  verdict  is 
found."  The  jury  returned  the  following  verdict:  "We,  the 
jury  find  defendant  guilty  as  charged  in  the  first  count  of  tho 
declaration,    and    assess    plaintiff's    damages    at   thirty-five 
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inindred  dollars/'  and  the  court  rendered  judgment  on  this 
verdict. 

Counsel  states  that  the  verdict  of  the  jury  is  in  direct  con- 
flict with  and  in  disregard  of  the  instructions  of  the  court 
and  should  have  been  set  aside  for  that  reason  alone,  if  for 
no  other,  and  that  the  refusal  of  the  trial  court  to  set  it  aside 
for  that  reason,  demands  a  reversal  by  this  court. 

Upon  request  of  appellant,  the  court  gave  the  following  in- 
structions : 

"The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  cause  of  action  sued  on  unJer  the  sec- 
ond count  of  the  present  declaration,  is  the  same  cause  of  ac- 
tion sued  on  and  menfioned  in  an  additional  count  to  the 
declaration  filed  in  this  court  in  this  cause,  on  the  10th  day 
of  February,  1902,  then  your  verdict  must  be  for  the  de- 
fendant under  said  count." 

"17.  The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  at  the  January  term,  1902,  of  this 
court,  filed  an  additional  count  to  this  declaration,  and  that 
such  additional  count  was  for  the  same  cause  of  action  as  this 
cause  is  for,  then  under  the  pleadings  in  this  case  your  ver- 
dict will  be  for  defendant  as  to  both  counts  of  the  declara- 
tion." 

These  are  the  instructions  upon  which  the  above  contention 
is  based.  As  these  instructions  were  doubtless  understood  by 
the  jury,  the  verdict  is  neither  in  conflict  with,  nor  in  dis- 
regard of  them.  The  verdict  is  responsive  to  the  issues  sub- 
mitted in  these  instructions,  as  the  jury  must  have  under- 
stood them. 

Counsel  now  contend  that  by  reason  of  their  plea  and 
appellee's  replication  thereto,  appellee  is  wholly  estopped 
from  any  recovery  in  this  case,  and  they  insist  that  a  judg- 
ment in  favor  of  a  defendant  upon  any  one  count  of  a  de- 
claration, bars  plaintiff's  right  to  recover  upon  any  and  all 
other  counts  thereof;  and  they  argue  that  these  instructions 
present  that  view  of  the  law.  In  this  view  of  the  law  we  can- 
not agree  with  counsel. 

The  cause  of  action  in  this  case  was  pecuniary  damage^ 
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sustained  by  the  widow  and  children  of  deceased,  occasioned 
by  n^ligence  on  the  part  of  appellant.  Such  cause  of  ac- 
tion may  be  stated  in  as  many  different  forms  as  the  pleader 
may  choosy  to  employ;  each  variant  statement  of  the  case 
constituting  a  count  of  the  declaration.  Now,  while  it  is 
true  that  a  recovery  by  the  plaintiff  upon  any  one  count  of  a 
declaration,  in  such  case,  will  bar  all  further  recovery,  this  is 
not  true  as  to  the  defendant.  A  recovery  by  the  plaintiff  for 
the  injury  complained  of  merges  his  entire  cause  of  action 
into  the  judgment  and  extinguishes  it,  whatever  may  be  the 
variant  forms  in  which  he  has  declared  upon  it  in  his  de- 
claration; but  a  judgment  in  favor  of  the  defendant,  upon 
any  particular  count  or  counts,  not  including  all  the  good 
counts,  would  necessarily  result  from  a  variance  between  the 
allegations  and  the  proofs  as  to  such  particular  count  or 
counts,  or  from  some  other  cause  not  embracing  the  merits 
of  the  case. 

It  is  not  the  practice,  and  so  far  as  we  are  advised,  has 
never  been  held  to  be' the  law  in  this  state,  that  the  excluding 
by  the  trial  court  of  certain  counts  of  a  plaintiff's  declara- 
tion, or  the  directing  of  a  verdict  for  defendant  as  to  cer- 
tain counts,  constitutes  a  bar  to  the  action  as  stated  in  any 
good  count  or  counts  that  might  remain. 

If  the  two  instructions  above  quoted  mean  what  appel- 
lant's counsel  understand  them  to  mean,  they  do  not  state 
the  law  correctly,  and  the  court  erred  in  giving  them,  and 
appellant  having  asked  the  court  to  give  them,  thereby  led 
the  court  into  error,  and  cannot  now  avail  of  that  error  to  its 
advantage.  "A  party  will  never  be  allowed  to  take  advan- 
tage of  his  own  wrong,  or  of  an  error  of  the  court  induced  on 
his  own  motion,  and  thereby  compel  the  opposite  party  to 
suffer  the  consequences."  "A  party  cannot  obtain  a  reversal 
of  a  judgment  on  appeal,  for  an  error  which  he  has  himself 
committed  in  the  proceedings  below,  and  the  same  principle 
applies  if  he  induces  the  court  to  act  erroneously  in  his  own 
behalf."  People  v.  Offerman,  84  HI.  App.,  132.  If  the  in- 
structions mean  what  counsel  contend  they  do,  then  the  error 
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was  in  giving  them,  and  not  in  refusing  to  set  fiside  the  ver- 
dict of  the  jury,  on  the  ground  that  it  ignored  them. 

Counsel  further  contend  that  by  appellee's  admission  in 
his  replication  to  appellant's  plea,  he  is  wholly  estopped ;  that 
these  admissions  apply  as  well  to  the  first  count  as  to  the 
second,  and  that  these  admissions  alone,  are  conclusive  of  the 
whole  case.  In  this  also  we  cannot  agree  with  counsel,  but 
we  are  not  at  liberty  to  discuss  this  feature,  for  the  reason 
that  this  plea  and  replication  appeared  in  the  record  on  the 
former  appeal,  just  as  they  appear  here,  and  no  error  was 
then  assigned  involving  the  question  here  raised.  No  ques- 
tion was  properly  raised  upon  that  appeal  as  to  the  plea  of 
former  acquittal  or  the  replication  thereto,  and  it  is  too  late 
to  raise  it  'now.  Litigation  must  end.  One  who  has  with- 
held an  assignment  of  error  from  one  appeal  that  might  have 
been  assigned  dh  that  appeal,  is  estopped,  and  has  no  right  to 
assign  such  alleged  error  and  have  it  considered  on  a  subse- 
quent appeal.  This  question  is  more  fully  discussed  and 
authorities  cited  in  what  we  have  above  said  relative  to  an- 
other feature  of  this  appeal. 

Finally,  it  is  insisted  that  the  court  erred  in  refusing  to 
give  the  26th  and  27th  instructions  asked  by  appellant. 
These  instructions  were  both  properly  refused.  The  26th 
wholly  ignores  the  most  material  allegations  of  the  first  count 
of  the  declaration,  which  state,  '%at  it  was  the  practice  of 
defendant  and  consistent  with  good  mining  to  clear  away 
and  remove  slate,  clod  and  other  substances  from  both  sides 
of  the  track  for  a  sufficient  distance  to  allow  drivers  hauling 
coal  over  said  tracks  to  pass  around  the  sides  of  coal  cars 
*  *  *.  And  that  the  drivers  had  knowledge  of  such  prac- 
tice and  relied  on  it,"  And  all  of  the  28th,  that  there  is  evi- 
dence to  support  is  embraced  in  others  that  were  given. 

We  find  no  reversible  error  in  this  record.  The  judgment 
of  the  Circuit  Court  is  affirmed. 

A-ffirmed. 
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niinois  Central  Railroad  Company  y.  Oscar  Becker, 
by  next  friend. 

1.  Next  fbiend — relation  of,  to  action.  The  next  friend  in  an 
action  is  not  a  party  to  the  record,  nor  a  party  to  the  suit,  within 
the  meaning  of  the  law  with  respect  to  the  competency  of  witnesses. 

2.  Witness — wife  of  next  friend  competent  <m.  The  wife  of  a 
party  who  appears  in  an  action  as  next  friend,  is  competent  to  testi- 
fy therein  regardless  of  whether  such  next  friend  is  liable  or  not 
for  the  costs  arising  from  the  action. 

3.  Htfothetioal  question — when  objection  to,  toill  not  avail,  A 
general  objection  to  a  hypothetical  question  will  not  avail  to  raise 
on  appeal  the  alleged  error  as  to  whether  such  question  assumes 
facts  which  the  evidence  does  not  tend  to  prove. 

4.  Instbuction — when  may  assume  facts.  An  instruction  may 
assume  well-established  and  uncontroverted  facts. 

5.  Pbeponderance  or  evidence — when  instruction  should  require 
proof  to  be  made  by.  Notwithstanding  the  omission  is  not  always 
fatal,  yet  instructions  should  require  that  proof  of  facts  should  be 
made,  by  the  party  upon  whom  the  burden  lies,  by  a  preponderance 
of  the  evldenca 

6.  Measure  or  dau aoes — when  instruction  as  to,  erroneous.  An 
instruction  on  this  subject,  which  leaves  it  to  the  jury  to  find  puni- 
tive damages,  if  they  see  fit,  is  erroneous,  where  no  question  of 
punitive  damages  arose  in  the  cause. 

7.  Damages — when  error  to  refer  in  instructions  to  amount  of. 
While  it  is  not  always  reversible  error  to  refer  in  an  instruction  to 
the  amount  claimed  in  the  declaration,  it  is  always  reversible  error 
to  do  so  when  the  state  of  the  instructions  or  any  other  features  of 
the  record  is  such  that  the  jury  might  be  misled  by  such  reference. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Jackson  County;  the  Hon.  Wabben  W.  Duncan,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Reversed 
and  remanded.     Opinion  filed  March  17,  1905. 

W.  W.  Bakb  for  appellant ;  J.  M.  Dickinson,  of  counsel. 

W.  P.  LiGHTFOoT  and  Geokqe  M.  Habkeb,  for  appellee ; 
R.  T.  LioHTFOOT,  of  counsel. 

Mr.  Justice  Cbeighton  delivered  the  opinion  of  the 
court 
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This  was  an  action  in  case,  in  the  Circuit  Court  of  Jack- 
.8on  countj,  by  appellee  against  appellant,  to  recover  for  a 
personal  injury  sustained  by  appellee  while  a  passenger  on 
one  of  appellant's  trains.  Trial  by  jury.  Verdict  and  judg- 
ment in  favor  of  appellee  for  $5,000. 

Appellee,  the  plaintiff,  is  an  infant  and  commenced  and 
j)rosecuted  his  suit  by  his  next  friend.  The  case  set  up  in 
the  declacation  is  in  substance,  that  appellee  was  a  passenger, 
for  hire,  on  one  of  appellant's  trains,  from  Union  Station, 
St.  Louis,  Missouri,  to  Makanda,  Illinois,  and  was  in  the  ex- 
-ercise  of  due  care  and  caution  for  his  own  safety ;  that  appejl- 
lant  negligently  permitted  a  ventilator  window-sash  and 
pane  of  glass,  in  one  of  the  ventilator  windows  of  the  coach 
in  which  appellee  was  being  carried,  to  be  loose,  in  conse- 
quence of  \^hich  it  fell  upon  the  head  of  appellee,  cutting  a 
•gash  in  his  head  and  causing  concussion  of  his  brain  and  a 
•depression  tof  bis  skull,  whereby  he  became  sick  and  suffered 
-pain  for  a  long  time  thereafter,  continued  to  be  sick  and  suf- 
fer pain,  and  became  mentally  deranged  and  continues  to  be 
mentally  deranged.  And  that  by  reason  of  such  injuries  he 
Jias  sustained  damages  to  the  amount  of  $30,000.  To  the 
declaration  appellant  pleaded  not  guilty. 

The  established  and  undisputed  facts  are  that  appellee,  a 
boy  twelve  years  old,  on  May  18,  1902,  in  company  with  his 
uncle,  was  a  r^ular  passenger  on  one  of  appellant's  passen- 
ger train«,  on  his  way  from  Union  Station,  St.  Louis,  Mis- 
.souri,  to  Makanda,  Illinois,  and  while  seated  in  one  of  the 
regular  passenger  coaches  composing  the  train,  was  struck 
upon  the  bare  Ihead  by  a  falling  ventilator  window  consisting 
•of  a  «ash  and  a  pane  of  glass.  The  window  fell  from  its 
place  at  or  near  the  top  of  the  coach.  It  was  about  eight 
inches  wide  and  about  two  feet  long.  Appellee  was,  at  least  to 
some  extent,  injured.  This  makes  a  prima  facie  case  in  favor 
of  appellee. 

No  attempt  was  made  on  the  part  of  appellant,  upon  the 
trial,  to  explain  the  cause  of  the  falling  of  the  window,  nor 
-to,  in  any  manner,  justify  or  excuse  the  fact.  Upon  this 
atate  of  evidence,  appellee  not  only  has  a  prima  facie  caee, 
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but  his  right  to  recover  some  amount  is  conclusive.  The 
amount  that  he  should  recover  is  dependent,  however,  upon 
the  nature,  extent  and  duration  of  the  injury.  This  was  the 
contested  and  controverted  branch  of  the  case. 

Appellee  claims  and  the  evidence  on  his  behalf  tends  to 
prove,  that  he  was  seriously  and  permanently  injured;  that 
the  blow  cut  a  gash  in  his  head  and  caused  concussion  of  his 
brain  and  a  depression  of  his  skull,  from  which  he  became 
sick  and  emaciated  in  body  and  forgetful  and  flighty  in  mind, 
and  that  these  injuries  would  probably  be  permanent.  While 
on  the  other  hand  appellant  claims  and  the  evidence  on  its  be- 
half tends  to  prove,  that  the  injury  was  very  slight,  merely 
nominal;  that  there  was  no  concussion  of  appellee's  brain 
nor  depression  of  his  skull,  that  he  did  not  become  sick  and 
emaciated  in  body  nor  forgetful  and  flighty  in  mind,  either 
as  a  result  of  the  injury  complained  of,  or  otherwise,  and 
that  he  was  not  in  any  respect  permanently  injured. 

Appellee's  most  important  witness  as  to  the  nature  and 
extent  of  his  injury,  was  Vienna  Becker,  wife  of  Peter  Beck- 
er who  appears  in  this  suit  and  prosecutes  as  next  friend. 
The  testimony  of  this  witness  was  objected  to  by  appel- 
lant, on  the  specified  ground  that  she  was  incompetent  to 
testify  as  a  witness  in  this  case.  The  court  overruled  the ' 
objections  and  permitted  her  to  testify.  •  Appellant  excepted 
to  the  ruling  of  the  court,  and  assigns  it  as  error,  and  says : 
'''At  common  law,  neither  husband  nor  wife  was  a  competent 
witness  in  any  case  where  the  other  was  a  party,  either  of 
record  or  in  interest."  And  that,  ''our  statute  on  evidence 
bas  not  changed  the  c(Jmmon-law  rule  as  to  the  incompetency 
of  husband  and  wife,  except  as  to  cases  coming  within  some 
one  of  the  exceptions  named  in  section  5  of  that  statute.'*  The 
contention  is  that  Peter  Becker  who  appears  in  this  case  as 
next  friend  of  appellee  is  a  party  of  record  and  also  a  party 
in  interest  within  the  meaning  of  the  common-law  rule,  that 
our  statute  does  not  enlarge  that  rule,  except  in  special  in- 
aatances  named  in  section  5  of  the  act,  and  therefore  the  wife 
of  Becker  was  not  a  competent  witness.  Counsel  cite  in  thelt 
Irief,  in  «npport  of  their  contention,  the  following  authori- 
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ties:  Greenieaf  on  Evidence  sees,  327,  329,  330,  334,  335, 
347,  and  391;  Flynn  v.  Gardner,  3  111.  App.  253;  Miller  v. 
Craig,  16  111.  App.  133;  Mitchinson  v.  Cross,  68  111.  366; 
Smith  V.  Long,  196  111.  485;  Sloan  v.  Sloan,  184  111.  679. 
And  they  cite  on  the  oral  argument  the  following  additional 
cases:  Sproule  v.  Botts,  6  J.  J.  Marshall's  (Ky.)  Reports 
162,  and  Mason  v.  McCormick,  75  N.  Car.  263.  In  the  text 
of  Greenieaf,  the  general  common-law  rule  is  laid  down  as 
contended  for  by  counsel.  And  it  is  clear  that  the  rule  in 
Illinois  as  to  the  effect  of  the  statute  imposes  no  limit  not 
clearly  imposed  by  the  general  common-law  rule.  The  ques- 
tion then  is  do  the  facts  of  the  case  bring  it  within  the  opera- 
tion of  the  general  common-law  rule,  and  hereof  counsel  as- 
sume that  Peter  Becker,  the  next  friend,  is  a  party  to  the 
suit,  is  a  party  of  record.  This  assumption  is  unwarranted. 
A  procheim  ami,  or  next  friend,  by  whom  a  suit  is  prosecuted 
in  behalf  of  an  infant  is  merely  a  manager  or  conductor  of 
the  suit.  He  is  not  a  party  of  record,  nor  a  party  to  the  suit 
in  any  sense,  within  the  meaning  of  the  common-law  rule  as 
to  competency  of  witnesses.  The  infant  is  the  party,  both  of 
record  and  in  interest.  Encyclopedia  of  Pleading  and  Prac- 
tice, Vol.  14,  page  998.  "Such  next  friend  is  in  the  nature 
of  a  guardian  ad  litem,  the  chief  difference  being  that  the 
former  is  the  curator  of  an  infant  plaintiff  and  the  latter  of 
an  infant  defendant.  Both  are  mere  agents  of  the  court,  ap- 
pointed either  theoretically  or  in  fact  by  the  court,  to  conduct 
the  business  of  the  suit  for  the  real  parties  (wards  of  the 
court)  whom  they  represent.  The  suit  although  attended 
by  a  next  friend  is  the  suit  of  an  infant.^*  These  views  as  to 
the  relation  of  a  next  friend  to  the  record  and  to  the  suit,  are 
almost  universally  accepted  as  the  true  views,  and  are  sup- 
ported by  decisions  of  almost  all  of  the  states  of  the  Union, 
including  two  decisions  of  the  courts  of  our  own  state,  viz. : 
Buck  V.  Maddock,  67  111.  App.  466,  and  the  same  case  in 
167  HI.  219. 

Counsel  say  that  a  next  friend  is  liable  for  costs,  and  there- 
fore he  is  a  party  in  interest,  and  hereof  counsel,  we  think, 
again  assume  too  much.    The  right  to  recover  costs  is  purely 
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statutory.  At  common-law  there  could  be  no  recovery  for 
ooets.  Judgments  for  costs  rest  upon  statutes;  and  where 
the  legislature  has  not  authorized  them^  they  should  not  be 
awarded.  ^^Statutes  imposing  costs  may  be  classed  among 
statutes  creating  liabiliti^  which  did  not  exist  at  common 
lawy  and  it  has  been  held  that  they  are  to  be  construed  strict- 
ly." Illinois  Cyclopedic  Digest,  voL  2,  page  916;  American 
and  English  Encyclopedia  of  Law,  first  ed.,  vol.  23,  page  399. 
Our  statute  as  to  judgments  for  costs  in  suits  at  law  is  as 
follows :  "If  any  person  shall  sue  in  any  court  of  this  state 
in  any  action,  real,  personal  or  mixed,  or  upon  any  statute 
for  any  offense  or  wrong  immediately  personal  to  the  plain- 
tiff, and  shall  recover  any  debt,  or  damage  in  such  action, 
then  the  plaintiff  or  demandant  shall  have  judgment  to  re- 
cover costs  against  the  defendant,  to  be  taxed,  and  the  same 
shall  be  recovered,  together  with  the  debt  or  damages,  by 
execution,  except  in  the  cases  hereinafter  mentioned." 

"If  any  person  shall  sue  in  any  court  of  record  in  this  state, 
in  any  action,  wherein  the  plaintiff  or  demandant  might 
have  costs  in  case  judgment  be  given  for  him,  and  he  be  non- 
prosse'd  or  suffer  discontinuance,  or  be  non-suited  after  ap- 
pearance of  the  defendant,  or  a  verdict  pass  against  him,  then 
the  defendant  shall  have  judgment  to  recover  his  costs  against 
the  plaintiff,  (except  against  executors  or  administrators 
prosecuting  in  the  right  of  their  testator  or  intestate)  or  de- 
mandant to  be  taxed,  and  the  same  shall  be  recovered  of  the 
plaintiff  or  demandant,  by  like  process  as  the  plaintiff  or  de- 
mandant might  have  had  against  the  defendant,  in  case  iT:fdg- 
ment  had  been  given  for  such  plaintiff  or  demandant."  Sees. 
7  and  8,  chap.  33,  Hurd^s  Revised  Statutes,  1903.  In  the 
case  of  Charles  Myers,  by  his  next  friend  vs.  T.  A.  Rehkopf, 
30  m.  App.  209,  the  court  says:  "The  statute  makes  no 
exception  in  favor  of  minors  as  imsuccessf ul  plaintiffs  in  the 
matter  of  costs.  There  is  no  distinction  in  this  state  upon 
the  subject.  If  any  exception  is  to  be  made,  it  should  be  by 
the  Legislature."  In  this  state  a  "next  friend"  is  never  pri- 
marily liable  for  costs,  and  never  in  any  event  liable  unless  he 
15 
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has  entered  into  bond  for  costs  and  filled  the  same  in  the  court 
in  which  the  suit  is  instituted. 

In  this  connection  counsel  suggest  that  the  statute  requires 
the  next  friend  to  enter  into  bond  for  costs,  and  that  the  pre- 
sumption is  that  he  did  so.  The  statute  does  not  require  him 
to  enter  into  bond  for  costs  but  permits  the  commencement 
of  such  suit,  without  previous  authority  from  the  court,  upon 
the  next  friend  entering  into  bond  for  costs,  or  upon  his  com- 
plying with  the  provisions  of  the  statute  authorizing  poor 
persons  to  prosecute  without  costs.  The  record  in  this  case 
does  not  disclose  that  the  "next  friend"  has  entered  into  bond 
for  costs,  and  if  in  fact  he  did  do  so  and  if  that  fact  is  a  ma- 
terial one,  appellant  ought  to  have  made  the  record  disclose  it. 
It  cannot  here  be  presumed  against  appellee.  Wholly  inde- 
pendent of  whether  the  next  friend  in  this  case  was  or  was  not 
liable  for  costs,  we  are  of  opinion  that  the  greater  weight  of 
authority  is  on  the  side  of  the  contention  that  his  wife  was  a 
competent  witness. 

It  is  true  that  in  illustrating  the  extent  and  application  of 
the  general  rule,  Greenleaf  instances  a  procheim  ami,  who  is 
liable  for  costs,  as  one  incompetent  to  testify.  And  he  lays 
down  the  true  common-law  rule  as  to  husband  and  wife: 
"That  neither  was  competent  to  testify  in  a  case  where  the 
other  was  a  party  of  record  or  a  party  in  interest." 

Upon  the  question  as  to  whether  mere  liability  for  costs  is 
such  an  interest  as  will  bring  a  procheim  ami  within  the  gen- 
eral common-law  rule,  the  authorities  are  conflicting.  We 
think,  however,  that  both  the  greater  number  of  decisions  and 
the  sounder  reason  support  the  position  that  such  an  interest 
does  not  bring  him  within  the  rule.  But  this  is  not  of  con- 
trolling importance  here. 

Upon  the  question  as  to  whether  the  wife  of  a  procheim 
ami,  though  he  be  liable  for  costs,  is  a  competent  witness,  the 
adjudicated  cases,  while  not  very  numerous,  are  almost  all 
on  the  side  of  her  competency.  In  this  connection  it  must  be 
borne  in  mind  that  a  procheim  ami,  next  friend,  is  not  a  party 
to  the  suit,  not  "a  party  of  record,"  and  that  he  has  no  inter- 
est of  any  kind,  direct,  contingent  or  collateral  in  the  subject^ 
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matter  of  the  suit  j  not  even  the  interest  of  an  executor  or  ad- 
ministrator^ who  would  be  allowed  a  commission  on  the  sum 
recovered.  A  procheim  ami  has  absolutely  no  interest  in  the 
subject-matter  of  the  suit.  The  most  that  can  be  said  is  that 
if  he  is  liable  for  costs,  he  has  some  contingent  interest  in  the 
result  of  the  suit ;  and  in  this  state,  this  contingent  interest 
is  quite  remote,  for  if  the  suit  fail,  the  plaintiff,  although  an 
infant,  is  primarily  liable  for  costs  and  judgment  must  be 
rendered  against  him  therefor  and  not  against  his  next  friend. 

As  to  the  state  of  the  law  in  Illinois,  it  is  conceded  by  all 
that  but  for  section  5  of  our  Evidence  Act,  section  1  would 
make  a  wife  as  competent  to  testify  in  a  suit  to  which  her 
husband  was  a  party  either  of  record  or  in  interest,  as  any 
witness  would  be  in  any  case.  Section  5  is:  "No  husband 
or  wife  shall,  by  virtue  of  section  1  of  this  act,  be  rendered 
competent  to  testify  for  or  against  each  other  as  to  any  trans- 
action or  conversation  occurring  during  the  marriage/'  Then 
follows  the  enumerated  exceptions. 

The  exact  question  here  has  only  been  before  our  courts 
once,  and  that  was  in  Belk  vs..  Cooper,  34  111.  App.  649. 
In  this  case  the  court  said :  "The  only  questions  of  law  pre- 
sented by  plaintiff  in  error,  arise  upon  the  ruling  of  the  court 
in  admitting  the  testimony  of  Mrs.  Cooper,  wife  of  Josiah  P. 
Copper,  who  gave  a  bond  for  costs  as  next  friend.  Tinder  the 
provisions  of  the  statute  we  see  no  objection  to  the  compe- 
tency of  the  wife  of  Josiah  P.  Cooper ;  she  is  not  called  upon 
to  testify  for  or  against  her  husband  and  is  not  within  the  in- 
hibition of  Sec.  5."  The  court  appears,  to  some  extent  at  least, 
to  have  relied  upon  Mueller  vs.  Rebhan,  94  111.  142,  which  it 
cites,  and  Gravel  Road  Co.  v.  Madaus,  102  HI.  417.  These 
cases  hold,  in  effect,  that  the  wife  is  a  competent  witness  in  a 
case  to  which  her  husband  is  not  a  party  of  record  and  in  the 
subject-matter  of  which  he  has  no  interest,  although  he  might 
in  some  way  be  affected  by  the  result  of  the  suit.  The  cases 
relied  on  by 'counsel  for  appellant,  from  3  111.  App.,  and  from 
58  HI.,  and  cited  supra,  were  both  decided  before  the  cases 
above  cited,  and  in  each  of  them  the  spouse  was  a  party  both 
of  record  and  in  direct  interest.     The  general  expressions 
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used  in  these  opinions  avail  nothing  here.  In  Miller  vs. 
Craig,  16  IlL  App.  133,  the  husband  had  a  direct  interest  in 
the  subject-matter  of  the  suit.  He  was  the  principal  maker 
of  a  note,  the  suit  was  against  the  surety,  and  one  of  the  de- 
fenses was  payment.  In  Smith  v.  Long,  106  111.  485,  the 
husband  was  a  party  both  of  record  and  in  interest.  In  Sloan 
V.  Sloan,  184  111.  579,  the  wife  was  a  subscribing  witness  to  a 
will,  and  her  husband  was  a  legatee.  None  of  the  cases  re- 
lied on  by  counsel  for  appellant,  encroach  in  the  least  upon 
the  conclusion  reached  by  the  court  in  94  IlL  142  and  102 
111.  417,  supra,  as  to  the  state  of  the  law  as  to  the  character 
of  case  then  before  the  court.  And  while  we  ourselves  do  not 
endorse  a  part  of  the  reasoning  by  which  the  court  then  reach- 
ed its  conclusion,  we  do  endorse  the  conclusion  there  reached, 
on  the  ground  that  it  is  in  perfect  harmony  with  the  language 
of  the  statute,  and  not  upon  principle  in  conflict  with  any 
decision  of  either  the  Supreme  or  Appellate  Court  At  com- 
mon-law a  wife  was  not  disqualified,  except  where  her  hus- 
band was  a  party  of  record,  or  was  interested  in  some  way  in 
the  subject-matter  of  the  suit.  This  proposition  is  well  sup- 
ported by  argument  and  authority  in  Gravel  Road  Co.  v. 
Madaus,  102  111.  417,  supra. 

In  other  states  where  the  statutes  are  substantially  the 
same  as  ours,  the  direct  question  of  whether  the  wife  of  a 
next  friend  is  a  competent  witness  has  been  decided  in  favor 
of  her  competency  in  the  f 611owing  cases :  Bonett  v.  Stowell, 
37  Vt.  258 ;  Leairitt  v.  Bangor,  41  Me.  458 ;  Potter  v.  Stam- 
fli,  2  Kan.  788 ;  Railway  Company  v.  Rexroad,  59  Arkansas 
180.  Against  this,  all  we  have  found  in  this  country,  is  a 
case  in  16  Arkansas,  which  is  discarded  by  that  court  in  the 
case  last  above  cited.  We  have  found  one  Ene^lish  case,  more 
than  a  hundred  and  fifty  years  old,  that  so  holds.  The  opin- 
ion in  that  case  cites  no  authority  and  assigns  no  reason,  but 
it  is  probably  based  upon  the  theory  that  a  next  friend  was 
a  party  of  record.  That  view  did  prevail  in  England  and  to 
some  extent  in  America  a  hundred  years  ago,  and  a  very  few 
of  the  American  states  still  adhere  to  it. 

During  the  progress  of  the  trial  certain  hypothetical  ques- 
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tions  were  propounded  by  counsel  for  appellee,  to  be  an- 
swered hy  expert  witnesses  whom  they  had  produced  for  that 
pu^^se.  Counsel  for  appellant  objected  to  these  questions, 
the  trial  court  overruled  the  objections  and  allowed  the  ques- 
tions to  stand  and  the  witnesses  to  answer.  This  was  excepted 
to  and  assigned  as  error.  And  counsel  now  contend  that  each 
of  these  questions  assumes  facts  which  the  evidence  did  not 
tend  to  prove.  The  only  objection  interposed,  on  the  trial, 
to  these  questions  was  a  general  objection.  Such  objection 
will  not  avail,  on  appeal.  "A  mere  general  objection  to  a 
hypothetical  question,  without  the  statement  of  any  specific 
ground  of  objection,  will  not  be  reviewed  in  the  Appellate 
Court"  Counsel  should  have  pointed  out  at  the  time  of 
making  the  objection,  what  facts  they  claimed  were  improper- 
ly assumed,  so  the  court  might  rule  intelligently,  and  also 
that  if  the  court  held  the  objection  valid,  opposing  counsel 
might  have  an  opportunity  to  amend  or  reframe  the  ques- 
tion. 

The  only  remaining  questions  we  deem  it  necessary  to  dis- 
cuss, are  those  raised  upon  the  instructions  given  on  behalf 
of  appellee.  At  the  instance  of  appellee  the  court  gave  five 
instructions.  These  are  all  excepted  to  and  error  assigned  as 
to  the  giving  of  each  of  them.  As  tg  the  first  and  second  in- 
structions, we  think  they  state  the  law  with  sufficient  accur- 
acy to  meet  the  requirements  of  the  pleadings,  under  the 
state  of  evidence  disclosed  by  the  record.  The  first  defines 
with  substantial  accuracy,  the  rights  of  a  passenger  and  the 
duties  of  a  common  carrier,  and  we  see  nothing  in  its  struc- 
ture that  under  the  evidence  of  this  case  would  make  it  mis- 
leading. The  second  states  what  is  necessary  to  make  a 
prima  facie  case  in  favor  of  appellee.  Counsel  for  appellant 
insist  that  it  assumes  a  number  of  necessary  requisites.  It 
does  not  assume  any  requisite  fact  not  fully  proven  by  the 
uncontroverted  evidence.  It  is  not  error  to  assume  well- 
established  and  uncontroverted  facts  in  an  instruction. 

The  third  instruction  is  in  two  parts,  or  paragraphs,  and  is 
as  follows:  "The  jury  are  instructed  that  in  order  to  entitle 
the  plaintiff  to  recover  in  this  suit,  it  is  only  necessary  for 
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him  to  prove  that  he  was  a  passenger  for  pay  in  the  defen- 
dant's train  from  St.  Louis  to  Makanda;  and  that  he  was 
struck  and  injured  by  the  falling  of  said  transom  or  ventila- 
tor window  of  said  ear  upon  his  head  whilst  it  was  in  pos- 
session and  control  of  the  defendant's  servants  and  while  her 
was  then  and  there  in  the  exercise  of  ordinary  care  for  his 
own  safety  as  charged  in  the  declaration. 

"The  burden  of  proqf  is  then  cast  upon  the  defendant  to 
show  in  mitigation  of  damages,  or  in  bar  of  the  action,  that 
the  falling  of  said  ventilator  and  injury  to  plaintiff  thereby, 
if  any  is  shown  by  the  evidence,  was  not  on  account  of  the 
fault  or  negligence  of  the  defendant."  The  fourth  tells  the 
jury  that  they  are  "entitled  to  award  to  the  plaintiff  dam- 
ages," etc.,  "but  not  exceeding  the  amount  claimed  in  the  de- 
claration." 

Neither  third  nor  fourth  instruction  tells  the  jury  that 
plaintiff  is  required  to  prove  any  fact  by  a  preponderance  of 
the  evidence,  nor  does  the  fifth.  This  is  not  always  fatal  to 
an  instruction  or  series  of  instructions,  but  it  is  important 
here. 

The  first  paragraph  of  the  third  instruction,  tells  the  jury 
that  in  order  to  entitle  plaintiff  to  recover,  it  is  only  necessary 
for  him  to  prove  certain  specified  facts.  And  the  second 
paragraph  casts  the  burden  upon  appellant,  not  only  of  over- 
throwing appellee's  prima  facie  case,  and  defeating  his  right 
to  recover  even  nominal  damages  by  showing  that  the  falling- 
of  the  said  ventilator  was  not  on  account  of  the  fault  or  negli- 
gence of  appellant,  which  is  proper ;  but  it  goes  further  and 
casts  the  burden  upon  appellant  to  mitigate  appellee's  claint 
of  thirty  thousand  dollars  damages,  and  allows  him  to  do- 
that  in  but  one  way,  i.  e.,  by  showing  that  the  falling  of  the 
said  ventilator  and  injury  to  plaintiff  thereby,  was, not  on 
account  of  the  fault  or  negligence  of  appellant.  There  is  no 
element  of  punitive  or  exemplary  damage  involved  in  thiS' 
case,  and  there  is  not  in  any  true  sense,  any  question  of  miti- 
gation of  damage  involved.  The  law  permits  the  recovery  of 
only  actual  damages,  under  the  facts  of  this  case,  and  the  bur- 
den was  upon  appellee  to  prove  such  damages  by  a  prepon- 
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derance  of  the  evidence,  and  he  had  no  right  to  recover  any- 
more than  he  did  so  prove.  Appellant  had  the  lawful  right 
to  contest  the  amount  of  appellee's  damages,  and  to  meet  evi- 
dence with  evidence  as  to  the  extent  of  appellee's  injury,  and 
the  burden  of  proof  in  this  respect  was  not  cast  upon  him.. 
The  third  instruction  contains  material  error. 

The  reference  in  the  fourth  instruction,  to  the  amount 
claimed  in  the  declaration,  when  taken  in  connection  with  the* 
errors  in  the  third  and  the  failure  in  all  three  of  the  series, 
hereunder  consideration,  to  require  on  the  part  of  appellee  a- 
preponderance  of  the  evidence,  was  error  calculated  to  mis- 
lead the  jury.  While  it  is  not  always  error  to  refer  in  an 
instruction  to  the  amount  claimed  in  the  declaration,  it  is  al- 
ways error  to  do  so  when  the  state  of  the  instructions  or  of 
any  other  feature  of  the  record  is  such  that  the  jury  might 
be  misled  by  such  reference.  Many  cases  have  been  reversed 
for  this  error  alone,  and  such  reference  in  instructions  has? 
been  "roundly"  condemned  in  many  more.  The  following  are 
some  of  them:  C.  E.  I.  &  P.  E.  E.  Co.  v.  Austin,  69  111.  426 ;. 
Village  of  Warren  v.  Wright,  3  111.  App.  602  (614)  ;  L.  S. 
&  M.  S.  Ey.  Co.  V.  May,  33  111.  App.  366  (369) ;  Benson  v.. 
C.  &  K  W.  E.  E.  Co.,  41  111.  App.  227  (229) ;  I.  C.  E.  E. 
Co.  V.  Gilbert,  51  111.  App.  404  (406) ;  I.  C.  E.  E.  Co.  v. 
Ashline,  66  HI.  App.  476  (477);  De  La  Vergne  Eefri- 
gerating  Mach.  Co.  v.  McLeroth,  60  111.  App.  529  (533) ;  C. 
&  E.  I.  R  E.  Co.  V.  Johnson,  61  111.  App.  464  (470-471)  ; 
Locher  v.  Kluga,  97  111.  App.  518  (524) ;  The  Muren  Coal 
&  Ice  Co.  V.  Howell,  204  HI.  515  (521-522-523). 

For  the  errors  above  indicated,  the  judgment  of  the  Cir-^ 
cult  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded.. 
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Chicago,  Peoria  &  8t.  Louis  Railway  Company  of  lilinois 
T.  Charles  and  William  Renter. 

1.  Rebuttal — when  action  of  court  in  permitting  evidence  in, 
will  not  he  reviewed.  The  action  of  the  trial  court  in  permitting 
the  introduction  of  evidence  not  strictly  in  rebuttal  will  not  be 
reviewed  on  appeal  unless  it  is  manifest  that  the  discretion  has 
been  abused  and  that  injustice  has  resulted. 

2.  INSTBUCTION — When  need  not  sum  up  entire  case.  Where  an 
instruction  does  not  authorize  the  Jury  to  base  a  verdict  upon  the 
facts  hypothetlcally  stated  therein,  and  where  it  is  not  repugnant  in 
any-  material  respect  to  any  other  instruction  given  in  the  case,  then 
such  Instruction  must  be  considered  in  connection  with  all  the 
others,  as  one  of  a  series,  and  if  when  the  whole  series  is  consid- 
ered together  it  be  found  that  the  law  has  been  stated  correctly, 
this  is  sufiEident 

3.  iNSTBxrcTioN — When  m^y  he  refused^  notwithstanding  it  con- 
tains  correct  proposition  of  law.  An  instruction  containing  a  cor- 
rect proposition  of  law  is  properly  refused  where  it  constitutes  a 
repetition  of  the  contents  of  other  instructions  given. 

4.  Vebdict — when  not  excessive  in  action  to  recover  for  damage 
to  crops,  A  verdict  in  an  action  to  recover  damages  caused  by  the 
backing  up  of  water  and  flooding  of  the  plaintiff's  lands,  and  the 
consequent  destruction  of  his  crops,  amounting  to  11625.41,  is  held, 
under  the  particular  evidence,  not  excessive. 

Action  on  the  case  to  recover  for  damage  to  crops.  Appeal  from 
the  Circuit  Court  of  Madison  County;  the  Hon.  W.  J.  N.  Moters, 
Judge,  presiding.  Heard  in  this  court  at  the  August  terln,  1904. 
Affirmed.    Opinion  filed  March  17,  1905. 

C.  W.  Teeey,  for  appellant. 

Travous,  Warnock  and  Burroughs,  for  appellees. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  ^as  a  suit  in  case,  in  the  Circuit  Court  of  Madison 
county,  by  appellees  against  appellant,  to  recover  damages 
caused  by  the  backing  up  of  water  and  flooding  of  appellees' 
lands  and  the  consequent  destruction  of  their  crops.  Trial 
by  jury.  Verdict  and  judgment  in  favor  of  appellees  for 
$1,625.41. 

The  declaration  is  in  substance  as  follows:     That  in  the 
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spring  of  1902,  appellees  were  in  possession  of  a  large  body 
of  fertile  farming  lands  in  Madison  county,  Illinois;  that 
defendant  at  said  time  and  prior  thereto  was  possessed  of  a 
certain  right  of  way  over  and  across  said  lands,  which  right 
of  way  crosses  over  certain  natural  depressions  of  said  lands 
through  which  the  surface  water  that  naturally  fell  upon 
these  lands  and  naturally  flowed  upon  them  from  other  lands 
in  times  of  freshets  and  high  water,  naturally  flowed;  that 
upon  appellant's  right  of  way  across  these  depressions  there 
had  theretofore  been  constructed  a  certain  embankment, 
which  was  so  carelessly,  negligently  and  improperly  con- 
structed, as  to  leave  no  sufficient  opening  to  allow  the  water 
naturally  cast  upon  the  plaintiffs'  said  lands  to  pass  off  of  the 
same  through  the  natural  depressions  as  it  would  naturally 
do;  that  in  the  spring  and  summer  of  the  year  1902  and 
prior  thereto,  and  while  the  defendant  was  in  possession  of 
said  right  of  way,  it  wrongfully  maintained  and  continued 
the  embankment  in  the  same  improper  condition  in  which  it 
bad  been  constructed,  after  having  been  duly  requested  and 
notified,  etc.;  that  in  the  summer  of  1902,  heavy  rains  set 
in  and  a  large  quantity  of  water  fell  upon  the  plaintiffs'  land 
and  other  lands  and  caused  a  freshet  and  high  water  which 
naturally  drained  to  and  upon  the  plaintiffs'  land  and 
would  naturally  have  escaped  therefrom  and  run  off  through 
said  natural  depressions  without  damage  to  the  plaintiffs  but 
for  said  embankment;  that  the  water  was  stopped  by  the  em- 
bankment being  so  improperly  constructed  and  maintained 
and  was  thereby  prevented  from  passing  off  in  its  natural 
course  and  was  forced  back  upon  and  flooded  plaintiffs'  land 
and  damaged  and  destroyed  large  quantities  of  wheat,  oats, 
potatoes  and  other  crops  belonging  to  plaintiffs  and  which  had 
been  grown  and  were  then  located  upon  said  lands,  to  plain- 
tiffs' damage  of  $5,000. 

To  this  declaration  the  general  issue  was  filed,  and  upon 
this  state  of  pleading  the  case  was  tried. 

This  evidence  is  so  voluminous  that  a  detailed  discussion 
of  it  is  impracticable  her.e.  It  covers  280  pages  of  record, 
and  more  than  100  pages  of  abstract. 
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Counsel  contend  that  the  trial  court  erred  in  refusing  to- 
direct  a  verdict  in  favor  of  appellant.  Their  position  is, 
first,  that  appellees  failed  to  establish  a  prima  facie  ease, 
and  second,  that  appellant  conclusively  established  it  as  a 
fact  that  the  rainfall  was  so  unprecedented  as  to  make  the 
consequent  flood  and  damage,  "An  Act  of  God,"  within  the 
meaning  of  that  rule  of  law  which  relieves  human  beinga 
and  terrestrial  entities  from  liability. 

In  this  view  of  the  case  we  cannot  agree  with  counsel.  To- 
our  minds  the  evidence  fairly  tends  to  prove  every  material 
allegation  of  the  declaration,  and  the  jury  was  abundantly 
warranted  in  finding  that  the  flood  was  not  an  act  of  God,, 
within  the  true  meaning  of  the  rule,  and  so  we  are  of  opinion 
the  trial  court  did  not  err  in  submitting  the  case  to  the  jury. 

Counsel  insist  that  no  proper  proof  was  made  as  to  any 
notice  to  defendant  to  remove  the  obstructions  complained 
of.  We  think  the  position  is  not  well  taken.  The  record  dis- 
closes competent  and  proper  evidence  tending  to  prove  that 
verbal  notices  were  given  to  appellant's  road  master;  to  its 
station  agent  at  Alton  and  to  its  train  master;  and  that  a 
comprehensive  written  notice  was  properly  addressed  to  ap- 
pellant, stamped  and  deposited  in  the  mail,  and  that  the  en- 
velope in  which  the  notice  was  sent  bore  on  it  a  return  re- 
quest, and  was  not  returned. 

Complaint  is  made  of  the  admission  of  the  testimony  of  a 
number  of  witnesses  in  rebuttal.  Appellant  had  introduced 
by  way  of  defense  a  line  of  witnesses,  and  some  weather 
bureau  reports,  all  tending  to  establish  its  claim  of  vis  major, 
and  appellees  were  permitted  in  rebuttal  to  introduce  coun- 
ter evidence.  This  was  entirely  regular.  It  is  true,  how- 
ever, that  the  trial  court  did  not  distinguish  as  closely  as  it 
might,  and  did  in  some  instances  permit  testimony  to  be 
given  that  was  not  strictly  in  rebuttal,  but  the  court  did  not 
deny  to  appellant  the  right  to  introduce  any  competent  evi- 
dence on  its  part  that  was  offered,  nor  is  it  pointed  out  to  us 
that  the  court  denied  to  it  reasonable  time  or  opportunity  to 
produce  any  further  evidence  it  might  wish  to  offer.  The 
order  of  introducing  and  admitting  evidence  is  so  far  within 


Fourth  Distbict— A.  D.  1905.  235 

C,  p.  &  St  U  Ry.  Co.  V.  Reuter. 

the  discretion  of  the  trial  court  that  its  rulings  in  that  re- 
spect will  not  be  reviewed  by  an  Appellate  Court,  unless  it  is 
manifest  that  the  discretion  has  been  abused  and  that  injus- 
tice has  resulted  therefrom;  and  such  is  not  the  case  here. 
In  addition  to  the  complaint  above  noted,  many  minor  ex- 
<;eptions  to  the  rulings  of  the  trial  court  as  to  the  admission 
and  rejection  of  evidence  were  taken  and  are  here  urged 
upon  our  attention,  but  none  of  them  are  of  sufficient  im- 
portance to  call  for  individual  discussion.  We  are  of  opinion 
that  the  record  does  not  disclose  any  error  in  this  respect 
that  would  warrant  a  reversal  of  the  judgment. 

Appellant  excepted  to  the  first  instruction  given  on  behalf 
of  appellees,  and  counsel  criticise  it  in  their  brief  and  argu- 
ment This  instruction  does  not  undertake  to  sum  up  the 
whole  of  appellees'  case,  nor  does  it  authorize  the  jury  to 
dSnd  for  appellees,  upon  the  facts  hypothetically  stated  there- 
in. The  criticism,  that  it  omits  certain  material  elements 
of  appellees'  case,  and  ignores  certain  material  elements  of 
Appellant's  defense,  does  not  apply  to  this  character  of  in- 
struction. It  is  contended  that  the  instruction  is  misleading. 
It  does  not  appear  so  to  us,  even  when  considered  alone,  and 
it  is  of  that  class  which  may  be  limited,  explained  and  sup- 
plemented by  other  instructions.  Where  an  instruction  does 
not  authorize  the  jury  to  base  a  verdict  upon  the  facts  hypo- 
thetically stated  therein,  and  where  it  is  not  repugnant  in 
jutiy  material  respect  to  any  other  instruction  given  in  the 
case,  then  such  instruction  must  be  considered  in  connection 
with  all  the  others,  as  one  of  a  series,  and  if  when  the  whole 
series  is  considered  together  it  be  found  that  the  law  has  been 
«tated  correctly,  this  is  sufficient ;  and  we  find  here  that  every 
point  urged  against  this  instruction  is  fully  covered  and  em- 
phasized in  one  or  more  of  the  instructions  given  at  the  in- 
fltance  of  appellant. 

Thirty-two  instructions  were  asked  on  behalf  of  appellant, 
twenty-three  of  them  were  given,  and  nine  were  refused. 
The  refusal  of  each  of  the  nine  is  assigned  as  error.  We  find 
that  the  jury  was  fully  and  favorably  instructed  upon  ap- 
pellant's theory  of  the  case  in  the  twenty-two  instructions 
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which  the  court  gave  at  its  instance  and  on  its  behalf^  and  nve 
find  that  all  that  is  material  and  proper  to  have  been  given^ 
in  the  nine  refused  instructions,  is  in  some  way  embraced 
in  some  one  or  more  of  those  that  were  given.  It  is  true  that 
some  of  the  refused  instructions  state  correct  propositions  of 
law  applicable  to  certain  questions  in  the  case,  and  if  such 
had  been  the  only  ones  bearing  upon  these  questions  they 
should  have  been  given,  but  when  counsel  ask  a  number  of  in- 
structions upon  the  same  question,  or  involve  the  same  ques- 
tion over  and  ov€(r,  again  and  again  in  different  instructions, 
knowing  as  counsel  must,  that  the  court  ought  not  to  give 
more  than  one  instruction  on  one  question  of  a  case,  he  can- 
^not  complain  if  the  court  should  select  one  of  the  number 
which  may  not  state  the  law  as  fully  and  favorably  to  his 
side  of  the  case  as  some  other  one  of  the  number  which 
the  court  might  have  given ;  much  less  can  he  complain  of  the 
courts  for  refusing  to  duplicate,  triplicate,  quadruple,  etc., 
instructions  upon  one  question.  It  is  usually  as  truly  error 
and  often  more  grievous,  to  emphasize  unduly  a  question  in  a 
case  by  repeatedly  referring  to  it  in  the  instructions  as  it  is 
to  omit  it  all  together.  Thirty-two  instructions,  in  a  simple 
case  like  this,  would  be  much  more  likely  to  mislead  the  jury 
and  confuse  the  case  than  correctly  to  guide  them  and  make 
their  duty  clear. 

Finally,  it  is  strenuously  contended  that  the  amount  of  the 
verdict  is  grossly  excessive.  This  is  the  really  important 
feature  of  ihe  case.  To  our  minds  the  evidence  puts  appel- 
lees^ right  to  recover  some  amount  of  damages  from  appel- 
lant almost  if  not  quite  beyond  the  domain  of  dispute. 

The  evidence  tends  strongly  to  prove  that  appellees  lost 
entirely  55  acres  of  wheat,  in  the  shock,  and  that  thirty  acres 
of  standing  wheat  was  so  badly  damaged  that  appellees  could 
save  not  more  than  6  or  7  bushels  per  acre,  and  that  what  was 
saved  was  of  no  more  value  than  for  chicken  f^ed ;  and  that 
all  this  would  have  yielded  an  average  of  35  bushels  per  acre, 
and  that  wheat  was  worth  at  that  time  from  68  to  70  cents 
per  bushel.  And  besides  the  wheat,  20  acres  of  oats,  ready  to 
cut,  was  entirely  destroyed ;  that  this  would  have  yielded  40 
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bushels  per  acre,  and  was  worth  40  cents  per  bushel.  This 
would  aggregate  about  $2,100.  The  harvesting  of  that  part 
that  had  not  been  cut,  and  the  threshing  of  it  all,  as  shown  by 
the  evidence,  would  have  cost  about  $200,  leaving  a  net  loss 
of  about  $1,900. 

Counsel  contend,  that  if  appellant  is  responsible  for  any 
damages,  it  is  not  responsible  for  all  of  it,  and  say  that  the 
embankments  of  the  Illinois  Terminal,  Chicago  &  Alton  and 
the  Big  Four  railroads,  contributed  to  the  injury  and  that 
this  should  be  taken  into  consideration.  It  is  not  necessary 
for  us  to  discuss  here  whether  under  the  facts  of  this  case 
counsels  contention  in  this  respect  is  well  founded  or  not. 
The  trial  court  took  counsel's  view  of  it,  admitted  evidence 
with  respect  thereto,  and  at  appellant's  request  guarded  and 
emphasized  this  position  and  contention,  in  three  separate 
instructions  as  follows: 

"The  court  instructs  you  that  the  defendant  railroad  com- 
pany can  not  be  held  answerable  in  this  case  for  any  damage 
which  the  plaintiffs  may  have  sustained  which  was  directly 
caused  either  by  an  act  of  God  or  as  the  result  of  an  un- 
precedented rainfall  or  because  of  any  interference,  obstruc- 
tion or  blocking  of  the  natural  flow  of  either  the  surface  or 
flood  waters  caused  by  any  other  person  or  corporation  other 
than  the  defendant" 

"The  court  instructs  you  that  you  can  not  allow  anything 
by  your  verdict  against  the  defendant  for  any  damage  caused 
plaintiffs  as  the  result  of  any  embankment  or  obstructions 
to  the  flood  waters  placed  by  the  Chicago  &  Alton  Railroad 
Company  or  the  Big  Four  Railroad  Company  or  by  The 
Illinois  Terminal  Railroad  Company  or  by  any  other  person 
or  corporation  other  than  the  defendant" 

"The  court  instructs  you  that  even  though  you  may  be- 
lieve from  the  evidence  that  the  defendant  did  some  act  or 
acts  or  omitted  some  duty  or  duties,  yet  if  you  further  be- 
lieve from  the  evidence  that  the  proximate  cause  of  plain- 
tiffs' injury  was  the  doing  of  some  act  or  acts  or  the  omission 
of  some  duty  then  owing  from  some  other  person  or  corpora- 
tion, and  that  the  acts  of  the  defendant  were  not  the  proxi- 
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mate  cause  of  said  injury,  your  verdict  should  be  fox  the 
xiefendant  and  you  should  find  the  defendant  not  guilty." 

And  counsel  further  contended  that  appellees'  crops  would 
have  been  damaged  by  the  rainfall  and  flood  on  the  occasion 
of  the  injury  complained  of,  if  there  had  been  no  embank- 
ment of  appellant's  road,  or  of  any  other  road.  They  say  all 
the  lands  in  the  neighborhood  were  overflowed.  This  as- 
pect of  the  case  is  fully  covered  by  evidence  pro  and  con, 
•and  appellant's  contention  with  respect  thereto  was  directly 
•submitted  to  the  jury  in  the  instructions;  and  the  amount 
of  the  verdict,  $1,625.41,  shows  that  appellant's  contention 
as  to  this  and  the  preceding  item,  had  consideration  in  the 
minds  of  the  jury. 

We  find  no  error  in  this  record  warranting  a  reversal. 
'The  judgment  of  the  Circuit  Court  of  Madison  county  is 
affirmed. 

Affirmed. 


Sanmel  Davis,  et  al.,  v.  Baehel  E.  Weatherly. 

1.  Release — how  effect  of,  avoided.  The  effect  of  a  written  re- 
lease can  only  be  overcome  in  an  action  at  law  by  proof  that  the 
plaintiff's  signature  was  obtained  by  fraud,  or  that  it  was  without 
consideration,  and  it  is  error  to  instruct  the  Jury  as  to  such  a  re- 
lease, that  the  burden  is  upon  the  defendants  to  show  that  the 
i)laintiff  signed  the  release  with  knowledge  that  she  was  releasing 
lier  right  of  action  against  the  defendants. 

2.  Release — instruction  should  not  ignore.  Where  there  is  evi- 
'dence  in  the  cause  of  a  good  and  valid  release  given  by  the  plaintiff, 
it  is  error  to  authorize  by  instruction  a  verdict,  without  regard  to 
;8uch  release. 

Action  under  Dram-Shop  Act  Appeal  from  the  Circuit  Court  of 
Williamson  County;  the  Hon.  Enoch  B.  Newlin,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1904.  Reversed  and  re- 
manded.    Opinion  filed  March  17,  1905. 

Spiller  &  White,  W.  O.  Pottee  and  Kxjfus  Nbbly, 
■for  appellants. 
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Geoboe  W.  Young  and  Thomas  H.  Shebidan^  for  ap- 
pellee. 

Mb.  Justice  Myebs  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  appellee  against  appel- 
lants to  recover  damages  under  section  9  of  the  Dram-Shop 
Act.  The  declaration  contains  two  counts,  in  which  it  is 
alleged  that  the  defendants,  saloon-keepers,  sold  and  gave 
intoxicating  liquors  to  plaintiff's  husband,  causing  him  to 
become  a  habitual  drunkard  and  that  while  intoxicated  he 
wasted  and  squandered  his  property,  neglected  his  business, 
and  that  by  reason  of  his  habitual  intoxication  was  wholly 
incapacitated  and  incapable  of  providing  plaintiff  with 
necessary  support  and  comforts,  whereby  plaintiff  was  dam- 
aged in  her  means  of  support.  The  defendants  filed  the 
plea  of  not  guilty  and  upon  the  issue  thus  formed  the  case 
was  tried  by  jury  resulting  in  a  verdict  and  judgment  for 
the  plaintiff  and  against  the  defendants  for  $1,000  from 
which  the  defendants  appealed. 

It  is  contended  and  argued  by  counsel  for  appellants  that 
there  was  not  sufficient  evidence  to  support  the  verdict 
against  appellant,  Oberto;  and  that  the  court  erred  in  the 
giving  and  refusal  of  instructions.  As  the  judgment  is  to 
be  reversed  and  the  cause,  remanded  for  a  new  trial  because 
of  error  in  the  giving  and  refusal  of  instructions,  and  as 
no  complaint  is  made  in  argument  of  the  court's  rulings  in 
the  admission  and  exclusion  of  testimony,  we  refrain  from 
a  discussion  of  the  evidjsnce  beyond  what  is  necessary  in 
passing  upon  the  instructions. 

There  is  evidence  tending  to  prove  that  prior  to  the  com- 
mencement of  this  action  appellee  brought  suit  before  a 
justice  of  the  peace  against  Charles  Cazaleen,  one  of  the 
appellants,  to  recover  damages  for  the  same  wrongful  acts 
alleged  in  this  case.  It  appears  that  the  suit  before  the 
justice  was  settled  and  appellee  executed  a  written  release 
to  Cazaleen,  by  the  terms  of  which  he  was  released  'and 
discharged  "from  liability  to  damages  of  every  kind  and 
•character    ♦     ♦     ♦     for   the   wrongful   selling   or   giving 
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away  intoxicating  liquors,"  to  adults  or  minors  of  appel- 
lee's family.  There  was  also  evidence  of  consideration  paid. 
Having  proved  appellee's  signature,  the  payment  of  a  con- 
sideration,  the  delivery  of  the  writing  and  the  identity  of 
the  cause  of  action,  the  release  was  a  complete  bar,  and  to 
avoid  its  effect  the  burden  was  upon  the  plaintiff  to  prove, 
if  she  could,  that  her  signature  was  obtained  by  fraud  or 
circumvention,  or  that  the  release  was  wholly  without  con- 
sideration. The  twelfth  instruction  given  at  the  instance 
of  appellee,  was  fatally  erroneous  and  prejudicial.  It  is 
as  follows: 

'^In  this  case  if  the  defendant  saloon-keepers  to  avoid 
liability  in  this  case  to  the  plaintiff  because  of  the  paper 
offered  in  evidence  by  them  which  they  term  a  release, 
upon  this  question  of  release  the  defendant  saloon-keepers 
take  the  burden  of  proof;  that  is,  they  must  show  by  a  pre- 
ponderance of  the  evidence  that  the  said  paper  was  signed 
by  the  plaintiff,  Mrs:  Weatherly,  with  the  knowledge  that 
she  was  at  the  time  releasing  her  right  of  action  against 
defendants  for  wrongful  sales  or  gifts  of  intoxicating  liquors 
to  her  husband,  Thomas  Weatherly,  and  unless  it  is  shown 
by  a  preponderance  of  the  evidence  that  she  did  execute  said 
release  with  that  understanding  or  knowledge  then  such 
paper  would  in  no  way  be  binding  upon  her  in  this  suit, 
unless  you  further  believe  from  the  evidence  that  she  actu- 
ally signed  the  release  in  evidence  as  a  release  of  her  pres- 
ent cause  of  action  or  authorized  her  signature  to  be  signed 
thereto  as  such  release  after  the  release  had  been  read  to 
her  and  she  signed  the  same  without  further  question  and 
as  a  release  of  her  cause  of  action  by  reason  of  her  hus- 
band's intoxication  caused  in  whole  or  in  part  by  Cazaleen, 
then  she  is  bound  by  the  same,  no  matter  what  was  said 
to*  her  to  induce  her  to  sign  it.  The  important  question 
is,  did  she  then  know  it  was  intended  as  a  release  and  if 
she  did,  she  is  bound  thereby." 

Here  the  jury  are  told,  among  other  things  not  clearly 
stated,  that  the  burden  is  upon  the  defendants  to  show  that 
appellee  signed  the  release  with  the  hnowledge  that  she  was 
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releasing  her  right  of  action  against  the  defendants.  The 
vice  of  this  instruction  is  apparent  Having  signed,  ex- 
ecuted and  delivered  the  release,  appellee  is  presumed  to 
have  done  so  with  knowledge  of  its  contents  and  import, 
and  may  not  even  be  heard  to  say  that  she  did  not  under- 
stand it  It  is  a  contract  in  writing  and  in  an  action  at 
law  parol  testimony  is  not  permissible  to  vary  its  terms  or 
meaning.  The  writing  must  speak  for  itself  and  its  legal 
effect  as  a  release  and  a  complete  bar,  can  be  avoided  in 
an  action  at  law  in  only  one  way,  and  that  is  to  prove  that 
appellee's  signature  to  it  was  obtained  by  fraud  or  that  it 
was  without  consideration.  As  abeady  stated  the  burden 
of  such  proof  is  upon  appellee.  The  instruction  is  subject 
to  serious  criticism  in  other  respects.  It  is  awkwardly 
worded,  argumentative,  ambiguous  and  aside  from  an  erro- 
neous statement  of  the  law,  was  calculated  to  mislead  the 
jury.  In  each  of  the  appellee's  given  instructions,  1,  3,  5 
and  6,  the  question  of  the  release  is  ignored  altogether  and 
the  jury  authorized  to  find  a  verdict  for  the  plaintiff  with- 
out regard  to  or  consideration  of  this  defense.  The  effect 
of  giving  these  instructions  was  to  deny  the  defendants  the 
right  to  have  the  release  considered  by  the  jury.  Appet 
lants'  refused  instruction  number  5  should  have  been  given 
and  it  was  error  to  refuse  it,  but  we  do  not  regard  the 
court's  refusal  to  give  numbers  2,  3,  9  and  10  as  affording 
substantial  ground  of  complaint  For  the  errors  indicated 
the  judgment  of  the  Circuit  Court  is  reversed  and  .the  cause 
remanded. 

Reversed  and  remanded. 


Mary  A.  Scholten  y.  Bosa  Barber. 

1.  SiBTEB  STATE — presumption  as  to  lata  of.  In  the  absence  of 
proof,  it  will  be  presumed  that  the  law  of  a  sister  state  is  identical 
with  that  of  Illinois. 

Attachment  proceeding.     Appeal   from  the  Circuit  Court  of  St. 
Clair  County,  the  Hon.  Benjamin  R.  Bukrouohs,  Judge,  presiding. 
16 
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Heard  in  this  court  at  the  February  term,  1904.    Affirmed.    Opinion 
filed  March  17,  1905. 

K.  M.  Nichols,  Geobge  C.  Rebhan  and  Yuanklux  A. 
MoCoNAUGHY,  for  appellant 

Wise  &  .McNulty,  for  appellee. 

Mb.  Justice  Myees  delivered  the  opinion  of  the  court. 

We  adopt  appellant's  statement  of  the  pleading  and  is- 
sues: This  was  an  original  attachment  proceeding,  in  an 
action  in  assumpsit,  to  recover  for  a  balance  alleged  to  be 
due  from  the  appellant  to  the  appellee,  on  a  $5,000  promis- 
sory note  given  originally  to  one  Gleorge  N.  Cooper^  and 
by  him  assigned  to  plaintiff,  and  which  was  secured  by  a 
deed  of  trust  on  real  estate.  The  deed  of  trust  had  been 
foreclosed,  and  the  proceeds,  less  expenses,  is  alleged  to 
have  been  applied  on  the  note.  The  declaration  has  the 
common  counts,  and  was  accompanied  by  an  affidavit  of 
merits,  and  two  special  pleas,  setting  up  a  discharge  by 
operation  of  law.  The  state  of  facts  alleged  in  the  special 
pleas,  is  substantially  that  the  note  sued  upon  was  secured 
by  a  deed  of  trust  on  real  estate,  and  before  maturity  the 
same  real  estate  was  conveyed  by  appellant  to  one  Dexter, 
and  that  in  the  conveyance  Dexter  expressly  assumed  the 
payment  of  this  note  and  deed  of  trust;  that  by  subse- 
quent conveyances  the  real  estate  became  the  property  of 
W.  H.  Millam;  that  when  the  note  became  due,  the  then 
holder  of  the  note,  the  appellee,  entered  into  a  binding 
contract  with  the  said  Millam  to  extend  the  payment  of 
the  note  and  right  of  foreclosure,  for  a  period  of  three 
years ;  that  during  this  period  the  real  estate  became  greatly 
reduced  in  value;  that  the  extension  of  time  of  payment 
was  made  without  the  knowledge  or  consent  of  the  appel- 
lant; that  all  the  parties  to  this  suit,  and  to  these  transac- 
tions, are  and  were  at  the  time  residents  of  the  city  of  St. 
Louis,  and  State  of  Missouri,  and  that  the  real  estate  is 
there  situated;  that  the  note  was  there  made  and  is  there 
payable ;  that  all  the  transactions  took  place  there ;  and  that 
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under  the  law  of  that  state,  the  above  state  of  facts  amounts 
to  a  discharge  by  operation  of  law.  This  last  allegation 
occurs  in  one  of  the  special  pleas.  Keplications  were  filed 
to  the  special  pleas,  confessing  part  of  the  allegations,  deny- 
ing others,  alleging  nothing  in  avoidance,  and  should,  per- 
haps, have  been  demurred  to,  but  issue  was  joined  and  the 
parties  went  to  trial. 

The  plaintiff  offered  in  evidence  the  following  note: 

"$5,000.00.  St.  Louis,  Mo.,  Jan'y  17th,  1894. 

Five  years  after  date  I  promise  to  pay  to  the  order  of 
George  N.  Cooper,  Five  Thousand  Dollars,  for  value  re- 
ceived with  interest  from  maturity  at  eight  per  cent  per 
annum.  Maby  A.  Scholten.'' 

"Due  Jan'y  17,  1899." 

Indorsements  on  the  note: 

"The  time  of  payment  of  this  note  is  hereby  extended  for 
three  years  from  l-17-'99,  at  six  per  cent,  provided  interest 
is  paid  semi-annually  in  accordance  with  notes  hereto  atr 
tached,  the  name  of  W.  H.  Millam." 

"J.  T.  Donovan  Eeal  Estate  Co.,  by  J.  M.  Donovan, 
V.  Pres." 

"Without  recourse  on  me,  pay  to  the  order  of  Rosa 
Barber."  Geoege  N.  Coopee." 

"February  18th,  1902.  After  paying  out  of  proceeds 
of  sale  of  real  estate  under  deed  of  trust  securing  this  note, 
the  amount  due  on  above  mentioned  extension  interest 
notes,  there  remained  a  balance  of  $3,500.00,  which  is 
hereby  applied  as  a  credit  on  this  note  as  of  this  date. 

Michael  E.  Sullivan,  Trustee." 

Thereupon  plaintiff  rested  her  case.  It  appears  from 
the  evidence  offered  in  support  of  the  special  pleas  that 
appellant  executed  the  note  and  trust  deed  to  secure  the 
same  as  it  is  alleged  in  the  pleas;  that  she  afterwards  con- 
veyed the  premises  bv  deed  to  Dexter,  who  assumed  the 
debt;  that  by  subsequent  conveyances  by  quit-claim  deed 
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the  real  estate  became  the  property  of  William  H.  Millam; 
that  the  note  in  question  was  assigned  to  appellee,  by  whom 
it  was  presented  when  it  fell  due  to  J.  T.  Donovan  (The 
Donovan  Real  Estate  Company),  for  collection;  that,  on 
Donovan's  suggestion  an  arrangement  was  made  between 
appellee  and  Millam,  the  then  owner  of  the  real  estate,  by 
which  Millam  gave  to  appellee  his  notes  for  the  semi- 
annual payment  of  6  per  cent  interest  on  the  original  note 
for  a  period  of  three  years  from  the  date  of  the  interest 
notes ;  that  the  trust  deed  was  duly  foreclosed,  the  premises 
sold,  and  the  proceeds  applied  as  a  credit  on  the  note.  It 
is  contended  by  counsel  for  appellant  that  the  assumption  of 
the  deed  by  Dexter,  her  grantee,  relieved  appellant  as  the 
principal  debtor,  and  that  after  the  deed  to  Dexter  her 
liability  on  the  note  was  merely  that  of  a  surety,  and  in 
consequence,  that  an  extension  in  the  time  of  payment  by 
the  holder  of  the  note,  if  done  without  her  knowledge  or 
consent,  would  release  her  from  any  liability  on  the  note. 
Under  the  law  of  Illinois  where  a  grantee  under  a  deed 
of  conveyance  assumes  the  payment  of  a  mortgage  indebt- 
edness put  upon  the  land  by  the  grantor,  he  becomes  primar- 
ily liable  as  between  himself  and  the  grantor  or  mortgagor, 
for  the  payment  of  the  mortgage  debt ;  but  as  to  the  rights 
of  the  mortgagee  or  his  assigns,  both  the  grantor  and  the 
grantee  are  held  as  principals,  and  the  holder  of  the  note 
secured  by  the  mortgage  may  maintain  an  action  against 
either.    Webster  v.  Fleming,  178  111.  140. 

Appellant's  special  plea  alleges  a  different  rule  under  the 
laws  of  the  State  of  Missouri,  by  which  the  parties  to  this 
suit  are  to  be  governed.  In  reliance  upon  this  defense 
appellant  was  bound*  to  allege  and  prove  the  law  of  Mis- 
souri; otherwise  it  will  be  presumed  that  the  law  of  Mis- 
souri is  the  same  as  that  of  Illinois.  The  only  evidence 
in  support  of  this  allegation  of  the  plea  is  found  in  the 
testimony  of  R.  M.  Nichols,  page  22  of  the  abstract.  This 
witness  testifies  that  "It  is  the  common  law  in  the  State 
of  Missouri,  that  where  a  grantee  receives  a  conveyance  of 
a  piece  of  property,  and  in  the  deed,  the  grantee  assumes 
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and  agrees  to  pay  an  existing  incumbrance,  that  that  con- 
tract transforms  the  relation  of  the  mortgagor,  or  maker 
of  the  note,  secured  by  the  deed  of  trust  or  incumbrance 
on  the  property  to  that  of  surety,  and  by  virtue  of  the  con- 
tract of  assumption  of  the  grantee,  he  becomes  the  primary 
debtor,  and  the  original  payor,  or  mortgagor,  becomes  a 
surety.  *  *  *  The  extension  of  an  obligation  by  the 
holder  of  it,  without  the  consent  of  the  surety,  releases  the 
surety  by  the  law  of  Missouri."  This  evidence  does  not 
tend  to  prove  that  the  law  in  Missouri  is  different  from  the 
law  of  Illinois,  respecting  the  liability  of  the  grantor  and 
grantee  of  the  mortgaged  premises  as  between  themselves. 
So  far  as  stated  the  law  is  the  same,  and  without  a  show- 
ing to  the  contrary  it  will  be  presumed  that  in  Missouri, 
as  in  Illinois,  the  liability  of  the  mortgagor,  maker  of  the 
note,  to  the  payee  or  holder  thereof,  is  in  no  wise  affected 
by  the  conveyance  of  the  mortgaged  premises  and  the  as- 
sumption of  liability  by  the  grantee  in  the  deed.  None  of 
the  results  of  suretyship,  as  between  the  grantor  and 
grantee,  follow  the  conveyance  so  as  to  affect  the  rights  of 
the  mortgagee  or  holder  of  the  note.  There  is  no  evidence 
that  Millam  ever  assumed  or  agreed  to  pay  the  original 
debt;  hence  the  appellant,  mortgagor,  could  never  become 
his  surety.  Dexter^s  agreement  to  pay  the  debt  is  not  a 
covenant  running  with  the  land  binding  subsequent  grantees 
to  pay  the  debt.  The  theory  upon  which  a  surety  may  be 
discharged,  if  the  principal  without  his  consent  extends  the 
time  for  payment  of  the  debt,  is,  that  he  may  pay  the  debt 
when  it  becomes  due  and  be  subrogated  to  the  rights  of  the 
creditor,  and  proceed  at  once  against  the  principal.  In  this 
case  Millam,  not  being  liable  on  the  note,  an  agreement  or 
arrangement  with  him.  to  postpone  suit  or  foreclosure  of  the 
trust  deed,  could  not,  in  any  way,  prevent  appellant's  pay- 
ing the  debt.  Whether  she  knew  or  consented  to  the  ar- 
rangement is  not  material,  as  her  rights  were  not  affected 
by  what  was  done.  At  most,  the  arrangement  between 
appellee  and  Millam,  as  it  appears  from  the  evidence,  can 
only  be  construed  as  an  agreement  not  to  sue,  and  not  an 
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agreement  to  extend  the  time  of  payment  of  the  original 
debt  for  which  appellant  and  Dexter  are  liable,  and  the 
only  parties  competent  to  contract  with  appellee  for  an  ex- 
tension of  time.  As  no  defense  was  made  by  the  evidence 
the  court  properly  instructed  the  jury  to  find  the  issues 
for  the  plaintiff.  The  judgment  of  the  Circuit  Court  will 
therefore  be  affinned. 

Affirmed. 


N.  A.  Frier,  administrator,  etc.,  y.  Laura  Lowe,  et  al. 

1.  REAii  ESTATE — whcn^  catinot  be  sold  to  pay  debts  of  decedent. 
Four  years  of  unexplained  delay,  following  the  extinguishment  of  the 
homestead  and  dower  claims  which  prevented  an  Immediate  sale 
will  operate  to  effect  an  estoppel  to  prevent  creditors  from  selling 
the  real  estate  to  pay  the  debts  of  their  deceased  debtor,  where  In 
the  meantime  the  rights  of  third  parties  have  intervened. 

Contest  in  court  of  probate.  Error  to  the  County  Court  of  Gallatin 
County;  the  Hon.  Mabsh  Wiseheabt,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 

Jesse  E.  Babtley  and  W.  K.  McKebnoit,  for  plaintiff 
in  error. 

D.  M.  KiNSALL  and  Cabl  Koedel,  for  defendants  in 
error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

This  case  is  brought  to  us  by  writ  of  error  to  the  County 
Court  of  Gallatin  County.  Plaintiff  in  error,  administrator 
de  bonis  non  of  the  estate  of  Charles  Kopf,  deceased,  filed 
his  petition  in  the  County  Court  for  an  order  to  sell  real 
estate  to  pay  debts.  Charles  Kopf  died  testate  March  22^^ 
1871.  He  left  surviving  a  widow  and  three  minor  children^ 
his  heirs  at  law.  At  the  time  of  his  death  he  was  owner 
in  fee  of  the  premises  sought  to  be  sold  and  with  his  fam- 
ily occupied  the  same  as  his  homestead.  John  D.  KichesoD 
qualified  as  executor  on  March  25,  1871,  and  duly  adminr 
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istered  the  estate.  The  personal  property  was  not  sufficient 
to  pay  the  widow's  award  and  claims  probated  and  allowed^ 
The  executor  obtained  an  order  under  which  the  premises* 
described  in  the  petition  were  set  off  to  the  widow  as  her 
dower  and  homestead,  and  the  remainder  of  the  real  estate-, 
was  sold  to  pay  debts.  The  proceeds  of  the  sale  of  per- 
sonal pmperty  and  real  estate  was  applied  in  payment  of 
claims  allowed,  leaving  a  deficiency  or  balance  nopaid  of 
about  $4,000.  The  widow  continued  in  possession  and  occu- 
pation of  the  homestead  until  her  death  October  ^5,  1898. 
In  February,  1898,  two  of  the  three  heirs  quit-daimed  their 
interest  in  the  premises  to  the  remaining  heir,  and  on  Octo- 
ber 19,  1898,  he,  with  the  said  widow,  joined  in  a  warranty 
deed  of  the  premises  to  the  defendant  Herman  Wiederhold^ 
who  took  possession  immediately  upon  the  dealh  ©f  the 
widow.  On  August  27,  1900,  the  executor,  John  D.  Rich- 
eson,  having  departed  this  life,  plaintiff  in  error  was  ap- 
pointed administrator  de  bonis  non,  and  in  October,  1902,, 
filed  his  petition  in  the  County  Court  for  an  order  to  sell 
the  dower  and  homestead  premises  to  pay  the  balance  due 
upon  claims  allowed  in  1871,  with  interest.  To  this  peti- 
tion a  demurrer  was  interposed  and  sustained,  and  on  this- 
ruling  of  the  court  error  is  assigned.  Much  of  the  argu- 
ment of  both  parties  is  directed  to  the  question,  as  to^ 
whether  the  appointment  of  an  administrator  de  bonis  non; 
instead  of  de  bonis  non  with  the  will  annexed  confers  any 
authority  on  the  petitioner.  In  view  of  conclusions  reached' 
on  the  merits  of  the  case  a  decision  of  this  technical  ques^ 
tion  is  not  deemed  necessary.  Ordinarily  seven  years'* 
delay  will  bar  an  administrator  from  selling  real  estate 
for  the  payment  of  debts,  but  it  has  been  held  in  numerous 
decisions  of  the  Supreme  Court  that  a  mere  lapse  of  time, 
under  particular  circumstances,  may  not  operate  as  a  bar 
to  the  proceeding.  It  is  well  settled  that  if  property  is 
encumbered  by  an  estate  of  homestead  and  dower  substan- 
tially to  its  full  value,  that  a  sale  of  property  so  encum- 
bered may  be  postponed  until  the  encumbrance*  is  extin- 
guished,  when  the   administrator  may   proceed  to   subject 
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it  to  the  payment  of  claims.  It  is  not  required  that  the 
land  shall  be  sold  subject  to  the  encumbrance  when  it  ap- 
pears that  nothing  would  be  realized  to  the  creditors  by 
such  sale.  Wells  v.  Lanham,  Excr.,  189  111.  326 ;  Graham, 
Admr.,  v.  Broch,  212  111.  679.  If,  however,  during  a  long 
delay  the  rights  of  third  persons  intervene,  as  in  this  case, 
and  the  administrator  or  the  creditors  fail  to  act  promptly 
after  the  encumbrance  is  extinguished,  they  will  be  estopped 
from  subjecting  the  property  in  the  hands  of  such  third 
parties  to  the  payment  of  unsatisfied  claims.  At  the  time 
defendant  Wiederhold  purchased  and  acquired  title,  the 
unpaid  claims  against  the  estate  of  Charles  Kopf,  deceased, 
6o  far  as  they  partake  of  the  nature  of  judgments,  had  long 
since  ceased  to  be  a  lien  upon  the  premises,  and  could  be 
enforced  only  as  against  the  heirs  or  devisees  of  the  de- 
ceased. There  was  nearly  four  years  unexplained  delay, 
after  the  death  of  the  widow  and  the  termination  of  dower 
and  homestead,  before  the  filing  of  this  petition.  To  avail 
themselves  of  the  right  to  payment  out  of  real  estate  in  the 
hands  of  the  heirs,  in  a  proceeding  of  this  kind,  creditors 
must  not  delay  to  the  prejudice  of  third  parties  who  have 
acquired  right  and  possession.  There  is  no  lien  in  favor  of 
the  creditors;  only  a  suspension  of  the  right  to  proceed 
against  the  real  estate  until  the  necessity  for  such  suspen- 
sion was  removed,  and  perhaps,  for  a  reasonable  time  there- 
after. N'othing  appears  in  the  facts  or  circumstances  to 
justify  so  long  a  delay.  For  this  reason  the  court  did  not 
err  in  sustaining  the  demurrer  and  dismissing  the  petition. 
The  judgment  will  be  affirmed. 

Aifirmed. 


Jennie  P.  Beed,  administratrix,  y.  T.  W.  Joiner. 

1.  EvTOENCE — wlien  erroneous  admission  of,  vHU  not  reverse. 
Where  there  Is  sufficient  competent  evidence  to  support  the  finding 
of  the  court,  the  admission  of  improper  evidence  wiU  not  reverse. 

Contest  in  court  of  probate.    Appeal  from  the  Circuit  Court  of 
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Franklin  County;  the  Hon.  Pbince  A.  PfeAJKSit  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Affirmed.  Opinion 
filed  March  17.  1906. 

W.  H.  Williams,  for  appellant 
W.  H.  Haet^  for  appellee. 

Mb.  Justice  Myebs  delivered  the  opinion  of  the  court 
In  August,  1902,  J«  L.  Reed  died  intestate  and  soon 
thereaftel*  Jennie  P.  Keed,  appellant,  was  appointed  admin- 
istratrix of  his  estate.  About  a  year  after  her  appointment 
appellant  applied  to  the  County  Court  for  an  order  and 
citation  to  compel  T.  W.  Joiner,  the  appellee,  to  report  and 
account  as  surviving  partner  of  appellant's  intestate.  An 
order  was  entered  and  a  citation  issued  and  served.  In 
response  to  the  citation  appellee  reported  under  oath  and 
stated  the  partnership  account,  showing  balance  due  the 
estate  of  $47.24,  which  was  paid  to  the  administratrix. 
Among  other  credits  claimed  by  appellee  was  an  item  of 
$117.60  for  his  share  of  the  profits  in  the  purchase  and 
sale  of  certain  real  estate.  Upon  exceptions  filed  by  the 
administratrix  and  hearing  by  the  court,  this  claim,  with 
others  of  small  sums,  was  disallowed,  and  the  account  re- 
stated showing  balance  due  the  estate  from  appellee  of 
$183.13.  From  the  judgment  and  finding  of  the  County 
Court  appellee  appealed  to  the  Circuit  Court  In  the  Cir- 
cuit Court  the  matter  was  referred  to  a  special  master  to 
hear  evidence  upon  the  contested  items  and  state  the  ac- 
count between  appellee  and  the  estate.  The  special  master 
reported  the  evidence  heard  and  his  findings,  with  recom- 
mendation that  the  sum  of  $117.50,  relating  to  the  land 
transaction,  and  other  items  rejected  by  the  County  Court 
and  aggregating  $212.13,  be  allowed  as  proper  credits  to 
appellee  in  his  report  Appellant  filed  exceptions  to  the 
special  master's  report  Upon  a  hearing  the  court  over- 
ruled the  exceptions,  approved  the  report,  and  rendered 
judgment  accordingly.  The  administratrix  appealed  to 
this  court. 

The  sole  contention  of  appellant  is  that  appellee,  the  sur- 
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viving  partner,  was  not  a  competent  witness  to  establish  his 
account^  and  especially  the  principal  item  of  $117.50  to 
which  objection  was  made.  The  County  Court  ruled  that 
appellee  was  not  a  competent  witness  and  excluded  his  tes- 
timony. In  the  case  of  Estate  of  Philip  Kraher  v.  Launtz, 
90  App.  496,  it  was  held  by  this  court  that  in  a  hearing 
under  citation  to  disclose  assets  belonging  to  the  estate  of  a 
deceased  person,  the  party  charged  may  be  heard  to  testify 
in  his  own  behalf,  and  that  such  testimony  may  be  con- 
sidered and  credited  by  the  court.  But  it  is  not  necessary 
to  hold  that  the  rule  and  construction  of  the  statute  an- 
nounced  in  the  Kraher  case,  is  applicable  under  the  facts^ 
circumstances  and  contention  in  the  case  imder  considera- 
tion. Excluding  the  testimony  of  appellee,  there  is  suffi- 
cient evidence  in  the  record  to  sustain  the  finding  and  judg- 
ment of  the  Circuit  Court.  Regarding  the  real  estate 
transaction,  there  seems  to  be  no  dispute  as  to  the  profits 
realized  upon  the  purchase  and  sale  of  the  land,  or  that 
appellee  was  efficiently  instrumental  in  the  purchase.  That 
was  a  partnership  transaction  between  appellee  and  Beed, 
and  that  the  profits  were  to  be  divided,  the  evidence  of 
Adams  and  Hindman  tends  to  prove.  Adams  testifies  that 
Joiner  helped  to  make  the  trade  and  that  Mr.  Reed  told 
witness  that  he  (Reed)  and  Joiner  were  buying  it  together. 
Hindman  testifies  that  "Mr.  Joiner  did  the  trading  and  Mr. 
Reed  did  the  paying;  Mr.  Reed  would  say:  ^We  bought 
it,  and  we  didnH  buy  it  for  anything  but  speculative  pur- 
poses;' that  they  got  it  for  nearly  nothing;  ^and  that  we 
can  make  some  money  on  it.' "  From  this  testimony,  con- 
sidered in  connection  with  other  testimony,  the  competency 
of  which  is  not  questioned,  we  are  not  prepared  to  say  that 
substantial  justice  has  not  been  done.  The  judgment  of 
the  Circuit  Court  will  therefore  be  affirmed. 
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Illinois  Central  Railroad  Company  y.  Boad  District 
No.  ly  Alexander  Connty. 

1.  Highway  oommissionicbs — when  contract  of,  not  ultra  viress 
A  contract  made  by  highway  commissioners  with  a  railroad  com- 
pany for  an  easement  right  of  way  through  an  embankment  thereof, 
is  not  ultra  vires,  but  where  acted  upon  by  such  highway  comznis- 
floners  and  fully  performed  by  such  railroad  company,  is  valid  and 
enforceable. 

Action  of  assumpsit.  Appeal  from  the  Circuit  .Court  of  Alexander 
C!ounty;  the  Hon.  William  N.  Butleb,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1904.  Reversed  and  remanded  with 
Hlirectlons.    Opinion  filed  March  17,  1905. 

YoFNGBLooD  &  Babb^  for  appellant;  J.  M.  Dickinson, 
of  counsel. 

At.exandeb  Wilson,  State's  Attorney,  and  Lansden  & 
Leek,  for  appellee. 

Mb.  Justice  Myebs  delivered  the  opinion  of  the  court. 

Appellant  brought  suit  in  the  Circuit  Court  of  Alexander 
•county  against  appellee  to  recover  $1,000,  alleged  to  be  due 
from  appellee  to  appellant  under  and  by  virtue  of  a  written 
<!ontract  which  is  fully  set  out  in  the  declaration.  The 
pleadings  terminated  in  issue  joined  on  defendant's  de- 
murrer to  the  amended  declaration.  The  court  sustained 
the  demurrer  and  entered  judgment  against  the  plaintiff  for 
-costs,  from  which  plaintiff  appealed. 

It  appears  that  in  December,  1891,  there  was  pending  in 
the  Circuit  Court  of  Alexander  county  a  suit  or  proceeding 
instituted  by  the  Highway  Commissioners  of  Road  District 
No.  1,  in  said  county,  to  condemn  an  easement  across  the 
right  of  way  of  the  Illinois  Central  Railroad  Company's 
land  through  an  embankment,  under  its  tracks,  at  a  point 
near  Cairo  in  said  county,  and  that  a  compromise  of  the 
said  condemnation  suit  was  effected,  the  terms  of  which 
are  evidenced  by  a  written  agreement,  entered  into  by  and 
between  the  railroad  company  and  the  said  road  district. 
It  further  appears  from  the  said  contract  and  proper  aver- 
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ments  found  in  the  declaration,  that  the  aggregate  amount 
agreed  upon  between  the  parties  to  be  paid  by  appellee  for 
the  right  of  way  easement,  and  the  construction  thereof  by 
appellant,  was  $3,000;  $1,000  of  which  was  paid  at  the 
time,  and  two  instruments  in  writing  in  the  form  of  promis- 
sory notes  executed  by  appellee  for  $1,000  each,  payable  to 
appellant  in  one  and  two  years  from  the  date  thereof,  which 
instruments  were  then  delivered  to  appellant;  and  that  this 
suit  is  brought  upon  the  note  falling  due  December  28, 
1893.  By  the  terms  of  said  contract,  and  as  a  part  of  the 
said  compromise,  appellee  was  given  an  easement  for  a 
public  highway  eighteen  feet  wide  under  the  tracks  of  ap- 
pellant's railroad.  Appellant  was  to  proceed  without  un- 
reasonable delay  to  excavate,  build  and  construct  the  said 
subway  eighteen  feet  wide  and  twelve  feet  high,  with  a 
paved  roadway  under  the  railroad  at  the  point  where  the 
highway  was  to  cross.  Other  provisions  of  the  contract 
relating  to  the  repair  of  the  highway  and  containing  walls, 
and  to  future  extension  of  the  embankment,  have  no  bearing 
upon  the  present  controversy.  It  is  averred  in  the  declara- 
tion, and  under  the  demurrer  must  be  taken  as  true,  that 
appellant,  immediately  after  the  execution  of  said  written 
contract,  and  at  the  expense  of  over  $5,000,  opened  and 
constructed  the  subway  through  the  embankment,  under  its 
railroad,  with  solid  granitoid  pavement  and  walls,  in  dimen- 
sions, material,  and  in  all  other  respects,  as  required  by 
the  contract  It  is  further  averred,  that  the  subway  when 
completed  was  accepted  by  appellee  and  dedicated  to  the 
use  of  the  public  as  a  highway,  and  that  it  has  been  used 
by  the  public  ever  since. 

In  support  of  the  demurrer  and  the  judgment  of  the 
Circuit  Court,  appellee  contends  that  the  highway  commis- 
sioners had  no  power  under  the  statute  to  contract  with 
appellant  for  an  easement  right  of  way  through  the  em- 
bankment under  the  railroad  tracks,  and  that  the  contract 
upon  which  this  suit  was  brought  is  ultra  vires  and  void. 
The  authority,  power  and  duties  of  highway  commissioners 
in  laying  out  a  new  road,  and  in  providing  for  the  assess- 
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ment  and  payment  of  damages  to  land  owners  affected 
thereby,  are  found  in  chapter  121,  R.  S.,  entitled,  "Eoads 
and  Bridges."  By  section  86,  "They  shall,  before  they 
order  any  road  to  be  established,  altered,  widened  or  va- 
cated, ascertain  *  *  *  the  aggregate  amount  of  dam- 
ages which  the  owner  or  owners  of  land  over  which  the  road 
is  to  pass,  shall  be  entitled  to  by  reason  of  the  location, 
alteration  or  vacation  of  such  road." 

Under  section  87,  "The  damages  by  the  owner  or  owners 
of  the  land  by  reason  of  the  establishment,  alteration,  wid^ 
ening  or  vacation  of  any  road  may  be  agreed  upon  by  the 
owners  of  such  lands  if  competent  to  contract,  and  the  com- 
missioners, *  *  *  in  which  case  the  agreement  *  * 
shall  be  in  writing."  Here  is  authority  by  which  the  com- 
missioners are  empowered  to  contract  in  writing  with  the 
owners  for  the  damages  to  be  paid.  Section  64,  "When 
damages  have  been  agreed  upon,  allowed  or  awarded  for 
laying  out,  widening,  altering  or  vacating  roads,  or  for 
ditching  to  drain  said  roads,  the  amount  of  such  damages 
shall  be  included  in  the  first  succeeding  tax  levy  provided 
for  in  section  62  of  this  Act ;  and  when  collected  shall  con- 
stitute and  be  held  by  the  treasurer  of  the  commissioners 
as  a  special  fund  to  be  paid  out  to  the  parties  entitled  to 
receive  the  same." 

Section  62  provides  that  the  commissioners  at  their  meet- 
ing to  be  held  in  September  shall  determine  the  rate  per 
cent  to  be  levied  on  the  property  of  the  district  for  roads 
and  bridges. 

From  the  foregoing  provisions  of  the  statute  we  are 
clearly  of  opinion  that  the  commissioners  of  District  No.  1 
were  fully  authorized  and  empowered  to  agree  with  appel- 
lant upon  the  amount  of  damages  to  be  paid,  and  by  neces- 
sary implication  and  within  the  general  powers  conferred  by 
section  18,  they  could  enter  into  a  written  agreement  for 
the  construction  of  a  subway  such  as  provided  by  the  con- 
tract now  under  consideration.  The  road  could  not  be  laid 
out  and  opened  across  appellant's  right  of  way  without  dam- 
ages first  being  ascertained  by  condemnation  or  agreement. 
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«is  provided  by  statute.  And  until  so  ascertained  and  paid, 
or  an  agreement  to  pay,  the  commissioners  had  no  right  to 
the  crossing.  Appellant  having  fully  performed  its  part  of 
the  agreement,  and  appellee  in  behalf  of  the  public  having 
•accepted  and  appropriated  the  subway  crossing  for  use  as 
a  highway,  may  be  held  liable  in  law,  under  this  contract, 
for  the  payment  agreed  upon.  In  strict  conformity  with 
section  64  of  the  statute,  and  to  meet  the  obligation  in- 
curred by  the  agreement,  a  levy  should  have  been  made  at 
±he  following  September  meeting  of  the  commissioners. 
Whether  or  not  such  levy  was  made  does  not  appear  from 
the  record,  but  in  determining  the  rights  of  the  parties  to 
this  action  it  is  of  no  consequence.  Nor  will  it  avail  in  de- 
fense that  the  commissioners,  in  the  exercise  of  unques- 
tioned powers  conferred  by  statute,  have  proceeded  in  an 
irregular  and  unauthorized  manner.  As  we  have  already 
remarked,  the  opening  of  the  highway  across  the  railroad, 
the  agreement  with  appellant  for  an  easement,  and  the  con- 
atruction  of  the  subway  through  the  embankment,  were  all 
clearly  within  the  legitimate  exercise  of  duty  and  power 
given  by  the  statute.  The  acceptance  of  credit,  instead  of 
payment  of  cash,  the  giving  of  promissory  notes  payable  in 
one  and  two  years  without  interest,  instead  of  issuing  orders 
on  the  treasurer,  and  the  failure  to  levy  a  tax  at  the  follow- 
ing September  meeting  to  raise  the  necessary  fund  out  of 
which  to  pay  the  indebtedness  incurred,  though  not  in  ac- 
cordance with  the  provisions  of  the  statute,  are,  in  this  case, 
to  be  regarded  as  an  irregular  exercise  of  powers  not  affect- 
ing the  l^ality  and  validity  of  the  contract  which  the  com- 
missioners were  empowered  to  make.  In  Westbrook  v.  Mid- 
dlecoff,  99  App.  327,  it  was  sought  by  bill  in  chancery  to 
enjoin  the  payment  out  of  city  funds  the  balance  due  upon 
A  contract  made  by  the  city  of  Paxton  for  the  building  of  a 
city  hall.  The  contract  had  been  made  and  the  building 
erected,  accepted,  and  occupied,  without  first  providing  for 
the  funds  by  annual  appropriation  ordinance,  or  a  submis- 
sion of  the  proposition  to  the  legal  voters  as  required  by 
sections  2^  3^  and  4,  chapter  24,  Rev.  St,  Cities  and  Vil- 
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lages.  Section  208,  Criminal  Code,  was  urged  in  the  con- 
tention that  the  contract  was  utterly  void,  and  that  the  pay- 
ment out  of  the  public  funds  was  restricted  under  a  penalty. 

The  court  says:  "The  City  Council  was  invested  with 
die  power  to  contract  through  a  committee,  just  as  was 
done.  That  is  not  disputed,  but  it  is  contended  that  no  ap- 
propriation for  the  erection  of  the  building  by  the  annual 
appropriation  ordinance  of  1899  having  been  made,  and  no 
appropriation  having  been  sanctioned  by  a  majority  of  the 
legal  voters  of  the  city,  either  by  petition  or  by  vote  at  an 
election,  the  council  was  prohibited  by  the  statute  from  en- 
tering into  any  contract  creating  any  liability,  or  paying 
out  any  of  the  funds  of  the  city  for  or  on  account  of  the 
construction  of  the  building,  and  that  the  resolution  direct- 
ing the  clerk  to  issue  a  warrant  in  favor  of  Middlecoff  for 
the  sum  already  paid  out  by  him  is  void. 

While  courts  should  maintain  with  vigor  the  limitations 
which  the  statute  has  placed  upon  corporate  action,  when- 
ever it  is  a  question  of  restraining  a  city  council  in  advance 
from  passing  beyond  the  bounds  of  statutory  requirement, 
they  should,  on  the  other  hand,  enforce  against  the  city, 
contracts  of  which  it  has  received  the  benefit,  if  the  subject- 
matter  of  the  contract  falls  within  the  charter  powers  of 
the  city. 

Where  the  statute  authorizes  a  municipal  corporation  to 
exercise  a  certain  power,  but  specifically  regulates  the  mode 
in  which  it  may  be  exercised,  an  attempt  on  the  part  of 
the  municipal  officers  to  override  the  regulations  and  exer- 
cise it  in  another  manner  will  be  restrained ;  but  when  the 
officers  have  so  acted,  and  the  municipality  has  received  the 
benefits  of  a  contract  thus  irregularly  entered  into,  it  is 
estopped  from  setting  up  the  irregular  exercise  of  the  power 
when  called  upon  to  pay  for  what  it  has  received." 

*^The  doing  of  the  thing  in  a  proper  way  is  a  legitimate 
charge  upon  the  revenues  of  the  municipality ;  and  so  when 
it  is  accepted  and  enjoyed  by  the  municipality,  the  munici- 
pality gets  what  it  had  authority  to  get  in  a  different  way, 
and  it  should  therefore  pay  for  it  what  it  would  have  paid, 
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had  it  got  it  in  the  right  way."  Badger  et  al.  v.  Inlet 
Drainage  Company,  141  111.  540. 

In  this  case,  as  it  appears  of  record,  there  is  no  sugges- 
tion of  fraud  or  unfair  advantage  secured  by  the  contract. 
Appellant  has  fully  performed  its  part  of  the  agreement 
and  appellee  has  received  full  value  and  enjoys  all  the  priv- 
ileges and  benefits  for  which  it  contracted,  and  in  the  lan- 
guage above  quoted,  should  be  made  to  pay  for  it  The 
declaration  counts  upon  the  contract  and  from  that  the  sum 
specified  in  the  note  is  due  and  payable.  The  demurrer 
should  have  been  overruled. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  overrule  the  demurrer 
and  for  further  proceedings  in  conformity  with  this  opinion. 
Reversed  and  remanded  with  directions. 


Martha  A.  Dare^  administratrix,  y.  Wabasli,  Chester  ft 
Western  Railroad  Company. 

1.  Death  caused  by  alleged  wrongful  act — time  toithin  tohich 
action  for,  must  be  commenced.  Such  an  action  must  be  commenced 
within  one  year  from  the  time  when  the  cause  of  action  arose — ^that 
Is  to  say,  the  law  In  force  at  the  time  of  the  bringing  of  the  suit, 
not  that  at  the  time  when  the  cause  of  action  arose.  Is  the  rule  of 
limitation. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Error  to  the  Circuit  Court  of  Jefferson  County;  the  Hon.  Enoch 
E.  Newun,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1904.    Affirmed.     Opinion  filed  March  17,  1905. 

Wii-LiAM  H.  Gbeen,  for  plaintiff  in  error. 

R.  L.  Fabthino  and  H.  Clay  Horner,  for  defendant  in 
error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 
Suit  was  brought  by  plaintiff  in  error  against  the  de- 
fendant in  error  under  chapter  70,  R.  S.,  to  recover  dam- 
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ages  for  the  death  of  Kaymond  Dare,  plaintiff's  intestate, 
Avho,  it  is  alleged,  came  to  his  death  by  drowning  through 
the  negligence  of  defendant.  To  each  of  the  three  counts 
in  the  declaration  defendant  pleaded  the  general  issue,  and 
filed  a  special  plea  that  the  cause  of  action  did  not  accrue 
to  the  plaintiff  within  one  year  next  before  the  commence- 
ment of  the  suit.  A  demurrer  to  the  special  plea  was  over- 
ruled. The  plaintiff  electing  to  stand  by  her  demurrer  and 
declining  further  to  reply,  judgment  against  the  plaintiff 
dismissing  the  suit  was  entered,  to  reverse  which  the  record 
is  brought  to  this  court  on  writ  of  error. 

On  the  13th  day  of  October,  1902,  Eaymond  Dare,  plain- 
tiff's minor  child  and  intestate,  was  drowned  in  a  cistern 
on  the  defendant's  right  of  way.  This  suit  was  com- 
menced December  12,  1903.  By  amendment  of  section  2, 
chapter  70,  E.  S.,  in  force  July  1,  1903,  it  is  provided, 
that  actions  to  recover  compensation  for  causing  death  by 
wrongful  act,  neglect,  or  default,  shall  be  commenced  within 
one  year  after  the  death  of  the  person  for  which  such  com- 
pensation is  sought.  Prior  to  the  amendment  of  1903,  and 
at  the  time  Eaymond  Dare  lost  his  life,  an  action  was  given 
by  the  statute  if  suit  was  commenced  within  two  years  after 
the  death.  The  only  question  presented  by  this  record  is 
whether  or  not  the  plaintiff  began  suit  within  the  time  re- 
quired by  the  statute.  The.  cause  of  action  set  out  in  the 
declaration  did  not  exist  at  common  law.  The  right  to 
bring  or  maintain  a  suit  for  damages  or  compensation  for 
wrongful  act  or  negligence  causing  death  is  purely  statutory, 
and  only,  when  within  the  express  provisions  and  conditions 
imposed  by  the  statute,  may  such  action  now  be  maintained. 
It  was  quite  within  the  legislative  power  of  the  general 
assembly,  in  the  first  instance,  to  give  a  right  of  action 
within  the  time  and  upon  the  conditions  prescribed;  and 
it  was  equally  within  its  power,  in  1903,  to  take  away  the 
right  altogether,  or  impose  new  and  different  conditions 
upon  which  it  might  be  asserted.  The  right  of  action  is 
given  by  section  1  of  the  statute,  but  the  condition  imposed 
by  section  2  is  that  it  shall  be  commenced  within  one  year 
17 
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after  the  death.  Until  the  suit  is  commenced  the  condition 
upon  which  the  right  is  given  has  not  been  complied  with. 
When  the  statute  was  first  enacted  the  right  of  action  was 
given  only  to  those  who  commenced  the  suit  wifhin  two 
years.  It  is  not  strictly  correct  to  say  that  the  right  then 
accrued  for  that  conveys  the  idea  of  prior  eixstence,  which 
it  did  not  have.  And  herein  the  time  limit  provided  by 
section  2,  is  to  be  distinguished  from  the  time  limit  within 
which  actions  accrued  may  be  brought  under  chapter  83, 
E.  S.,  the  Limitations  Act.  The  case  of  Spaulding  v. 
White,  173  111.  127,  is  in  point.  By  section  7,  Statutes 
of  Wills,  passed  in  1872,  the  right  to  contest  the  validity 
of  a  will  by  a  bill  in  chancery  was  given,  provided  the  bill 
for  that  purpose  was  exhibited  within  three  years  after  pro- 
bate. By  an  amendment  of  the  statute  in  1895,  the  time 
within  which  a  bill  to  contest  might  be  filed  was  reduced  to 
two  years.  After  the  amendment  was  enacted,  a  bill  to 
contest  a  will  was  filed  more  than  two  years  and  less  than 
three  years  after  the  probate  thereof,  and  in  the  Spaulding 
case  as  in  this,  the  right  given  by  statute  was  challenged  for 
the  reason,  that  it  was  not  availed  of  within  the  time  limit 
provided;  and  it  was  held  that  "there  is  a  material  dis- 
tinction between  a  statute  conferring  jurisdiction  and  fixing 
a  time  within  which  it  may  be  exercised  and  a  statute  of 
limitations.  *  *  *  The  act  as  it  stood  prior  to  the 
amendment  gave  no  vested  right  *  *  *  to  have  the 
full  term  so  fixed  within  which  a  court  should  entertain 
jurisdiction.  The  power  to  entertain  a  bill  for  that  pur- 
pose is  derived  exclusively  from  the  statute,  and  the  juris- 
diction can  be  exercised  only  in  the  manner  and  under  the 
limitations  prescribed  in  the  statute.  The  time  within 
which  such  bill  may  be  filed  *  *  *  is  not  a  limitation 
law.  The  statute  in  force  at  the  time  of  the  filing  of  the 
bill  is  the  statute  which  confers  jurisdiction  on  the  court  to 
entertain  a  bill  to  contest  the  validity  of  the  will,  and  must 
govern."  So  it  may  be  said  in  this  case  the  amendment  of 
1903,  the  statute  in  force  at  the  time  of  bringing  the  suit, 
must  control. 
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Malott  y.   Schlosser. 

In  Staunton  Coal  Co.  v.  Fischer,  Admr.,  post,  p.  284, 
the  same  question  was  considered  and  our  conclusions  in 
that  case  as  in  this  were  adverse  to  the  plaintiff.  The  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Y.  T.  Halotty  reeeiyer,  y.  John  Sehlossen 

1.  Judgment — formal  error  in,  vHll  not  reverse.  Where  the 
Judgment  in  a  cause  was  against  the  appellant  as  an  individual  and 
not  as  an  official,  the  error  will  be  corrected  by  the  Appellate  Court 
and  no  reversal  will  follow. 

2.  Ordinaby  cabb — what  not  incompatible  toith  exercise  of. 
Slight  negligence  is  not  incompatible  with  the  exercise  of  ordinary 
care. 

Action  for  Injury  to  personal  property.  Error  to  the  Circuit  Court 
of  Madison  County;  the  Hon.  Chables  T.  Moobe,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1904.  Affirmed  with  judg- 
ment In  this  court.    Opinion  filed  March  17,  1905. 

J.  P.  Stbeubeb  and  Travous,  Wabi^ock  &  Bubboughs, 
lor  plaintiff  in  error. 

Tebby  &  Williamson,  for  defendant  in  error. 

'Mb.  Justice  Myebs  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  John  Schlosser, 
in  the  Circuit  Court  of  Madison  county  against  Volney  T. 
Malott,  receiver  of  the  Terre  Haute  and  Indianapolis  Rail- 
road Company,  to  recover  damages  for  injuries  to  a  team, 
wagon  and  harness,  the  property  of  the  plaintiff.  The  de- 
fendant, as  receiver,  was  in  charge  of  and  operating  a  rail- 
road and  switch-yard  through  and  within  the  corporate 
limits  of  the  city  of  Collinsville.  Reed  avenue,  one  of  the 
principal  streets  of  the  city,  crosses  the  railroad  and  switch- 
tracks  at  right  angles  near  the  depot  or  station.  The  rail- 
road tracks  are  in  line  east  and  west,  and  Eeed  avenue 
leads  north  and  south.     The  main  track  lies  south  of  the 
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station.  Iforth  of  the  station  are  two  switch  tracks,  one 
known  as  the  house-track  and  the  other  as  track  No.  3, 
running  parallel,  east  and  west,  track  No.  3  being  furthest 
north.  The  space  between  these  tracks  is  used  by  teamsters 
as  a  roadway  in  hauling  coal  from  the  mine  which  is  lo- 
cated about  500  yards  west  of  the  Reed  avenue  crossing. 
On  the  day  of  the  accident  the  defendant's  employees  moved 
a  train  of  several  cars  on  track  Xo.  3  and  stopped  with  the 
rear  car  standing  on  and  across  Reed  avenue,  leaving  space 
between  the  end  of  the  car  arid  the  west  side  of  the  street 
of  about  15  feet.  The  engine  was  then  detached  and  for 
a  short  time  was  engaged  in  switching  work  on  the  house- 
track.  Richard  Cravin,  driving  the  team  of  mules  in 
question,  came  east  from  the  mine  on  the  road  between 
the  tracks  mentioned.  When  he  reached  Reed  avenue  he 
turned  the  team  north  to  cross  track  No.  3,  and  while  upon 
the  track,  with  the  wagon,  the  train,  which  had  been  left 
standing,  was  suddenly  moved  west,  striking  the  team  and 
wagon,  causing  the  injuries  complained  of. 

The  declaration  contained  five  counts.  The  first  count 
charges  the  defendant  with  general  negligence  in* the  man- 
agement of  the  train;  the  second  count  charges  negligence 
in  not  having  a  watchman  upon  the  rear  end  of  the  train; 
the  third  count  for  not  having  a  watchman  stationed  at  the 
crossing;  the  fourth  count  is  substantially  the  same  as  the 
second;  and  the  fifth  count  is  for  negligence  in  failing -to 
give  warning  by  blowing  the  whistle  or  ringing  the  bell. 
Defendant  pleaded  the  general  issue.  The  case  was  tried 
by  jury.  Verdict  for  plaintiff  for  $150.  Motion  for  new 
trial  overruled  and  judgment  on  the  verdict,  from  which 
the  defendant  prosecutes  a  writ  of  error  to  bring  the  record 
before  this  court  for  review. 

The  first  point  in  argument  made  by  plaintiff  in  error  is 
that  the  judgment  rendered  is  in  form  against  the  defendant 
Volney  T.  Malott,  whereas  it  should  have  been  rendered 
against  him  as  receiver,  and  made  payable  out  of  funds  in 
his  hands  as  such,  and  in  due  course  of  administration. 
That  is  an  error  that  may  be  obviated  by  a  proper  judg? 
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iiient  in  this  courts  as  was  done  in  Robinson  et  al.,  receivers, 
etc.,  V.  E.  &  M.  Kirkwood,  91  App.  54. 

It  is  next  urged  th^t  the  plaintiff's  driver  was  not  in  the 
exercise  of  due  care  for  his  own  safety,  and  that  the  ver- 
dict is  manifestly  against  a  clear .  preponderance  of  the 
evidence  upon  that  question.  Under  the  facts  and  circum- 
stances appearing  from  the  record,  we  are  unable  to  say  that 
the  verdict  is  the  result  of  passion,  prejudice  or  mistake  of 
the  jury,  and  unless  we  can  reach  that  conclusion  the  ver- 
dict must  control.  While  it  is  true  that  the  doctrine  of  com- 
parative negligence  no  longer  obtains  in  this  State,  it  does 
not  necessarily  follow  that  the  plaintiff  may  not  recover  in 
an  action  of  damages  for  negligence,  even  though  himself 
guilty  of  slight  negligence.  If  his  conduct  imder  the  cir- 
cumstances was  that -of  a  reasonably  prudent  and  careful 
person,  he  may  be  held  to  have  been  in  the  exercise  of  or- 
dinary care.  C.  &  E.  I.  R.  R.  Co.  v.  Randolph,  199  111. 
126;  Harvey  v.  C.  &  A.  Ry.  Co.,  116  App.  507., 

Complaint  is  made  of  the  first  and  third  instructions 
given  at  the  instance  of  the  plaintiff.  It  is  argued  that 
they  were  erroneous  as  expressly  limiting  the  requirement 
of  due  care  by  the  plaintiff  to  the  time  of  his  attempt  to 
cross  the  track.  We  do  not  regard  the  instruction  as  sub- 
ject to  the  criticism  made,  nor  the  authorities -cited  by  plain- 
tiff in  error  as  controlling.  The  plaintiff  was  in  no  danger 
until  he  attempted  to  cross  the  track.  What  he  did  or  failed 
to  do  before  he  reached  the  crossing  can  in  no  wise  be  con- 
strued as  contributory  negligence.  In  the  case  of  North 
Chicago  St.  R.  R.  Co.  v.  Cossar,  203  111.  612,  cited  by 
plaintiff  in  error,  the  objectionable  instruction  limited  the 
ordinary  care  required  of  the  plaintiff  to  "the  situation  in 
which  the  plaintiff  was  placed,"  whereas  the  real  question 
in  issue  was  whether  or  not  he  was  negligent  in  putting 
himself  in  the  dangerous  situation.  In  Wabash  R.  R.  Co. 
V.  Jensen,  99  App.  312,  the  .  limit  of  due  care  by 
the  instruction  was  "at  the  time  of  the  injury,"  and 
not,  as  in  this  case,  at  the  time  he  "was  attempt- 
ing    to     cross     the     track,"    which     was     prior     to     the 
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injury.  So  in  Chicago  City  Ey.  Co.  v.  Mauger,  105  App. 
579,  and  the  other  cases  in  the  same  line,  it  will 
be  found  that  the  ruling  of  the  court  on  the  instructions 
has  no  application  under  the  facts  of  this  case.  Evidence 
of  failure  to  blow  the  whistle  or  ring  the  bell  was  proper 
in  support  of  the  first  count  which  alleges  negligence  gen- 
erally in  the  management  of  the  train  which  caused  the 
injury.  I.  C.  E.  E.  Co.  v.  Aland,  192  111.  37.  The  evi- 
dence  being  proper,  and  it  being  the  duty  of  the  defendant's 
servants  under  the  statute  to  ring  the  bell  or  blow  the 
whistle,  it  was  not  error  so  to  instruct  the  jury,  notwith- 
standing the  ruling  of  the  court  to  find  the  defendant  not 
guilty  as  to  the  fifth  count  of  the  declaration,  which 
specifically  charged  negligence  in  failing  to  ring  a  bell  or 
blow  a  whistle.  The  court  properly  refused  defendant'* 
first  refused  instruction,  for  the  reason,  that  it  does  not 
submit  to  the  jury  the  question  whether  or  not  the  intoxi- 
cation of  plaintiff's  driver  had  anything  to  do  with  the 
injury;  and  so  far  as  it  relates  to  the  exercise  of  ordinary 
care  by  the  driver,  the  point  is  fully  covered  by  other  in- 
structions given  at  the  instance  of  both  the  plaintiff  and 
defendant. 

Finding  no  substantial  error  in  the  record  the  judgment 
of  the  Circuit.  Court  will  be  affirmed  in  all  things  except 
as  to  the  form  of  judgment.  It  is  therefore  ordered  and" 
adjudged  by  this  court,  that  defendant  in  error,  John 
Schlosser,  have  and  recover  of  and  from  plaintiff  in  error,. 
Volney  T.  Malott,  receiver  of  the  Terre  Haute  &  Indian-^ 
apolis  Eailroad  Company,  the  sum  of  $150  with  interest 
at  5j^  per  annum  from  June  26,  1904,  and  all  his  costs  and 
charges  in  this  behalf  expended,  to  be  paid  by  the  said 
receiver  in  due  course  of  administration  of  his  said  trust 
as  such  receiver,  and  that  this  judgment  be  duly  entered 
upon  the  records  of  this  court. 

Affirmed  with  jxidgment  in  this  court. 
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CUeago  ft  Alton  Railroad  Company  t.  S.  A.  Wightman^ 
administrator. 

1.  JuBT — When,  should  pass  on  case.  Where  the  evidence  is 
conflicting  npon  the  material  issues,  it  is  proper  that  the  jury  should 
pass  on  the  cause. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.. 
Appeal  from  the  Circuit  Court  of  Madison  County;  the  Hon.  Chables 
T.  MooBE,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1904.    Affirmed.    Opinion  filed  March  17,  1905. 

Charles  E.  Wise,  for  appellant;  F.  S.  Winston,  of 
counsel. 

Travous,  Warnock  &  Burroughs,  for  appellee;  D.  E. 
Keefe,  of  counsel. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court- 
Appellee  brought  suit  against  appellant  in  the  Circuit 
Court  of  Madison  county,  to  recover  damages  for  the  al- 
leged wrongful  killing  of  his  intestate  William  H.  Wight^ 
man.  •  There  was  a  verdict  and  judgment  for  plaintiff,  from 
which  the  defendant  appealed. 

On  the  morning  of  January  19,  1903,  as  appellee's  in- 
testate was  driving  a  team  of  horses  hitched  to  a  wagon 
across  the  railway  track  of  appellant  at  a  highway  or  street 
crossing  just  outside  the  corporate  limits  of  the  village  of 
Upper  Alton,  he  was  struck  by  the  engine  of  a  south-bound 
passenger  train  running  at  a  high  rate  of  speed  and  in- 
stantly killed.  College  avenue,  the  principal  street  of 
Upper  Alton,  runs  east  and  west  at  the  crossing  mentioned 
and  the  railroad  runs  northwest  and  southeast.  Appellee 
was  driving  on  College  avenue  and  came  upon  the  crossing- 
from  the  west.  For  several  years  prior  to  the  injury  ap- 
pellant provided  and  maintained  at  this  crossing  an  auto- 
matic bell  signal  by  which  to  warn  persons  on  College 
avenue  of  the  approach  of  trains.  At  the  time  of  the  in- 
jury the  signal  apparatus  was  out  of  order  and  the  alarm 
bell  at  the  crossing  did  not  ring  as  usuaL    Two  days  before^ 
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appellant's  section  foreman  observed  that  the  crossing  bell 
did  not  ring  and  at  once  notified  the  roadmaster,  but  no 
repairs  were  made  until  after  the  injury. 

The  declaration  contains  five  counts.  The  negligence 
alleged  is  that  the  train  was  running  at  a  high  and  dan- 
gerous rate  of  speed;  that  the  whistle  was  not  sounded  or 
the  bell  rung  eighty  rods  from  the  crossing ;  that  a  flagman 
or  other  means  of  warning  was  not  maintained  at  the  cross- 
ing; that  the  automatic  alarm  bell  did  not  ring  and  that 
other  warning  was  not  given.  Defendant  pleaded  the  gen- 
eral issue. 

The  chief  contention  of  appellant  is  that  the  verdict  is 
not  warranted  by  the  evidence.  There  is  evidence  that  this 
was  a  dangerous  crossing;  .that  in  approaching  it  on  the 
street  or  on  the  railroad,  the  view  was  more  or  less  ob- 
structed; that  the  train  was  running  at  a  high  rate  of 
speed;  that  the  signal  required  by  the  statute  was  not 
heard  by  persons  in  a  position  to  hear;  that  the  automatic 
alarm  bell  at  the  crossing  was  out  of  repair  and  did  not 
ring,  and  that  appellant  was  duly  notified  of  this  condition 
two  days  before  the  injury;  that  the  automatic  bell  had 
been  maintained  and  in  use  at  this  crossing  for  six  or  seven 
years;  and  that  prior  thereto  for  a  like  period  appellant 
kept  a  flagman  or  watchman  at  this  crossing ;  that  appellee's 
intestate  was  a  teamster,  lived  near  this  crossing  for  a  long 
time,  drove  over  it  almost  daily  and  must  have  known  that 
fact.  As  appellee  approached  the  crossing,  when  near  to  it, 
he  was  seen  to  look  in  the  direction  of  the  train.  The  ma- 
terial questions  made  by  the  pleadings,  that  is  whether  the 
appellant  was  guilty  of  the  negligence  alleged  in  the  declara- 
tion, or  whether  appellee's  intestate  was  guilty  of  contribu- 
tory negligence,  were  questions  of  fact  for  the  jury.  In 
considering  the  question  of  negligence  respecting  the  con- 
duct of  both  the  appellant  and  appellee's  intestate,  the  facts 
and  circumstances  relating  to  the  automatic  alarm  bell  are 
highly  important.  It  may  well  be  presumed  that  both  the 
engineer  and  the  deceased,  as  they  approached  the  crossing, 
assumed   conditions  of  safety  with   respect  to  signal   and 
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warning  as  they  had  known  them  for  years.  With  the 
alarm  bell  in  operation  the  engineer  may  have  felt  there 
was  slight  need  for  a  lower  speed  or  greater  watchfulness 
on  his  part  or  that  the  statutory  signals  should  be  given. 
So  with  appellee'a  intestate,  the  alarm  bell  would  be  suffi- 
cient warning  and  the  need  to  look  and  listen  may  have 
seemed  to  him  less  imperative.  That  the  crossing  was  one 
requiring  a  watchman  or  a  bell  for  the  protection  of  the 
traveling  public  is  evidenced  by  the  fact  that  appellant  had 
for  years  so  provided.  There  was,  to  say  the  least,  a  con- 
trariety of  evidence  bearing  upon  the  material  issues  in  the 
case,  and  it  was  for  the  jury  and  not  the  courts  to  deter- 
mine the  ultimate  fact  necessary  to  be  found.  We  find  no 
substantial  error  in  the  rulings  of  the  trial  court  upon  the 
evidence  or  in  the  giving  or  refusing  of  instructions.  The 
judgment  of  the  Circuit  Court  will  be  affirmed. 


C  A.  Ambrosius,  et  aL,  t*  Tony  O'Farrell. 

1.  Ebbor — when  cannot  be  urged  on  appeal.  Alleged  errors  can- 
not be  urged  on  appeal  In  the  absence  of  error  having  been  assigned 
thereon. 

2.  Libel — what  does  not  constitute.  Where  citizens  of  a  com- 
munity address  by  petition  their  city  council  concerning  the  official 
conduct  of  an  officer,  and  In  good  faith,  without  malice  or  ill  will. 
Btate  their  grievances,  they  cannot  be  held  In  damages,  even  if  the 
charge  made  Is  that  of  a  crime  and  may  not  be  proven. 

3.  Libel — when  instuctions  in  action  for,  erroneous.  Instruc- 
tions In  an  action  for  libel  which  Ignore  the  defense  that  the  publi- 
cation In  question  was  privileged  and  which  assume  that  malice  and 
damage  are  Implied  from  the  nature  of  the  publication,  when  such 
was  not  the  case,  as  a  matter  of  law,  are  erroneous  and  ground  for 
Teversal. 

Action  for  libel.  Appeal  from  the  Circuit  Court  of  Madison 
County;  the  Hon.  Chables  T.  Moobe,  Judge,  presiding.  Heard  In 
this  court  at  the  August  term,  1904.  Reversed  and  remanded. 
Opinion  filed  March  17,  1905. 
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B.  H.  Canby,  R.  Guy  Knsedler  and  Ai^ezandsb  W. 
Hope,  for  appellants. 

Lane  &  Coopeb,  for  appellee. 

Mr.  Justice  Mybbs  delivered  the  opinion  of  the  court 
This  is  an  action  on  the  case  by  appellee  against  ap- 
pellants to  recover  damages  for  an  alleged  libel  and  is  based 
upon  the  following  petition  addressed  to  the  mayor  and 
city  council  of  the  city  of  Collinsville : 

"Collinsville,  III.,  August  21,  1901. 
"To  the  Honorable  Mayor  and  City  Council  : 

"We,  the  undersigned  voters  of  Collinsville,  do  hereby 
petition  the  City  Council  as  follows:  That  whereas,  our 
Police  Magistrate,  Tony  OTarrell,  has  been  guilty  of  the 
most  brazen  malfeasance,  allowing  thugs,  criminals  and 
desperadoes  of  all  character  to  escape  without  punishment; 
that  whereas,  our  otherwise  peaceful  community  is  becom- 
ing a  home  and  shelter  for  outlaws  of  the  most  desperate 
character,  making  life  and  property  unsafe  and  without 
protection;  and  whereas,  feeling  that  an  emergency  exists 
that  our  city  needs  immediate  relief  from  this  stgte  of  af- 
fairs; Be  it  resolved,  that  the  City  Council  do  hereby  in- 
struct the  City  Attorney,  E.  Guy  Kneedler,  to  issue  all 
complaints  in  behalf  of  the  city  and  arraign  all  criminal 
disturbers  of  the  peace,  in  fact  any  and  all  cases  in  which 
the  City  of  Collinsville  is  involved,  before  such  justice  of 
the  peace  that  he  may  deem  of  sufficient  good  standing  and 
ability  to  enforce  the  laws  and  dignity  of  the  City  of  Col- 
linsville." 

This  petition  was  signed  by  appellants  and  about  one 
hundred  and  thirty  others, .  citizens  of  the  city  of  Collins- 
ville, and  was  presented  to  the  mayor  and  city  council  be- 
fore whom  it  was  read  and  on  motion  accepted,  and  the  city 
attorney  instructed  to  act  in  accordance  with  the  prayer  of 
the  petition.  The  next  morning  following  the  action  of  the 
city  council,  the  city  attorney  took  from  appellee  all  papers 
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Telating  to  pending  city  business  and  thereafter  did  not  in- 
stitute or  prosecute  suits  in  behalf  of  the  city  before 
appellee  as  police  magistrate. 

The  declaration  is  in  three  counts  and  alleges  that  de- 
fendants (appellants)  "wickedly  and  maliciously  intending 
to  injure  and  destroy  the  good  name,  reputation  and  honor 
of  the  plaintiff  (appellee)  in  the  discharge  of  his  duties  as 
police  magistrate  and  to  cause  him  to  be  regarded  as  guilty 
of  malfeasance  in  the  discharge  of  his  duties  as  such  police 
magistrate,  and  to  cause  plaintiff  to  be  regarded  as  un- 
worthy of  filling  said  office,  and  to  prejudice  and  injure  the 
plaintiff  with  the  mayor  and  council  of  the  city  of  Collins- 
rille  and  with  others  having  business  with  him  as  police 
magistrate,  falsely  and  maliciously  wrote  and  published  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel  of 
iind  concerning  the  plaintiff,  and  of  and  concerning  his 
office  as  such  police  magistrate  in  the  form  of  a  letter  or 
petition  addressed  to  the  mayor  and  city  council  of  the  city 
of  CoUinsville,  containing  the  false,  scandalous,  defamatory 
and  libelous  matter  following,  that  is  to  say:  The  petition 
is  set  out  in  haec  verba  with  proper  innuendo  and  formal 
conclusion  alleging  damages.  Defendants  filed  a  plea  of 
not  guilty  and  several  special  pleas.  Demurrer  was  sus- 
tained to  the  special  pleas.  The  case  was  tried  on  the  gen- 
eral issue  by  a  jury  at  the  March  term,  1904,  of  the  Circuit 
Court  and  a  verdict  in  favor  of  plaintiff  for  $1,500  was 
returned.  Motion  by  defendants  for  new  trial  was  denied 
and  judgment  entered  on  the  verdict  for  $1,500.  De- 
fendants appealed. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in  sus- 
taining the  demurrers  to  the  several  special  pleas  filed  by 
the  defendants.  As  no  error  has  been  assigned  upon  these 
rulings  the  action  of  the  trial  court  in  that  respect  is  not 
now  subject  to  review. 

In  support  of  his  declaration  plaintiff  proved  the  sig- 
nature of  the  defendants  to  the  petition;  that  it  was  pre- 
sented to  and  received  by  the  mayor  and  city  coimcil ;  that 
it  was  read  before  that  body  and  by  it  accepted  and  the 


268  Appellate  Coubts  of  Illinois. 

Vol.  119.]  Ambroslus  v.   G'Farrell. 

prayer  of  the  petitioners  granted;  that  the  city  attorney 
pursuant  to  the  action  of  the  city  .council  withdrew  from  the 
plaintiff  all  city  business  pending  before  him  as  police  mag- 
istrate, and  thereafter  did  not  bring  any  suits  in  behalf  of 
the  city  before  him  as  police  magistrate.  The  petition  was 
offered  in  evidence  by  the  plaintiff  and  over  objections  of 
defendants  was  permitted  to  go  to  the  jury.  Plaintiff  him- 
self testified  as  to  damages.  This  is  substantially  all  the 
evidence  offered  by  the  plaintiff.  At  the  close  of  plaintiff's 
evidence  defendants  moved  the  court  to  instruct  the  jury 
to  find  defendants  not  guilty.  The  motion  was  denied  and 
the  instruction  refused,  and  this  is  assigned  and  urged  as 
error,  which  will  be  considered  later.  Defendants  were 
severally  called  in  their  own  behalf  and  permitted  to  testify 
that  when  they  signed  the  petition  they  had  no  malice  or 
ill-will  towards  the  plaintiff,  and  that  their  relations  with 
the  plaintiff  up  to  that  time  and  thereafter  were  friendly. 
This  is  the  substance  of  all  the  evidence  that  was  allowed 
to  go  to  the  jury  in  defense.  In  examination  of  one  or 
more  of  the  defendants,  the  following  questions  were  asked 
and  objection  thereto  sustained:  "Now,  I  will  ask  you  to 
state  whether  or  not  at  the  time  you  signed  this  petition  you 
honestly  believed  the  facts  recited  in  it  were  true?"  "Q. 
You  may  state  how  you  came  to  sign  it  (the  petition), 
when  it  was,  and  at  whose  instance  you  signed  it?" 
"Q.  What  was  your  motive  and  object  in  signing  this  pe- 
tition ?"  "Q.  You  may  state  what  grounds  you  had  for 
believing  that  the  facts  stated  in  the  petition  were  true  at 
the  time  you  signed  it  ?" 

As  grounds  of  belief  justifying  the  statement  contained 
in  the  petition  that  plaintiff  had  been  guilty  of  malfeasance 
in  office,  defendants  offered  to  prove  a  number  of  acts  of 
plaintiff  as  police  magistrate  and  other  facts  and  circum- 
stances pertaining  to  his  duties  as  such,  all  of  which  tended 
to  impeach  his  official  conduct.  This  evidence  the  court 
also  ruled  out.  At  the  close  of  all  the  evidence  defendants 
renewed  their  motion  to  take  the  case  from  the  jury,  which 
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was  denied.     The  second  and  fifth  instructions  given  at  the 
instance  of  the  plaintiff  are  as  follows : 

2.  "The  court  further  instructs  the  jury  that  the  law 
implies  damages  from  the  publication  of  libelous  words 
without  special  proof  of  damages,  and  it  also  implies  that 
the  persons  who  published  the  libel  intends  the  injury  which 
the  libel  is  calculated  to  produce." 

6.  "The  jury  are  instructed  that  every  publication  by 
writing  or  printing  which  falsely  charges  upon  or  imputes 
to  any  one  a  crime  which  renders  him  liable  to  punishment 
or  which  alleges  against  him  that  which  is  calculated  to 
make  him  infamous,  odious  or  ridiculous  in  public  estima- 
tion, is  prima  facie  a  libel,  and  malice  is  implied  from  the 
publication  thereof." 

Exceptions  were  preserved  and  error  duly  assigned  upon 
the  rulings  of  the  court  on  the  evidence  at  the  trial  and 
the  giving  of  the  instructions  as  above  stated.  Within  the 
law  of  libel  and  liabilitv  for  defamation  of  character  official 
or  private,  the  signing  and  presentation  of  the  petition 
which  is  here  alleged  as  the  sole  cause  of  action,  was  a 
qualified  privilege,  and  under  the  facts  in  this  case  it  was 
for  the  court  so  to  instruct  the  jury.  The  defendants  and 
other  petitioners  were  acting  within  their  legal  right  and 
privilege  in  this  way  to  address  the  city  council  concerning 
the  official  conduct  of  the  plaintiff,  to  state  grievances  as 
citizens  and  to  ask  redress.  In  so  doing,  if  they  act  in 
good  faith  without  malice  or  ill-will  toward  the  person  of 
the  official  complained  of,  and  in  the  belief  that  the  charges 
made  are  founded  on  fact,  they  may  not  be  held  to  liability 
in  damages  even  though  the  charge  is  that  of  a  crime  and 
may  not  be  proved.  They  may  not  be  required  to  justif 
or  maintain  the  truth  of  the  charges  as  required  in  the  pub- 
lication of  defamatory  writing  when  no  privilege  exists. 
On  the  other  hand  the  law  will  not  permit  this  salutary 
right  and  privilege  of  citizens  to  petition  the  ruler  for  a 
redress  of  grievances,  to  be  used  as  a  pretext  and  screen  by 
the  malicious  and  evil-disposed  in  order  to  traduce  and 
defame  the  chai'acter  and   reputation  of  another.      Under 
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ithe  issues  made  by  the  pleadings  in  this  case,  the  petition 
-and  its  publication  being  under  a  qualified  privilege,  the 
iburden  was  upon  the  plaintiff  to  prove  actual  malice  in  the 
•defendants,  that  is,  that  the  purpose  and  motive  of  the  de- 
fendants was  to  injure  the  plaintiff.  Presumably  the  de- 
fendants acted  in  good  faith,  without  malice,  for  the  public 
^ood.  Though  the  petition  imputes  crime  to  the  plaintiff 
and  though  the  plaintiff  is  innocent,  it  must  nevertheless 
he  presumed  in  the  start  that  the  petitioners  believed  him 
guilty  as  recited  in  the  petition.  In  a  suit  for  libel  where 
the  question  of  privilege  is  not  involved,  malice  is  implied 
if  crime  is  charged,  and  there  is  no  escape  from  liability, 
lonless  the  defendant  can  justify  and  prove  the  truth  of  the 
charge.  The  case  is  made  by  the  plaintiff  by  proving  pub- 
lication of  the  defamatory  words  and  from  this  malice  will 
be  implied  and  a  cause  of  action  established.  But  in  this 
*ca8e  no  such  implication  arises,  and  malice,  the  gist  of  the 
Action,  must  be  proved.  There  is  no  conflict  of  authority  in 
this  State  as  to  the  rule.  Besides,  it  is  founded  in  reason. 
If  the  citizen  with  just  cause  of  complaint  may  not  ques- 
tion the  conduct  of  oflicials,  and  the  administration  of 
public  affairs,  in  a  respectful  way  by  petition  to  the  proper 
^authority,  without  being  subject  to  an  action  of  damage  for 
libel  unless  he  is  prepared  with  witnesses  to  prove  the  truth 
of  statements  which  are  made  the  foundation  of  his  com- 
plaint, a  wholesome  restraint  upon  official  corruption,  ex- 
travagance, and  mal-administration,  would  be  removed  and 
the  public  would  suffer.  Often  it  is  matter  of  common 
knowledge  that  there  is  failure  to  execute  the  laws  and 
•enforce  the  ordinances,  especially  those  relating  to  the  sale 
of  intoxicating  liquor,  gambling  and  prostitution,  and  yet 
-without  the  aid  of  the  very  officials  whose  conduct  is  ques- 
tioned, the  truth  of  the  charge  of  mal-administration  could 
not  be  proved.  With  this  statement  of  the  issues  we  now 
consider  the  errors  assigned  and  argued.  The  petition  was 
properly  admitted  in  evidence,  for  though -published  under 
a  qualified  privilege  it  was  for  the  consideration  of  the  jury 
in  connection  with  other  circimistances  shown  in  evidence* 
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Tlie  court  did  not  err  in  refusing  to  instruct  the  jury  to 
find  defendants  not  guilty,  for  with  the  petition  in  evidence 
and  the  right  of  the  jury  to  consider  its  form,  language  and 
scope  in  determining  whether  the  defendants  were  actuated 
by  malice,  we  may  not  say  there  was  no  evidence  whatever 
tending  to  prove  the  plaintiff's  cause  of  action.  The  court 
erred  in  sustaining  objections  to  the  questions  above  tran- 
scribed. The  motive  and  intent  of  the  defendants  is  all- 
important  in  this  case,  and  as  already  stated  the  burden 
is  upon  the  plaintiff  to  prove  actual  malice.  Consistent 
with  the  ruling  of  the  trial  court,  which  properly  permitted 
the  defendants  to  testify  that  they  entertained  no  malice  or 
ill-will  towards  the  plaintiff,  they  should  have  been  allowed 
to  testify  to  their  belief  in  the  facts  recited  in  the  petition 
and  in  a  general  way,  the  grounds  of  their  belief;  and,  also, 
upon  whose  instigation  and  request  they  signed  the  petition ; 
all  were  matters  proper  for  consideration  by  the  jury  in  de- 
termining their  motive  and  intent.  The  rule  which  pre- 
cludes evidence  of  tho  truth  of  the  chatge  without  a  plef^ 
in  justification,  has  only  a  limited  application  here,  the  in- 
quiry being,  not  whether  the  plaintiff  was  guilty  of  malf^as-v 
ance  in  office^  but  whether  the  defendants  acted  in  good 
faith  and  without  malice  toward  the  plaintiff.  To  prove 
malice,  evidence  of  all  the  circumstances  connected  with  the 
signing  and  presentation  of  the  petition,  what  was  said  by 
the  signers  of  th^  petition  before  or  after  in  relation  to  the 
subject,  anything  tending  to  show  unfriendly  relationship 
between  the  parties  or  ill-feeling  by  the  defendants  toward 
the  plaintiff,  would  have  been  proper  evidence  in  support  of 
the  declaration.  Likewise,  it  must  be  held,  that  evidence 
tending  to  rebut  such  inference  was  proper  in  defense.  The 
evidence  offered  in  proof  of  particular  acts  of  the  plaintiff 
was  properly  excluded  as  it  tended  to  inculpate  the  plaintiff 
and  thus  divert  the  inquiry  to  an  issue  not  made  by  the 
pleadings.  Whether  or  not  the  plaintiff  was  guilty  was  not 
the  question.  It  was  sufficient  in  defense  that  the  de- 
fendants  had  been  informed  and  believed  that  the  plaintiff 
was  guilty  of  malfeasance  in  office.     It  matters  not  from 
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what  source  or  in  what  general  terms  the  information  was 
received. 

The  second  and  fifth  appellee's  given  instructions  are 
clearly  erroneous  and  fatally  prejudicial  to  the  judgment 
even  if  the  record  were  otherwise  free  from  error.  In  this 
case  they  were  not  applicable  as  propositions  of  law  and 
were  highly  misleading.  By  them  the  privileged  character 
of  the  communication  was  taken  from  the  consideration  of  the 
jury.  In  effect  it  was  tantamount  to  an  instruction  that 
prima  facie  the  petition  was  a  libel  and  that  malice  and  dam- 
ages should  be  implied.  The  plaintiff's  tenth  instruction  is 
erroneous,  in  leaving  to  the  jury  the  question  of  whether  or 
not  the  petition  was  privileged ;  but  of  this  appellants  may 
not  complain  for  by  their  given  instruction,  9a,  they  are 
conMnitted  to  the  same  error. 

In  view  of  what  has  already  been  said  we  do  not  deem  it 
necessary  to  discuss  the  criticisms  of  other  instructions. 
So  far  as  they  come  within  propositions  of  law  covered  by 
this  opinion  they  will  doubtless  be  corrected  in  another  trial. 

Tie  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Samuel  Daly  t.  Ed«  IL  SpUler,  administrator. 

1.  Assignment — haw  character  of,  as  security  established.  The 
evidence  that  an  assignment  was  intended  hy  the  parties  as  security 
for  a  debt,  may  be  established  by  their  conduct,  as  well  as  by  their 
oral  statements. 

2.  Pledge — effect  of  default  upon  right  to  redeem.  Where  an  as . 
signment  is  made  as  security  for  the  payment  of  a  debt,  the  default 
in  such  payment  does  not  operate  to  extinguish  all  right  in  the  res, 
but  the  right  of  redemption  continues  until  barred  by  proper  pro- 
cedure. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Massac 
County;  the  Hon.  WnxiAM  N.  Butleb,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term*  1904.  Affirmed.  Opinion  filed  March 
17,  1905. 
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J.  C.  Courtney  and  Angus  Leek^  for  appellant 
C.  L.  V.  MuLKEY,  for  appellee. 

Mb.  Justice  Myers  delivered  the  opinion  of  the  court. 
The  Mutual  Life  Insurance  Company  of  New  York  filed 
a  bill  of  interpleader  in  the  Circuit  Court  of  Massac  county 
and  made  appellant,  Samuel  Daly,  and  appellee,  Ed.  M. 
Spiller,  administrator  of  the  estate  of  Samuel  W.  Green, 
deceased,  parties  defendant.  The  purpose  and  prayer  of 
the  bill  was  to  require  the  defendants  to  litigate  their  claims 
to  $3,469.32,  the  proceeds  of  a  life  policy  issued  by  com* 
plainant  upon  the  life  of  the  said  Samuel  W.  Green,  now 
deceased.  Without  formal  decree  requiring  it,  the  de- 
fendants interpleaded  and  presented  their  respective  claims 
to  the  court  by  answer  and  cross-bill.  Upon  issues  joined 
and  evidence  heard,  the  court  entered  a  decree  fixing  the 
rights  of  the  parties  in  and  to  the  fund,  from  which  Samuel 
Daly,  one  of  the  defendants,  appealed. 

It  appears  from  the  evidence  in  the  record  that  on  No- 
vember 7,  1890,  appellee's  intestate,  Samuel  W.  Green, 
insured  his  life  for  $5,000  on  the  ten-year  payment  plan, 
the  annual  premium  required  being  $213.50.  He  was 
then  twenty-five  years  of  age.  In  September,  1895,  after 
he  had  paid  the  premium  for  four  years,  he  applied  to  ap- 
pellant, a  money  lender,  through  an  agent,  for  a  loan  of 
$800,  for  which  he  gave  his  promissory  note,  payable  one 
year  after  date.  At  the  same  time,  September  27,  1895, 
two  other  writings  were  executed  and  delivered  into  the 
hands  of  appellant,  together  with  the  note  and  insurance 
policr^.  One  of  these  instruments  purports  to  be  an.  abso- 
lute assignment  of  the  policy;  the  other  recites  that  the 
policy  has  been  assigned  to  appellant  for  $800,  for  which 
the  note  was  given,  and  provides  that  if  the  note  is  paid 
when  due  that  appellant  will  reassign  the  policy  to  Green. 
The  note  was  not  paid  when  due,  but  on  October  5,  1896, 
after  it  became  due,  Green  made  a  payment  of  $100;  and 
November  2,  1897,  he  paid  the  interest  to  that  date.  Both 
payments  were  received  and  at  the  time  indorsed  on  the  note 

18 
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by  appellant.  A  number  of  other  financial  transactions  re- 
lating to  the  borrowing  of  money  and  the  payment  of  pre- 
miums, were  carried  on  between  appellant  and  Green  and 
continued  until  a  short  time  before  Green's  death.  As  late 
as  July  1,  1900,  appellant  signed  and  delivered  to  Green 
this  statement  in  writing:  "This  day  I  a^ee  to  surrender 
to  Samuel  W.  Green  policy  N"o.  424,533  Life  Insurance  if 
paid  by  the  Company  and  Samuel  W.  Green  to  me  in  sixty 
days  from  date  the  sum  of  $1,700.00.  If  not  paid  as  above 
stated  this  agreement  to  be  null  and  void." 

Within  four  months  of  Green's  death  and  prior  thereto, 
appellant  filed  a  bill  in  chancery  to  foreclose  his  lien  upon 
this  policy  for  the  "payment  of  the  $800  note,  interest,  and 
premiums  paid  by  appellant  and  for  an  accounting.  It 
was  represented  in  the  bill  that  the  policy  had  been  pledged 
as  collateral  security  for  the  note.  Green  did  not  answer 
the  bill  and  was  defaulted.  After  his  death,  and  at  a  sub- 
sequent term  of  the  court,  the  bill  was  dismissed  and  a  de- 
mand made  upon  the  insurance  company  for  the  sum  due 
upon  the  policy.  . 

Under  the  evidence  in  this  case  the  finding  of  the  Circuit 
Court  that  the  policy  of  insurimce  was  assigned  to  appellant 
as  a  pledge  or  collateral  security  for  the  payment  of  the 
$800  note,  and  that  it  was  so  received  by  appellant,  was 
fully  justified.  This  is  the  construction  given  to  the  trans- 
action by  the  parties  themselves.  Their  purpose  and  inten- 
tion is  clearly  manifest  by  their  conduct  and  conversation 
before  and  at  the  time  the  writings  were  executed,  and. 
subsequently  until  the  death  of  Green.  Where  property  is 
pledged  the  pledgor  has  the  right  to  redeem  it  by  payment 
of  the  debt  and  though  it  is  not  paid  within  the  time  fixed, 
the  absolute  property  does  not  pass  to  the  pledgee,  for  the 
pledgoi*,  notwithstanding  his  default,  is  entitled  to  redeem. 
A  stipulation  in  the  contract  that  upon  default  of  the 
pledgor,  the  property  shall  vest  in  the  pledgee  without 
equity  of  redemption,  is  voidable;  and  notwithstanding 
such  a  provision  the  pledgor  may  pay  the  debt  and  redeem 
the  property.      On  the  other  hand,  after  the  debt  becomes 
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dne  the  pledgee  has  an  option,  either  to  make  his  debt  out 
of  the  property  pled^d,  or  pursue  his  remedy  against  the 
pledgor  the  same  as  though  there  had  been  no  contract  of 
pledge  between  them.  He  may  hold  the  pledged  property 
until  the  debt  is  paid.  Appellant  exercised  his  rightful  op- 
tion to  retain  the  property,  and  may  not  complain  that 
equity  requires  an  accounting  and  payment  to  appellee  of 
any  surplus  after  he  has  been  fully  reimbursed.  There  is 
nothing  in  the  facts  and  circumstances  appearing  in  evi- 
dence or  any  equitable  principle  applicable  to  the  contro- 
versy in  this  case,  that  would  justify  the  application  of  the 
doctrine  of  laches.  No  complaint  is  made  of  the  court's 
finding  and  statement  of  the  account  between  the  parties. 
The  decree  is  therefore  affirmed. 

Affirmed. 


jkndrew  Seyferth  v«  Groves  &  Sand  Bidge  Ballroad 
Company. ' 

1.  Contract — wJien  icill  not  he  taken  as  void  in  a  court  of  equity. 
Where  the  plaintiff  by  injunction  seeks  to  restrain  the  construction 
of  a  railroad  over  certain  property  owned  by  him,  he  will  not  be 
permitted  to  urge  that  the  contract  by  which  he  conferred  such 
right  is  void  merely  because  of  the  non-payment  to  him  of  a 
purely  nominal  consideration  which  was  tendered  and  refused. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Jackson 
County;  the  Hon.  Wabben  W.  Duncan,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1904.  Al&rmed.  Opinion  filed 
March  17,  1905. 

Hekbekt  &  Levy,  for  appellant. 

W.  W.  Babb  and  R.  J.  Stephens,  for  appellee;  J.  M. 
Dickinson,  of  counsel. 

Me.  Justice  Mtebs  delivered  the  opinion  of  the  court 
Andrew  Seyferth,  the  appellant,  filed  a  bill  in  the  Cir- 
cuit Court  of  Jackson  county,  to  enjoin  the  Groves  and 
Sand   Ridge  Railroad   Company,    appellees,   "from    going 
upon  or  doing  any  act  preparatory  to  or  in  construction  of 
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its  railroad"  upon  the  land  of  complainant  described  in  the 
bill.  The  defendant  answered  the  bill,  to  which  the  com- 
plainant filed  replication.  Upon  hearing  had  before  the 
court,  the  finding  was  for  the  defendant  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity  and  for  costs, 
from  which  complainant  appealed. 

On  the  20th  day  of  October,  1902,  appellant,  in  consid- 
eration of  one  dollar,  executed  and  delivered  to  the  agent  of 
the  appellee  a  written  contract  under  which,  among  other 
things,  he  "granted  unto  the  Groves  and  Sand  Eidge  Rail- 
road Company,  the  option  to  purchase  the  following  de- 
scribed lands,  belonging  to  the  undersigned"  (describing 
the  land  in  controversy,  being  a  strip  for  right  of  way), 
upon  condition  expressed  "that  if  said  railroad  company 
shall,  within  four  months  from  the  date  hereof,  pay  or  ten- 
der to  the  undersiemed  *  *  *  the  further  sum  of 
forty-five  dollars  per  acre,  then  the  undersigned-  *  *  * 
agrees  that  he  will  make,  execute  and  deliver  to  the  said 
railroad  company  a  good  and  sufficient  deed,  with  general 
warranty,  conveying  to  the  said  railroad  company  a  fee 
simple  title.  *  *  *  The  undersigned  hereby  grant  to 
the  said  railroad  company,  its  contractors,  sub-contractors, 
and  its  and  their  agents,  servants  and  assigns,  the  right,  upon 
the  execution  of  this  present  instrument,  to  take  immediate 
possession  of  the  said  strip  of  land,  and  to  construct  a  rail- 
road upon  the  same,  and  for  that  purpose  to  enter  in  and 
upon  the  said  strip  of  land,  with  all  necessary  men,  horses, 
carts  and  implements,  laborers  and  material  required  for 
the  construction  of  the  said  railroad,  hereby  releasing  to 
the  said  railroad  company  *  *  *  all  damages  on  ac- 
count thereof;  and  the  said  railroad  company  shall  have 
the  right  *  *  *  to  remove  the  railroad  track  and  super- 
structure therefrom  in  case  the  option  herein  provided  for 
shall  not  be  exercised.  Provided,  however,  that  if  the  rail- 
road company  shall  not  so  pay  or  tender  the  said  further 
sum  within  the  period  aforesaid,  all  rights  under  this  in- 
strument shall  cease  and  determine  from  and  after  the 
expiration  of  the  period  aforesaid."     This  instrument  was 
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signed  by  appellant  and  his  wife  Emma  Seyferth,  and  both 
acknowledged  the  same  November  5,  1902,  before  a  notary 
public,  whose  certificate  is  attached.  The  consideration  of 
one  dollar  recited  in  the  contract  was  not  in  fact  paid,  and 
for  this  reason  appellant  contends  that  the  contract  or  op- 
tion agreement  is  void  and  without  eflFect.  Nothing  was 
said  about  the  one  dollar  consideration  by  either  the  appel- 
lant or  the  agent  of  appellee  at  the  time  the  writing  was 
drawn  up  and  signed.  But  on  the  6th  day  of  November, 
when  the  agent  returned  with  a  notary  public  to  appellant's 
house  to  take  acknowledgment  of  appellant  and  his  wife, 
appellant  called  attention  to  the  fact  that  he  had  not  re- 
ceived the  one  dollar  consideration.  And  thereupon  the 
agent  took  from  his  pocket  one  dollar  and  tendered  it  to 
appellant.  He  did  not  take  it,  saying,  "If  I  want  anything 
I  will  take  it  all  at  once."  On  February  7,  1903,  appellant 
served  notice  on  appellee  that  he  withdrew  the  option  and 
revoked  the  contract  The  next  day  appellee,  by  its  agent, 
tendered  appellant  the  sum  required  by  the  contract  and 
demanded  a  deed,  which  was  refused.  On  the  12th  day  of 
May,  1903,  according  to  the  bill  which  was  filed  on  the  18th 
day  of  the  same  month,  appellee  went  upon  the  strip  of  land 
in  controversy  and  took  possession  preparatory  to  the  con- 
struction of  its  railroad  thereon. 

As  we  view  the  record  the  foregoing  is  a  full  and  fair 
statement  of  all  the  facts  in  evidence  that  have  any  bearing 
upon  the  questions  presented.  We  are  of  the  opinion  that 
the  conclusion  reached  by  the  chancellor  who  heard  the  case 
was  justified,  and  that  the  decree  was  right.  No  question 
is  made  of  the  validity  of  this  contract  in  all  of  its  essen- 
tial features,  unless  it  may  bo  held  void  for  want  of  a  con- 
sideration. This  is  a  proceeding  in  a  court  of  equity,  and 
under  the  circumstances  shown  the  complainant  in  the  bill 
is  not  in  a  position  to  avoid  an  obligation  for  want  of  pay- 
ment of  a  purely  nominal  consideration,  which  was  ten- 
dered and  declined  for  the  stated  and  only  reason  that  if  he 
wanted  anything  (meaning  the  one  dollar  nominal  con- 
sideration), "I  will  take  it  all  at  once,"  that  is,  when  the 
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defendant  shall  have  exercised  his  option  and  paid  for  the 
land.  It  was  equivalent  to  saying  to  appellee  that  he  waived 
the  payment,  or  that  he  preferred  postponement  of  the  pay- 
ment, or  that  as  between  the  parties  it  should  be  considered 
as  paid  though  the  money  was  not  to  be  received  until  a 
later  adjustment.  From  the  evidence  it  clearly  appears, 
that  when  the  contract  was  acknowledged,  and  thereafter 
until  the  notice  of  his  withdrawal,  his  understanding  no  less 
than  that  of  appellee  was»  that  the  contract  was  valid  and 
binding.  At  any  rate  from  aught  he  said  or  did  no  other 
conclusion  can  be  drawn.  He  may  not  be  heard  to  say  that 
his  undisclosed  reason  for  refusing  the  tendered  considera- 
tion was  other  than  that  stated  or  reasonably  to  be  inferred 
from  what  he  did  and  said.  That  would  be  contrary  to 
equity  and  conscience  and  may  not  prevail  in  a  proceeding 
of  this  kind.  In  this  case  the  tender  of  the  payment  of  the 
consideration  at  the  time  the  contract  was  completed  by  the 
signature  of  the  wife,  formally  acknowledged  and  deliv- 
ered to  the  appellee's  ap:ent,  must  be  held  to  be  as  effective- 
as  though  the  money  had  been  received.  If  appellant  re- 
fused to  receive  the  money  when  tendered,  in  order  to  secure 
the  advantage  now  claimed  and  concealed  his  purpose  as  he* 
did,  then  he  was  acting  in  bad  faith,  and  therefore  is  not 
entitled  to  a  hearing  in  a  court  of  equity. 

Aifirmed. 


Stannton  Coal  Company  t«  WilUam  Bnb. 

1.  Master — duty  of,  with  respect  to  employment  of  competent 
servants.  The  obligation  and  requirement  of  due  care  and  caution 
on  the  part  of  the  master,  does  not  cease  with  the  employment  of  a 
servant,  but  continues  throughout  the  service.  The  master  is  at 
all  times  bound  to  exercise  reasonable  care  in  the  management  and' 
Buperyision  of  his  business  to  see  that  the  servants  are  reasonably 
competent  for  the  particular  duties  to  which  they  are  assigned,  and 
he  may  be  held  liable  if  Injury  results  from  negligence  or  lack  or 
ordinary  care  in  this  respect.  As  in  the  employment  of  the  servant 
in  the  first  instance,  the  master  is  held  liable  to  a  degree  of  care 
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commensurate  with  the  risks  and  hazards  to  which  other  and 
fellow-servants  may  be  exposed  by  the  incompetency  or  unfitness  of 
the  particular  servant  employed,  so  the  degree  of  care  required  in  the 
management  of  his  business  and  the  supervision  oi'  all  the  servants 
is  to  be  measured  by  like  considerations. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
court  of  Madison  County;  the  Hon.  Chables  T.  Moobe,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1904.  AfELrmed. 
Opinion  filed  March  17.  1905. 

Percy  Wabneb,  for  appellant;  Tbavous,  Waenock  & 
BuBBonoHs^  of  counsel. 

BuBTON  &  Wheeleb  and  Jett  &  Kindeb,  for  appellee. 

Mb,  Justice  Mtebs  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  on  the  case  to  recover  for 
personal  injuries  sustained  by  plaintiff  while  working  in 
one  of  the  shafts  of  the  defendant's  mine.  The  declaration 
originally  contained  five  counts,  but  at  the  trial  the  court 
took  from  the  jury  all  the  counts  except  the  fourth.  The 
fourth  count  after  charging  that  defendant  owned  and 
operated  a  coal  mine  at  Staunton,  and  that  plaintiff  was  em- 
ployed as  an  assistant  eager  at  the  bottom  of  the  shaft, 
further  alleged,  that  the  cage  was  operated  by  steam  power 
and  was  raised  and  lowered  in  the  shaft  by  means  of  an 
engine;  that  it  was  the  duty  of  defendant  not  to  place  in 
charge  of  said  engine  any  other  than  a  competent  engineer, 
and  one  who  would  not  hoist  the  said  cage  from  the  bottom 
until  he  had  received  the  signal  so  to  do,  as  provided  by 
law.  Then  follows  the  charge  that  defendant,  not  regarding 
its  said  duty,  failed  and  neglected  said  duty  and  placed  and 
kept  in  charge  of  said  engine  an  engineer  who  was  not  com- 
petent, and  who  did  not  regard  the  said  signals,  and  who 
habitually  disregarded  the  same,  and  hoisted  the  said  cage 
without  any  signal  so  to  do,  and  had  been  in  the  habit  of 
so  doing,  to  the  knowledge  of  defendant,  and  which  was 
unknown  to  the  plaintiff.  It  is  then  alleged  that  on  the 
14th  of  January,  1903,  while  plaintiff  was  ^vith  due  care 
and  caution  performing  his  duties  as  assistant  eager,  the 
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said  engineer,  "on  account  of  his  said  incompetency,  and 
on  account  of  his  disregard  of  the  signals  provided  by  law, 
without  any  signal  being  given,  and  without  notice  to  the 
plaintiff  that  he  was  about  to  do  so,  suddenly  started  to 
hoist  said  cage  in  the  shaft;  that  plaintiff  was  thereby 
thrown  against  the  side  of  the  shaft  and  was  severely  in- 
jured and  compelled  to  expend  certain  sums  in  being  healed^ 
and  that  he  was  dama^d  in  the  sum  of  $5,000,  for  which 
he  asked  judgment.  The  jury  rendered  a  verdict  under 
this  count  in  favor  of  plaintiff  for  $3,200.  Motion  by  de- 
fendant for  new  trial  was  overruled  and  judgment  entered 
on  the  verdict,  from  which  the  defendant  appealed. 

Appellee  was  assistant  eager  at  the  bottom  of  the  shaft, 
operated  by  appellant.  Edward  Bayliss  was  eager  on  his 
side;  on  the  opposite  side  Savidge  was  eager.  On  tte  day 
the  injuries  were  received,  Savidge  and  his  assistant  were 
attempting  to  place  a  box  of  coal  on  the  cage;  it  left  the 
track  or  was  derailed  at  the  point  where  the  track  on  the 
bottom  met  the  points  of  the  rails  on  the  cage.  Bayliss 
and  appellee  went  to  the  assistance  of  Savidge  and  his 
assistant,  in  the  effort  to  replace  the  car  on* the  rails.  In 
so  doing  they  stood  on  the  cage  near  the  side  or  end  in  a 
stooping  posture  with  their  backs  to  the  car  attempting  to 
lift  the  same.  While  in  this  position  and  so  engaged  the 
engineer  hoisted  the  cage  by  which  Bayliss  was  thrown  off 
and  killed  and  appellee  was  carried  up  and  injured  by 
being  dragged  against  the  side  of  the  shaft. 

A  large  part  of  appellant's  argument  is  devoted  to  a 
discussion  of  the  evidence  and  its  bearing  on  the  issues 
which  were  tried  by  the  jury.  It  is  contended  that  the 
court  erred  in  refusing  to  instruct  the  jury  to  find  the  de- 
fendant not  guilty.  This  contention  may  not  avail  if  there 
is  any  evidence  in  the  record  tending  to  prove  all  the  ma- 
terial allegations  of  the  declaration.  This  proposition  has 
been  so  frequently  announced  by  the  higher  courts,  and  is 
so  generally  understood  that  authority  need  not  be  cited. 
The  appellant's  statement  of  the  issues  under  the  pleadings 
is  substantially  correct.     To  sustain  his  cause  of  action  it 
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was  incumbent  on  the  plaintiff  to  prove  that  King^  the  en- 
gineer, was  incompetent;  that  the  defendant  knew  of  such 
incompetency  or  by  the  exercise  of  reasonable  care  should 
have  known  it;  and  that  plaintiff  was  injured  by  the  neg- 
ligent act  of  King  as  alleged  in  the  declaration.  There  is 
no  dispute  that  the  untimely  hoisting  of  the  cage  by  King, 
the  engineer,  caused  the  appellee's  injury.  All  the  men  at 
the  bottom  of  the  shaft,  the  only  persons  by  whom  a  signal 
to  raise  the  cage  could  properly  be  given,  testify  that  no 
signal  was  given.  Savidge,  a  eager,  who  had  been  in  the 
service  of  appellant  a  year  and  a  half,  during  which  time 
King  was  hoisting  engineer,  testifies  that  the  hoisting  of 
the  cage  without  signal  was  of  frequent  occurrence,  'Hots 
of  times,"  as  the  witness  puts  it  Page,  a  driver  in  the 
mine,  testifies  that  he  observed  the  hoisting  of  the  cage  with- 
out signal  two  or  three  times.  Kniemoeller,  a  bottom  eager 
for  a  month  about  two  years  prior  to  the  injury,  while  King 
was  at  the  engine,  testified  to  a  "few  times"  in  which  the 
cage  was  hoisted  without  signal.  Vanderbery,  another  wit- 
ness, at  one  time  a  eager  in  the  mine,  knew  of  King^s  hoist*, 
ing  the  cage  twice  without  any  signal.  To  the  same  effect 
was  the  testimony  of  Allen  and  Reinor  and  Mahoda.  All 
this  testimony  was  competent  and  relevant  under  the  allega- 
tion of  Kin^s  incompetency.  In  this  connection  we  quote 
from  the  opinion  of  the  Supreme  Court  in  Consolidated 
Coal  Co.  V.  Seniger,  179  111.  370,  a  case  analogous  in  the 
facts,  and  in  point  upon  most  of  the  legal  propositions  in- 
volved in  this  case:  "It  is  true  that  a  competent  engineer 
may  be  negligent  on  a  particular  occasion  and  not  be  above 
the  ordinary  frailties  of  human  nature,  and  that  incom- 
petency is  not  shown  by  some  particular  act  of  negligence; 
and  yet  one  who  knows  how  to  run  and  handle  an  engine 
properly,  and  who  had  the  physical  strength  to  do  so,  can- 
not be  said  to  be  competent  for  the  position  of  engineer  if 
he  is  habitually  imprudent,  careless  and  reckless.  One  is 
incompetent  who  is  wanting  in  the  requisite  qualifications 
for  the  business  intrusted  to  him.  Rasor  (in  this  case, 
King)  was  incompetent  for  the  business  of  engineer  if  he 
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was  wanting  in  the  qualifications  required  for  the  perform- 
ance of  the  service,  whether  arising  out  of  a  lack  of  knowl- 
edge or  capacity,  or  through  imprudence,  indolence  or 
habitual  carelessness,  and  evidence  which  tended  to  bring 
before  the  jury  his  particular  qualities  in  that  respect,  and 
to  show  his  fitness  or  unfitness  for  the  position  of  engineer, 
was  competent.  The  occurrences  were  sufficiently  frequent 
to  answer  such  a  requirement  and  they  were  connected  with 
other  evidence  tending:  to  show  that  the  defendant  had 
knowledge  of  his  actions  and  the  manner  in  which  he  han- 
dled the  cage  and  the  men."  Western  Stone  Co.  v.  Whalen, 
151  111.  472,  is  cited.  The  evidence  of  Allen  and  Vander^ 
berg  tends  to  prove  actual  notice  to  appellant  of  particular 
acts  of  King  which  as  already  stated  were  properly  ad- 
mitted as  evidence  of  his  incompetency.  Aside  from  this  it 
was  a  question  for  the  jury  to  decide,  under  all  the  circum- 
stances proved,  whether  the  defendant  in  the  exercise  of  duef 
care  and  supervision  of  its  servants  ought  to  have  known 
the  quality  and  fitness  of  the  enp:ineer.  In  Western  Stone 
Co.  V.  Whalen,  supra,  it  is  said:  "It  may  be  confidently 
asserted  that  the  great  weight  of  authority,  and  according 
to  the  best  considered  cases,  ordinary  care  in  the  employ- 
ment of  servants  requires  a  degree  of  diligence  and  caution 
proportionate  to  the  exigencies  of  the  particular  service.  It 
is  such  care  as  a  reasonably  prudent  person  would  exer- 
cise, in  view  of  the  consequences  that  might  reasonably  be 
expected  to  result  if  an  incompetent,  careless  or  reckless 
servant  was  employed  for  the  particular  duty.  Where, 
therefore,  a  master  employs  a  servant,  to  engage  in  a  busi- 
ness known  to  be  hazardous,  and  where  the  proper  and  safe 
discharge  of  the  duty  requires  a  high  degree  of  care,  skill 
and  diligence,  the  master  will  be  held  in  the  selection  of 
the  servant  to  the  exercise  of  care  reasonably  commensurate 
with  the  perils  and  hazards  likely  to  be  encountered  in  the 
performance  of  the  duty."  The  foregoing  is  a  statement  of 
the  duty  of  the  master  in  the  employment  of  servants  and 
the  degree  of  care  and  diligence  required  in  their  selection. 
The  obligation  and  requirement  of  due  care  and  caution  on 
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the  part  of  tlie  master  does  not  cease  with  the  employment 
of  the  servant,  but  continues  throughout  the  service.  The 
master  is  at  all  times  bound  to  exercise  reasonable  care  in 
the  management  and  supervision  of  his  business  to  see  that 
his  servants  are  reasonably  competent  for  the  particular  du- 
ties to  which  they  are  assi^ed,  and  he  may  be  held  liable 
if  injury  results  from  negligence  or  lack  of  ordinary  care 
in  this  respect  As  in  the  employment  of  the  servant  in  the 
first  instance,  the  master  is  held  liable  to  a  degree  of  care 
<K>mmensurate  with  the  risks  and  hazards  to  which  other 
and  fellow-servants  may  be  exposed  by  the  incompetency 
or  unfitness  of  the  particular  servant  employed,  so  the  de- 
gree of  care  required  in  management  of  his  business  and 
supervision  of  all  the  servants  is  to  be  measured  by  like 
considerations.  The  employees  in  and  about  appellants 
mine  were  in  constant  danger  of  serious  injury  or  loss  of 
life  unless  the  hoisting  engineer  was  reasonably  competent 
for  that  most  important  and  exacting  position.  There  was 
conflict  and  contrariety  in  the  evidence  sufficient  upon 
which  to  base  a  plausible  argument  in  favor  of  either  party 
and  on  such  a  record  the  verdict  of  the  jury  is  conclusive 
upon  all  questions  of  fact,  unless  there  was  error  in  the 
proceedings  by  which  the  verdict  was  obtained. 

Complaint  is  made  of  .the  rulings  of  the  court  in  thfe 
admission  and  exclusion  of  evidence  and  in  the  refusal  of 
instructions  asked  by  appellant.  Many  of  the  questions  put 
by  defendant  were  properly  ruled  out  and  some  were  proper 
and  should  have  been  permitted,  but  on  the  whole  we  find 
no  substantial  error,  that  is  such  error  as  was  calculated 
to  influence  the  jury  to  the  prejudice  of  appellant.  With- 
out entering  into  a  discussion  of  errors  assigned  upon  re- 
fusal of  instructions,  we  are  of  opinion,  upon  consideration 
and  review  of  the  whole  record,  that  there  is  no  prejudicial 
error  to  warrant  a.  reversal  of  the  judgment.  It  will  there- 
fore be  affirmed. 

Affirmed. 
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Staunton  Coal  Company  t.  Henry  A.  Fischer,  adminis- 
trator. 

1.  Amendment — when  change  of  plainiiffSt  unauthorized.  Both 
the  "cause  of  action"  and  the  "right  of  action/'  contemplated  hy 
chapters  70  and  93,  respectively,  of  the  Revised  Statutes  are  differ- 
ent and  distinct  and  an  amendment  which  permits  the  substitution 
of  the  administrator,  provided  as  plaintiff  by  chapter  70,  for  the 
widow,  provided  as  plaintiff  by  chapter  93,  is  unauthorized. 

2.  Death  caused  by  aixeoed  wbongful  act — when  action  for, 
must  he  commenced.  Such  an  action  must  be  instituted  within 
one  year  from  the  time  when  the  cause  of  action  arises. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Ap- 
peal from  the  Circuit  Court  of  Madison  County;  the  Hon.  Benjamin 
R.  Burroughs,  Judge,  presiding.  Heard  in  this  court  at  the  Aug- 
ust term,  1904.  Reversed  and  remanded.  Opinion  tiled  March  17, 
1905. 

Peecy  Weenee,  for  appeUant;  Teavous,  Waenook  & 
BuBEOUQHs,  of  counsel. 

BuETONT  &  Wheelee  and  Jett  &  Kjndee,  for  appellee. 

Me.  Justice  Myees  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  against  appellant  to  re- 
cover damages  for  the  death  of  Edward  Bayliss,  the  hus- 
fcand  of  Jessina  Bayliss.  For  the  facts  and  circumstances 
under  which  Edward  Bayliss  came  to  his  death  reference 
is  made  to  the  statement  in  the  case  of  Staunton  Coal  Co. 
V.  Bub,  antcj  p.  278. 

The  death  of  Edward  Bayliss  occurred  on  January  14, 
1903.  Summons  in  this  action  was  issued  on  August  8, 
1903,  and  served  on  appellant  September  12,  1903.  The 
original  declaration  was  filed  October  9,  1903.  The  action 
was  originally  entitled  Jessina  Bayliss  v.  Staunton  Coal 
Company.  The  original  declaration  contained  three  counts, 
in  all  of  which  the  defendant  was  charged  with  a  wilful 
violation  of  the  Miners  Act  and  with  wilful  failure  to 
comply  with  its  provisions.  It  is  averred  that  the  plaintiflP 
Jessina  Bayliss,  was  the  wife  and  is  now  the  widow  of  Ed- 
ward Bayliss,  deceased,  and  that  he  left  surviving  him  the 
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plaintiff  and  two  minor  children.  On  May  23,  1904,  leave 
was  granted  by  the  Circuit  Court  to  plaintiff  to  amend  her 
declaration  by  substituting  Henry  Fischer,  administrator 
of  the  estate  of  Edward  Bayliss,  deceased,  as  plaintiff,  in- 
stead of  Jessina  Bayliss,  to  the  granting  of  which  leave 
the  defendant  excepted.  The  amended  declaration  was  filed 
on  the  same  day  and  in  this,  Fischer,  administrator,  is  sub- 
stituted as  the  sole  plaintiff  in  the  action.  The  amended 
declaration  contains  two  counts,  in  each  of  which  the  com- 
mon-law liability  for  negligence  is  the  alleged  cause  of  ac- 
tion. The  defendant  filed  a  demurrer  to  the  amended  decla- 
ration, and  assigned  as  special  grounds  for  the  demurrer, 
that  the  declaration  set  forth  a  w^parate  and  distinct  cause 
of  action  from  that  alleged  in  the  original  declaration,  and 
tliat  it  appeared  on  the  face  of  the  declaration  that  the  in- 
juries complained  of  were  sustained  more  than  one  year 
prior  to  the  filing  of  said  amended  declaration.  The  de- 
murrer was  overruled  and  the  defendant  filed  a  plea  of  the 
general  issue,  and  a  further  plea  that  the  several  supposed 
causes  of  action  in  the  amended  declaration  are  separate 
and  distinct  causes  of  action  from  those  alleged  in  the  orig- 
inal declaration,  and  that  they  did  not  accrue  to  the  plain- 
tiff at  any  time  within  one  year  next  before  the  filing  of 
the  amended  declaration.  Plaintiff  demurred  to  the  second 
plea  and  the  demurrer  was  sustained.  The  case  was  tried 
by  a  jury  upon  the  amended  declaration  and  the  general 
issue.  The  jury  found  for  the  plaintiff  and  assessed  the 
damages  at  $3,500.  Motion  by  defendant  for  new  trial  was 
overruled  and  judgment  entered  on  the  verdict  from  which 
defendant  appealed. 

If  Edward  Bayliss  came  to  his  death  by  reason  of  appel- 
lant's wilful  violation  of  the  provisions  of  chap.  93,  Rev. 
Stat,  known  as  the  Miners  Act,  then  under  the  same  Act  a 
right  of  action  accrued  to  his  widow,  Jessina  Bayliss.  It 
is  expressly  given  by  the  statute.  Without  the  statute  she 
had  no  right  of  action  and  without  the  statute  there  was  no 
cause  of  action  accruing  to  her  or  any  one  else  for  a  wilful 
violation  of  the  statute.     The  suit  was  properly  brought  in 
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her  own  right  and  not  as  representative  in  any  capacity. 
If  Edward  Bayliss  oame  to  his  death  by  such  wrongful  act, 
neglect  or  default  of  the  appellant  as  would  have  entitled 
him  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then  by  virtue  of  chap.  70,  R.  S.,  the  Injuries  Act, 
a  right  of  action  accrues  to  the  administrator  of  his  estate, 
and  to  no  one  else.  The  right  of  action  in  the  adminis- 
trator to  recover  damages  for  n^ligence  causing  death  is 
purely  statutory  and  is  in  no  manner  related  to  or  con- 
nected with  the  right  and  cause  of  action  given  to  the  widow 
under  the  Miners  Act.  We  discriminate  between  the  mean- 
ing of  "right  of  action^'  and  "cause  of  action,"  though  the 
terms  are  frequently  used  interchangeably  and  as  synony- 
mous, and  hold,  that  not  only  the  right  of  action  but  the 
cause  of  action  under  the  Miners  Act  is  different,  separate 
and  distinct  from  that  under  the  Injuries  Act.  We  therefore 
<;onclude  that  the  substitution  of  Henry  A.  Fischer,  admin- 
istrator, as  plaintiflf  in  the  action  begun  by  Jessina  Bayliss 
was  not  authorized  \>j  sec.  24,  chap.  110,  R  S.  The  effect 
of  the  amendment  was  to  permit  one  to  become  plaintiflf  in 
an  action  with  which  he  had  no  legal  connection,  and  to 
litigate  a  cause  against  the  defendant  altogether  different 
from  that  for  which  the  suit  was  brought 

The  court  erred  in  sustaining  the  plaintiflf^s  demurrer  to 
the  second  plea.  As  already  stated  the  amended  declaration 
filed  May  23,  1904,  set  up  an  entirely  new  and  different 
cause  of  action.  C,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  111. 
361.  It  was  the  beginning  of  a  suit  by  the  administrator 
under  the  Injuries  Act.  It  was  more  than  a  year  after  the 
death  of  plaintiff's  intestate,  and  it  is  expressly  provided  by 
that  Act,  that  every  such  action  shall  be  commenced  within 
one  year  after  the  death  of  the  person  on  account  of  which 
the  action  is  brought.  We  are  fully  persuaded  that  the  Act 
as  amended  in  1903  is  applicable  to  this  case.  The  right 
of  action  is  given  by  the  statute  and  in  order  that  it 
may  be  maintained  the  requirement  of  the  statute  to  brinn; 
the  suit  within  one  year  is  imperative.  As  held  in  Spauld- 
ing  V.  White,  173  111.  .127,  and  in  other  cases,  in  which  an 
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;amendment  to  the  Act  providing  for  the  contest  of  wills  has 
been  construed,  the  right  to  bring  the  suit  is  derived  exclu- 
sivelj  from  the  statute,  and  jurisdiction  can  be  exercised 
only  in  the  manner  and  under  the  limitations  prescribed  by 
the  statute.  A  distinction  is  made  between  a  statute  con- 
ferring jurisdiction  and  fixing  a  time  within  which  it  may 
be  exercised  and  a  statute  of  limitations.  Here,  as  in  the 
Spaulding  case,  the  statute  in  force  at  the  time  of  filing 
the  amended  declaration  is  held  to  govern.  The  language 
•of  the  coi^rt  in  Chicago  Title  &  Trust  Co.  v.  Brown,  183 
111.  42,  referring  to  section  7,  Statute  of  Wills,  may  with 
•equal  reason  and  propriety  be  applied  to  the  time  provision 
of  the  statute  under  which  this  suit  was  brought."  It  is  not 
strictly  a  statute  of  limitations  but  it  is  an  act  conferring 
jurisdiction  *  *  *  provided,  however,  the  aid  of  the  court 
shall  be  invoked  within  a  specified  time.  While  the  act  is  one 
conferring  jurisdiction,  yet  it  may  also  be  regarded  as  a 
statute  of  repose."  In  Wall  v.  C.  &  O.  R.  R.  Co.,  200  111. 
66,  the  provision  requiring  the  suit  to  be  brought  within  one 
year  is  so  far  treated  as  a  statute  of  limitations,  that  it  may 
be  invoked  in  defense  only  by  plea  and  not  by  demurrer  to 
the  declaration. 

In  this  case  as  in  the  case  of  Martha  Dare,  Admx.,  v.  W. 
C.  &  W.  R.  R.  Co.,  anie,  p.  256,  we  have  reached  conclu- 
sions adverse  to  the  plaintiff  in  the  action.  The  judg- 
ment of  the  Circuit  Court  will  therefore  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
iihis  opinion. 

Reversed  and  remanded. 


New  Ohio  Washed  Coal  Company  y.  Emma  Hiiidmaii, 
administratrix. 

1.  Vice-principal — tohen  master  liahJe  for  negligence  of,  A 
master  Is  liable  for  the  negligence  of  his  vice-principal,  notwith- 
-standing  the  negligence  of  a  fellow-servant  may,  likewise,  have  con- 
tributed to  the  injury  In  suit 

.2.    AppT.TANCBfl — what  does  not  excuse  master  from  duty  to  exer- 
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cise  reasonable  care  with  respect  to.  The  duty  to  use  reasonable 
care  with  respect  to  the  appliances  used  by  the  master  is  not  affect- 
ed by  the  fact  that  the  particular  appliance  claimed  as  defectlTe, 
namely,  a  car,  was  furnished  by  a  railroad  company. 

3.  iNSTBUcnoN — should  not  give  undue  prominence  to  particu^ 
lar  evidence.  An  instruction  should  not  give  undue  prominence  to 
particular  evidence  in  the  case. 

4.  Instruction — should  he  predicated  upon  the  evidence.  An 
instruction  is  improper  which  is  not  predicated  upon  some  evi- 
dence in  the  case. 

5.  iNSTBUcnoN — should  not  ignore  any  theory  of  recovery.  An 
instruction  which  directs  a  verdict  for  the  defendant,  if  the  Jury 
find  a  particular  state  of  facts,  should  not  ignore  any  theory  upon 
which  the  plaintiff  may  have  been  entitled  to  recover. 

Action  on  the  case  for  negligence.  Appeal  from  the  Circuit  Court 
of  Williamson  County;  the  Hon  Warren  W.  Duncan,  Judge,  presid* 
ing.  Heard  In  this  court  at  the  August  term,  1904.  Affirmed.  Opin- 
ion filed  March  17,  1905. 

E.  E.  Denison  and  W.  H.  Warder,  for  appellant. 

William  A.  Schwartz  and  Hosea  V.  Ferrell,  for  ap- 
pellee; A.  J.  KiMMEL,  of  counsel. 

jMr.  Justice  Myers  delivered  the  opinion  of  the  court 
This  is  an  action  on  the  case  for  negligence.  The  decla- 
ration contains  three  counts,  all  of  which  are  substantially 
the  same.  It  is  alleged  that  defendant  owns  and  operates 
a  coal  mine  near  Carterville,  Illinois,  from  which  it  mines 
and  markets  large  quantities  of  coal ;  that  the  defendant  also 
owns  and  operates  a  certain  railroad  track  extending  from 
its  coal  mine  about  an  eighth  of  a  mile  on  a  down  grade  to  a 
certain  switch,  and  that  it  was  the  custom  of  the  defendant 
to  load  coal  cars  at  the  mine  and  send  them  doAvn  this  track 
to  be  weighed  and  set  out  on  said  switch  for  shipment  to 
market;  that  William  M.  Hindman  was  employed  by  the 
defendant  as  a  laborer  and  was,  on  April  18,  1903,  engaged 
in  handling  coal  cars  and  running  the  same,  when  loaded 
with  coal,  away  from  the  shaft  down  the  track  aforesaid, 
and  placing  them  for  shipment ;  that  while  engaged  in  and 
about  his  duties  on  tiie  date  aforesaid,  exercising  due  care 
for  his  own  safety,  the  defendant  carelessly  and  negligently 
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ran  a  loaded  coal  car,  without  brakes  in  working  order,  and 
without  having  any  one  on  the  car  to  regulate  its  speed, 
down-  the  grade  on  said  track  at  a  high  rate  of  speed,  to  and 
against  a  certain  other  car  then  and  there  being  on  the 
track,  which  other  car  collided  with  the  one  about  which 
the  said  William  M.  Hindman  was  working;  that  by  reason 
thereof  the  said  Hindman  was  thrown  down  upon  the  track 
and  run  over  and  instantly  killed ;  that  the  said  William  M. 
Hindman  left  surviving  him  the  plaintiff,  Enmia  Hindman, 
his  widow,  and  six  children,  all  of  whom  were  thereby  de- 
prived of  their  means  of  support,  to  the  damage  of  the  plain- 
tiff as  administratrix  of  $5,000. 

The  three  additional  counts  filed  by  the  plaintiff  contain 
substantially  the  same  averments  as  those  originally  filed, 
except  that  the  second  and  third  additional  counts  allege  that 
the  defendant  wilfully  and  negligently  caused  the  car,  with- 
out brakes  in  working  order  or  having  any  one  riding  it,  to 
run  down  the  said  track  to  and  against  the  car  Hindman 
was  working  with,  thereby  throwing  him  down  upon  the 
track  and  running  over  and  instantly  killing  him.  To  this 
declaration  defendant  pleaded  the  general  issue.  A  trial  by 
jury  resulted  in  a  verdict  for  $5,000.  The  court  overruled 
defendant's  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment and  entered  judgment  on  the  verdict,  from  which  de- 
fendant appealed. 

The  defendant  operated  a  coal  mine  and  in  connection 
with  it  a  coal  washer,  and  for  carrying  on  the  work  in  the 
washer  two  shifts  of  men  were  employed — ^a  day  shift  and 
a  night  shift — the  deceased  at  the  time  of  his  death  being 
a  member  of  the  day  shift.  Running  east  and  west  under 
the  washer,  and  extending  about  a  quarter  of  a  mile  east  of 
it  is  a  switch  or  storage  track.  About  200  feet  east  of  the 
washer  and  on  this  track  the  scales  are  located.  In  weigh- 
ing the  coal  the  loaded  cars  are  run  slowly  over  the  scale 
platform  and  weighed  while  passing  over  the  same.  As 
there  was  no  weighman  at  the  mines  while  the  night  shift 
was  on  duty,  the  loaded  cars  were  run  down  near  the  scales 
and  left  there  for  the  day  men  to  run  over  the  scales  to  be 

10 
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weighed  and  then  placed  by  them  on  the  storage  track  pre- 
pared for  shipment.  East  from  the  washer  the  grade  is 
downward  and  loaded  cars  were  moved  down  over  the  scales 
to  the  storage  or  shipping  track  by  their  own  momentum. 
It  was  the  duty  of  the  night  men  in  placing  cars  upon  the 
track  at  night  to  see  that  the  brakes  were  set  and  tiie  cars 
coupled  together.  The  operation  of  moving  the  cars  from 
the  washer  to  the  storage  track  was  as  follows:  After  an 
examination  to  see  that  the  brakes  are  in  good  condition  and 
couplings  made,  a  cut  of  two  or  three  cars  is  uncoupled  from 
the  other  cars,  a  crow  bar  is  placed  under  the  wheel  of  the 
rear  car  to  be  moved,  and  in  this  way  they  are  "pinched" 
oflf  or  started  down  the  track  in  charge  of  two  men  who  con- 
trol the  speed  by  the  use  of  the  brakes.  When  they  reach 
the  storage  track  they  are  coupled  to  other  cars  on  that  track 
and  the  brakes  set.  On  the  morning  of  April  18,  1903, 
some  eight  or  ten  cars  were  on  the  track  between  the  washer 
and  the  scales.  All  except  one,  a  hopper-bottom  car,  were 
loaded.  Hindman  and  one  other  employee  pinched  off  the 
first  two  cars  and  ran  them  down  over  the  scales  to  place 
on  the  shipping  track.  They  were  followed  by  witness 
Howell  with  the  empty  car  to  a  point  two  or  three  car- 
lengths  beyond  the  scales  where  it  was  stopped,  the  brakes 
set  and  the  coupler-knuckle  opened.  Hindman  having  re- 
turned, he  and  witness  Stewart  took  charge  of  the  next  two 
cars  which  were  cut  off  and  started  by  Howell.  Tliey  moved 
slowly  down  toward  the  empty  car  standing  on  the  track. 
As  they  approached  the  empty  car  Hindman  called  Stewart 
to  the  brake,  got  off  on  the  north  side,  went  forward  to  the 
empty  car,  and  between  that  and  the  end  of  the  approach- 
ing car.  He  started  to  climb  up  on  the  east  end  of  the 
loaded  car  by  placing  his  foot  on  the  brake-beam  and  catch- 
ing hold  of  the  brake-staff.  While  he  wasf  in  the  act  of  pull- 
ing himself  up  over  the  end  of  the  car  the  collision  occurred 
by  which  he  was  thrown  off,  run  over  and  killed.  Just 
after  the  two  cars  were  cut  off  and  started  with  Hindman 
and  Stewart  in  charge,  Howell  and  Norton  started  to  fol- 
low with  two  more  cars.    ISTorton  tried  the  brake  on  the  first 
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car  and  found  it  out  of  order  and  stated  to  Howell  and 
Shuman,  the  superintendent,  who  were  on  the  ground  a  few 
feet  away^  that  the  brake  was  no  good.  He  then  started 
back  over  the  load  of  coal  to  examine  the  brake  on  the  sec- 
ond car.  While  doing  so  Shuman  directed  Howell  to  bar 
out  the  cars.  The  cars  were  not  coupled  together  and  the 
forward  one  left  the  other  and  started  down  the  grade. 
Howell  jumped  upon  the  moving  car  and  tried  to  stop  it, 
but  the  brake  would  not  work  and  he  could  do  nothing.  A 
man  near  the  scales  threw  a  rail  under  the  wheels  but 
failed  to  stop  it.  It  ran  down  grade  with  increasing  speed 
until  it  collided  with  the  cars  in  charge  of  Hindman  and 
Stewart  with  results  as  already  stated. 

It  is  first  contended  by  appellant  that  no  recovery  can  be 
had  in  this  case  because  the  deceased  was  guilty  of  con- 
tributory negligence  and  the  facts  chiefly  relied  upon  in  sup- 
port of  this  contention  is,  that  at  the  time  of  the  collision, 
he  was  between  the  cars  and  in  the  act  of  getting  upon  the 
end  of  one  of  them  by  means  of  the  brake-bar  and  staff,  in- 
stead of  using  a  ladder  on  the  side  provided  for  that  pur- 
pose. Whether,  under  the  circumstances,  the  deceased  was 
in  the  exercise  of  ordinary  care  for  his  own  safety  was,  to 
say  the  least,  a  question  of  fact  for  the  jury.  It  is  in  evi- 
dence that  the  cars  with  which  he  had  to  do  were  moving 
very  slowly,  if  at  all,  and  there  was  nothing  in  the  situa- 
tion or  conditions  known  to  him  or  which  he  might  expect 
or  anticipate,  that  made  his  position  or  conduct  hazardous. 
True,  as  it  turned  out,  he  was  exposed  to  the  danger  from 
a  wild  car,  but  this  could  not  possibly  happen  except 
through  the  negligence  of  those  who  were  to  follow  on  the 
track;  and  though  it  appears  that  on  one  or  more  occa- 
sions prior  to  that  time,  a  car  had  escaped  in  like  manner 
and  taken  the  track,  uncontrolled,  may  it  be  said  that  this 
was  an  occurrence  of  such  frequency,  that  deceased,  as  a 
prudent  and  careful  man,  should  have  been  on  his  guard 
and  in  expectation  of  it?  May  this  be  held  as  a  matter  of 
law?  We  think  not.  The  situation  was  very  different 
from  tiiat  of  a  railroad  brakeman  in  handling  moving  cars 
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m  M.  ffwitcb^ard,  in  which  the  r^;iilar  (^KTmtkm  contein- 
tlie  bringing  of  cars  togetber,  often  in  unexpected  isoir 
hj  the  use  of  an  engine.  It  is  part  of  the  business 
and  the  danger  incident  to  sndi  operation,  and  such  busi- 
01^8  must  be  taken  into  account  hj  the  employee.  But  in 
thii  eaae  we  are  not  prepared  to  sav  that  all  reasonable 
iniodft  would  hold  that  the  deceased  was  gnilty  of  contrib- 
utory negligence. 

It  iM  next  insisted  that  ELindman  came  to  his  death 
tfar«>iigh  the  n^ligence  of  a  fellow-serranty  and  that  this  so 
f^learlj  appears  from  the  evidence  that  the  trial  court  erred 
in  not  justmcting  the  jury  to  find  for  the  defendant.  In 
argument  of  this  contention  appellant  attributes  the  injury 
to  the  negligence  of  the  ni^t  men  in  not  coupling  the  cars 
left  npcm  t}ie  track,  or  of  tJie  men  who  started  the  wild  car 
in  not  fir?*t  seeing  that  it  was  coupled  to  the  car  next  to  it. 
There  h  evidence  tending  to  prove  that  Shuman,  the  super- 
intendent,  was  present  and  personally  directing  the  move- 
ment of  these  cars;  that  in  need  of  space  occupied  by  the 
cam  on  the  track  between  the  washer  and  the  mine  he  was 
crowd ing  the  men;  that  he  was  told  that  the  brake  would 
not  work;  and  that  he  ordered  the  cars  pinched  or  barred 
^»tit  arif?  started  down  the  grade  without  first  knowing  or 
directing  an  examination  to  see  that  they  were  properly 
*!onp]ed.  These  men  were  at  the  time  under  his  inmiediate 
wTipervision,  subject  to  his  orders,  and  therefore,  what  he 
did,  or  what  was  done  in  obedience  to  his  special  direction 
was  cl^mrly  the  act  of  a  vice-principal,  and  the  doctrine  of 
ffllow-florvants  has  no  application.  Whether  the  negligence 
of  Rlniman  alone,  or  of  Shuman  and  fellow-servants  of  the 
deeoflBrd  combined,  caused  the  injury,  the  defendant  is 
eqtiflljy  ImWe.  Pullman  Palace  Car  Co.  v.  Laack,  143  HI. 
242;  h  &  A.  R.  R.  Co.  v.  Wise,  206  HI.  453;  same  case, 
lOG  App.  174;  West  v.  Pullen,  88  App.  620.  The  imme- 
difitr^  cause  of  the  injury  was  the  collision  of  the  uncon- 
trnlkd  car  with  the  cars  in  charge  of  plaintiffs  intestate. 
That  would  not  have  happened  if  the  brake  had  been  in 
working  order,  or  if  the  car  had  been  properly  coupled  to 
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the  car  next  to  it,  or  if  it  had  been  moved  out  on  the  rear 
of  a  car  under  control  of  an  eflicient  brake,  or  if  it  had  not ' 
been  started  without  first  ascertaining  the  condition  of  the 
brake  and  coupling.  The  absence  of  negligence,  the  exerr 
cise  of  due  care  respecting  any  one  of  the  causes  mentioned 
would,  it  seems,  have  prevented  the  collision  and  consequent 
injury.  The  allegation  is  that  the  defendant  carelessly  and 
negligently  ran  a  car  loaded  with  coal  without  brakes  in 
working  order  down  the  grade  at  rapid  speed,  whereby  the 
injury  was  caused.  Under  this  general  allegation  evidence 
of  the  concurrent  or  combined  negligence  of  all  whose  con- 
duct in  any  way  was  a  producing  cause  of  the  injury  was 
relevant  and  proper  to  be  considered  by  the  jury.  It  is 
further  contended  that  negligence  may  not  be  imputed  to  de- 
fendant in  the  use  of  t&e  defective  car  and  that  the  require- 
ments of  the  master  to  exercise  reasonable  care  to  supply  the 
servant  with  reasonably  safe  machinery  and  appliances  has 
no  application  for  the  reason  that  its  business  was  to  use 
such  cars  as  the  railroad  company  furnished,  whether  de- 
fective or  otherwise.  This  contention  is  not  supported  by 
reason  or  authority.  The  cars  in  use  to  convey  coal  from 
the  mine  to  the  shipping  track  were,  for  the  time,  the  means 
and  appliances  adopted  and  used  by  the  defendant  in  and 
about  its  business,  that  of  mining,  washing  and  shipping 
coal.  It  was  not  bound  to  receive  defective  cars,  and  from 
the  time  it  took  charge  of  them  and  while  they  were  under 
its  control  and  operation  by  its  servants  and  employees,  the 
duty  of  reasonable  care  was  imposed  and  liability  was  in- 
curred for  any  injury  caused  by  neglect  or  failure  respect- 
ing the  defective  condition  of  the  cars  in  use.  McBeath  v. 
Rawle,  93  App.  212;  E.  St.  L.  I.  &  C.  S.  Co.  v.  Crow,  52 
App.  573;  C,  B.  &  Q.  R  R  Co.  v.  Avery,  109  111.  314. 
The  defendant's  servants  were  operating  and  handling  cars 
supplied  by  the  defendant,  and  it  matters  not  to  whom  the 
cars  belonged  or  from  whence  they  were  obtained;  a  duty 
respecting  their  condition  was  imposed  by  law  upon  the  de- 
fendant. 

Complaint  is  made  that  the  court  refused  to  give  the  de- 
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fendant's  first  and  fourth  refused  instructions.  The  first 
•  was  properly  refused  for  the  reason  that  the  jury's  attention 
IS  directed  to  a  single  fact  or  circumstance  disconnected 
with  all  other  circumstances  bearing  upon  the  question  of 
ordinary  care,  and  a  verdict  called  for.  Whether  Hindman 
was  in  the  exercise  of  ordinary  care  was  to  be  determined,, 
not  alone  from  the  act  of  climbing  upon  the  car  at  the  end, 
but  from  all  the  circumstances  and  conditions  shown  by  the 
evidence.  The  instruction  was  calculated  to  mislead  the 
jury  and  it  was  not  error  to  refuse  it  Besides,  the  jury 
were  fully  instructed  upon  this  question  by  other  instruc- 
tions given  at  the  instance  of  both  parties.  The  defend- 
ant's third  refused  instruction  submits  a  proposition  of  law 
not  applicable  in  this  case,  because  it  is  the  undisputed  evi- 
dence that  the  car  with  the  defective  brake  was  not  '^se- 
curely coupled"  to  a  car  with  sufficient  brake  to  control  the 
two  as  premised  by  the  instruction.  Hence  it  was  properly 
refused.  The  legal  substance  of  refused  instruction  four  is 
found  in  defendant's  eighth  and  ninth  given  instructions. 
As  already  indicated  by  our  discussion  the  negligence  can 
scarcel;^be  imputed  to  any  one  act  or  omission  in  the  series 
which  culminated  in  the  collision  of  cars.  The  instruction 
was  therefore  vicious,  in  failing  to  recite  all  the  facts  upon 
which  to  base  a  verdict  for  defendant.  It  withheld  from 
the  jury  consideration  of  the  question  of  Shuman's'  negli- 
gence while  acting  as  superintendent  or  vice-principal. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Illinois  Central  Bailroad  Company  v.  Nettie  M.  Bing, 
administratrix* 

1.  Peixow  servants — who  may  "be.  The  operating  crews  of  two 
trains  on  the  same  road,  under  one  general  management,  may  be 
fellow-servants  within  the  rule  and  definition  which  obtains  in 
this  state. 

2.  PELLow-SERVAin:s — when  question  aa  to  who  are,  "becomes  one 
of  law.    When  all  the  facts  upon  which  the  existence  of  such  rela- 
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tioiiBhip  depends  are  made  known, .  without  dispute  or  controversy, 
are  so  conclusive  that  all  reasonable  men  must  reach  the  same- 
c6nclu8ion  therefrom,  it  becomes  a  question  of  law. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Circuit  Court  of  Jackson  County;  the  Hon.  Wabben 
W.  Duncan,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1904.  Reversed  with  finding  of  facts.  Opinion  filed  March  17, 
1905. 

W.  W.  Basb  and  R  J.  Stephens,  for  appellant;  J.  M. 
Dickinson^  of  counsel. 

William  A.  Schwabtz  and  Andbew  S.  Caldwell,  for 
appellee. 

Mr.  Justice  Myeks  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  appellee  against 
appellant  in  the  Circuit  Court  of  Jackson  county,  to  recover 
damages  under  the  statute  for  the  death  of  plaintiff's  intes- 
tate, William  E.  Eing,  alleged  to  have  been  caused  by  the^ 
negligence  and  wilfulness  of  the  defendant's  servants.  A 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff" 
for  $5,000,  from  which  the  defendant  appealed  to  this 
court.  William  E.  Ring,  the  deceased,  was  killed  in  a  rear^ 
end  collision  of  freight  trains  on  defendant's  road  at  Belle- 
ville, in  the  morning  of  January  12,  1901.  At  the  time  of 
his  death  King  was  in  the  employ  of  defendant  as  a  rear 
brakeman  or  flagman  of  freight  train  known  as  No.'  255,, 
scheduled  to  leave  East  St  Louis  at  10  P.  M.  January  11, 
and  to  arrive  at  Belleville  about  11  P.  M.  The  train  was- 
delayed  in  starting  and  on  the  way,  so  that  it  did  not  reach 
the  station  at  Belleville,  thirteen  miles  distant,  until  3:20^ 
A.  M.  of  the  12th.  J.  M.  Cames  was  the  conductor  in 
charge  of  No.  255.  When  the  train  arrived  at  Belleville 
it  stopped,  with  the  engine  opposite  the  station  and  telegraph 
office.  Cames  left  Ring  in  the  cupola  of  the  caboose,  and' 
went  forward  to  the  station,  walking  on  the  tops  of  the  cars. 
Before  leaving  he  told  Ring  to  ''keep  his  eyes  peeled"  for 
an  extra  freight  which  was  to  follow  them  from  East  St. 
Louis,  at  the  same  time  stating  that  "we  have  been  a  long- 
time out  of  East  Stw  Louis  and  these  fellows  (meaning  the 
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crew  of  the  extra)  will  hardly  be  looking  for  us,"  or  "ex- 
pecting us."  Both  the  conductor  and  Ring  knew  of  the 
extra  train  to  follow  No.  256.  Twenty  minutes  after  the 
arrival  of  255  at  Belleville  and  while  it  was  standing  at 
the  station,  the  extra  train,  headed  by  two  engines,  running 
at  the  rate  of  about  eighteen  miles  an  hour,  collided  with 
the  rear  end,  wrecking  the  caboose  and  several  freight  cars. 
Ring  was  killed  and  his  body  was  found  in  or  about  the 
head  lamp  of  the  leading  engine. 

The  declaration  contains  three  counts.  In  the  first  it  is 
charged  that  the  defendant's  servants  in  charge  of  the  extra 
freight  train,  "wantonly,  recklessly  and  negligently"  so 
handled  the  said  train  as  to  cause  the  collision  and  the  death 
of  plaintiff's  intestate.  The  second  count  charges  negli- 
gence in. running  the  extra  freight  in  violation  of  a  Belle- 
ville speed  ordinance.  The  third  count  charges  wanton- 
ness and  wilfulness  by  the  servants  in  charge  of  the  extra 
in  not  running  carefully  through  the  yard  limits  of  Belle- 
ville as  required  by  special  instructions  of  defendant  com- 
pany according  to  Rule  B  8  of  the  time  table  then  in  force. 
To  this  declaration  defendant  pleaded  not  guilty.  At  the 
close  of  the  plaintiff's  evidence,  and  at  the  close  of  all  the 
evidence,  defendant  moved  the  court  for  a  peremptory  in- 
struction to  the  jury  to  find  for  the  defendant,  which  was 
denied  and  exceptions  preserved. 

The  cause  of  action  set  out  in  the  declaration  and  each 
count  thereof  is  based  upon  the  conduct  of  the  servants  in 
charge  of  the  second  or  extra  train.  From  the  undisputed 
evidence  found  in  this  record,  we  find  as  a  matter  of  law, 
that  the  deceased,  William  Ring,  was  a  fellow-servant  of  the 
train  crew  of  the  extra  train,  and  whatever  the  negligence 
or  wilfulness  of  a  fellow-servant  under  the  declaration  in 
this  case,  the  plaintiff  may  not  recover.  It  has  been  held 
without  any  exception,  applicable  to  this  case,  that  the  ope- 
rating crews  of  two  trains  on  the  same  road,  under  one  gen- 
eral management,  may  be  fellow-servants  within  the  rule 
and  definition  which  obtains  in  this  state.  They  are  em- 
ployed by  one  master,  engaged  in  the  same  service  in  a  par- 
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ticular  line  of  employment,  that  of  running  engines  and 
trains  over  the  same  track,  and  their  usual  and  ordinary 
duties  are  such  as  to  bring  them  into  habitual  con-associa- 
tion according  to  the  requirements  of  the  rule  laid  down  in 
the  Moranda  case,  93  111.  302,  and  as  explained  and  de- 
fined in  subsequent  decisions  of  the  Supreme  and  Appellate 
Courts.  The  rule  as  stated  in  Joliet  Steel  Co.  v.  Shields, 
134  111.  209,  and  repeated  in  Illinois  Steel  Co.  v.  Coffey, 
205  111.  206,  is  as  follows:  "Where  one  servant  is  injured 
by  the  negligence  of  his  fellow-servants,  their  duties  being 
such  as  to  bring  them  into  habitual  association,  so  that  they 
may  exercise  a  mutual  influence  upon  each  other  promotive 
of  proper  caution,  and  the  master  is  guilty  of  no  negligence 
in  employing  the  servant  causing  the  injury,  the  master  is 
not  liable."  True,  as  contended  by  appellee,  it  is  generally 
a  question  of  fact  for  the  jury  to  determine  whether  the  re- 
lationship of  fellow-servant  exists;  yet  when  all  the  facts 
upon  which  the  existence  of  such  relationship  depends,  are 
made  known,  without  dispute  or  controversy,  are  so  conclu- 
sive that  all  reasonable  men  must  reach  the  same  conclusion 
therefrom,  it  becomes  a  question  of  law.  Illinois  Steel  Co. 
V.  Coffey,  supra.  The  rule  that  the  master  is  not  liable  for 
injuries  caused  by  a  fellow-servant  applies  whether  the  in- 
jury is  the  result  of  the  negligence  or  the  wilfulness  and 
wantonness  of  the  fellow-servant*  No  distinction  is  made 
in  applying  the  doctrine.  Chicago  &  Alton  E.  R.  Co.  v. 
Thompson,  99  App.  277.  Being  of  opinion  that  the  ap- 
pellee is  without  right  of  action  because  the  deceased  was  a 
fellow-servant  of  those  charged  with  negligence,  it  is  not 
necessary  to  consider  other  questions  argued  by  counsel, 
further  than  to  say,  that  the  negligence  of  the  deceased  was 
such  as  to  bar  recovery  on  the  second  count,  or  upon  mere 
negligence  as  charged  in  any  count.  The  deceased  was 
specially  warned  against  the  particular  danger  to  which  he 
and  his  train  were  exposed,  and  from  which  he  suffered. 
Regardless  of  the  rules  of  the  company  or  the  caution  re 
quired  of  employees  under  the  circumstances,  his  own  neg- 
ligence and  reckless  indifference  to  consequences  is  so  over- 
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whelmingly  manifest  as  to  preclude  a  recovery  unless  re- 
lieved by  the  doctrine  that  negligence  of  the  plaintiff  is  no 
defense  to  a  charge  of  wilfulness  and  wantonness  in  the  de- 
fendant. It  has  been  held  by  this  court  under  the  facts  in 
this  case  (I.  C.  K.  R  Co.  v.  Leiner,  Adm.,  103  App.  438), 
that  deceascji,  and  the  crew  of  the  extra  train,  were  guilty 
of  gross  negligence  which  amounted  to  wilfulness  and  wan- 
tonness, and  for  this  reason  the  company  was  held  liable 
for  the  death  of  one  who  was  a  trespasser  and  in  the  ca- 
boose without  right  at  the  time  of  the  collision. 

For  the  reasons  stated  the  judgment  of  the  Circuit  Court 
will  be  reversed  with  finding  of  facts. 

Reversed  with  finding  of  facts. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court: 

We  find  that  appellee's  intestate,  William  E.  Ring,  at  the 
time  of  receiving  the  injury  which  caused  his  death,  was  a 
fellow-servant  with  the  engineer  and  conductor  in  charge 
of  the  extra  train  which  collided  with  train  No.  255  and 
caused  the  injury;  and  that  the  said  deceased  William  E. 
Ring  was  guilty  of  negligence  which  contributed  to  his  in- 
jury and  death. 

Mary  Wisenger,  administratrix,  y.  Donk  Brothers  Coal 
&  Coke  Company. 

1.  HAsrrs  of  c^ee — when  evidence  of,  competent  Where  the 
injury^  complained  of  resulted  in  death  and  there  were  no  eye- 
witnesses to  the  accident,  the  habits  of  care  exercised  by  the  de- 
ceased may  be  shown. 

2.  Assumed  risk — when  defense  applies.  Even  if  the  master  fails 
in  the  duties  of  care  which  he  is  required  to  exercise  for  the  benefit 
of  his  servant,  yet  if  the  servant  knew  of  such  failure  and  faces 
the  danger,  he  is  held  to  have  assumed  the  risk. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
Error  to  the  Circuit  Court  of  Madison  County;  the  Hon.  Chables 
T.  Moore,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1904.    Affirmed.    Opinion  filed  March  17,  1905. 

W.  E.  Hadlby  and  Bubtoh  &  Wheelee,  for  plaintiff 
in  error. 
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Travous,  Waenook  &  BusBOUGHS,  for  defendant  in  er- 
ror. 

Me.  Justiob  Mybes  delivered  the  opinion  of  the  coujt 
This  is  an  action  in  case  begun  in  the  Circuit  Court  of 
Madison  county,  by  Mary  Wisenger,  administratrix,  plain- 
tiff in  error,  to  recover  damages  for  the  death  of  August 
Wisenger,  her  husband,  occurring  on  the  23rd  day  of  Jan- 
uary, 1903,  from  injuries  sustained  while  in  the  employ  of 
the  defendant  There  are  two  counts  in  the  declaration,  the 
first  of  which  alleges  that  the  defendant  was  operating  a 
coal  mine  near  CoUinsville,  and  in  the  operation  of  same, 
was  using  electrical  machinery  and  appliances  and  was  gen- 
erating electricity  for  the  purpose  of  operating  said  ma- 
chinery in  its  mine;  that  various  wires  were  running  down 
the  shaft  and  through  the  various  rooms  and  entries  in  the 
mine'  over  which  the  defendant  caused  to  flow  a  danger- 
ously high  current  of  electricity;  that  Wisenger  was  em- 
ployed by  the  defendant  to  load  coal  and  perform  other  like 
work  in  the  mine  and  that  he  was  wholly  ignorant  of  the 
laws  governing  the  production,  use  and  control  of  electricity 
and  .was  not  advised  of  any  existing  danger;  that  it  was  the 
duty  of  the  defendant  to  provide  Wisenger  with  a  reason- 
ably safe  place  in  which  to  perform  his  said  work  and  to 
keep  that  part  of  the  mine  where  Wisenger  was  required  to 
go  and  to  pass  in  the  performance  of  his  duties  in  a  rea- 
sonably safe  condition;  tjiat  the  defendant  failed  therein 
and  carelessly  and  negligently  allowed  said  place  to  remain 
in  an  unsafe  and  dangerous  condition;  that  it  allo^oed  cer- 
tain copper  wires  where  Wisenger  was  required  to  work  and 
pass  to  remain  in  an  unsafe  and  dangerous  condition  with- 
out being  insulated  and  over  which  it  caused  to  flow  a 
dangerously  high  electrical  current,  by  means  whereof,  Wis- 
enger, while  pfenning  his  duties  in  said  mine,  and  while 
in  the  exercise  of  due  care  for  his  own  safety,  came  in  con- 
tact with  said  wire,  thereby  receiving  an  electric  shock 
which  instantly  caused  his  death. 
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The  second  count  is  substantially  the  same  as  the  first 
The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  the  case  in  the  Circuit  Court  at  the 
conclusion  of  the  plaintiff's  evidence  the  defendant  moved 
for  an  instruction  to  the  jury  to  find  the  defendant  not 
guilty.  This  motion  vsras  allowed  by  the  court  and  the  jury 
instructed  accordingly.  Exceptions  were  duly  taken.  A 
motion  by  plaintiff  for  a  new  trial  was  argued  and  denied 
and  judgment  entered  on  the  verdict  against  the  plaintiff 
for  costs.  The  case  is  brought  to  this  court  by  writ  of 
error. 

From  the  evidence  in  the  record  it  appears  that  the  de- 
fendant was  operating  a  coal  mine  by  electricity  and  had 
been  so  operating  it  for  four  or  five  years,  during  which 
time  August  Wisenger,  the  deceased,  had  been  in  its  em- 
ploy. The  dynamo  was  above  ground  and  the  power  or 
current  of  electricity  was  taken  down  the. shaft  through  a 
large  insulated  wire  to  the  bottom,  from  which  other  wires 
ran  in  different  directions  along  the  mine  entries,  and  at 
different  points,  would  again  branch  off  into  the  rooms  for 
connection  with  the  mining  machinery  operated  by  electric 
power,  furnished  through  these  wires.  The  wires  immedi- 
ately connected  with  the  machinery  were  insulated,  but  the 
copper  wires  which  ran  along  the  entries  were  uninsulated. 
These  entry  wires  were  supported  by  props  placed  in  line 
along  the  side  of  the  entry  within  about  a  foot  of  the  face 
of  the  rib,  and  were  two  in  number,  the  current  from  the 
dynamo  to  the  mining  machines  flowing  through  one  and 
returning  through  the  other.  The  wires  were  attached  to 
the  props  and  about  two  feet  apart.  On  the  23rd  of  Jan- 
uary, 1903,  Wisenger  was  at  work  in  the  mine.  His  tool 
box  was  in  one  of  the  entries  about  two  feet  from  the  unin- 
sulated wires  mentioned.  At  noon  he  left  his  work  and 
went  to  the  tool  box  to  eat  his  dinner.  A  few  minutes 
later  his  'T>uddy"  or  helper  found  him  dead,  his  body 
about  two  feet  from  the  tool-box  and  near  the  naked  wire 
on  the  side  of  the  entry.  The  proof  tends  to  support  the 
charge  of  negligence   and  the  cause  of  injury.     There   is 
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evidence  that  Wisenger  was  careful  while  working  in  and 
around   the   wires    and    electrical    appliances.     Under    the 
circumstances^  there  being  no  eye-witnesses    to    the    occur- 
rence, this  evidence  was  relevant  as  tending  to  prove  ordi- 
nary care.     The  only  question  submitted  for  our  determina- 
tion is,  whether  or  not  under  all  the  evidence  the  doctrine 
of  assumed  risk  is  applicable  in  defense  as  a  matter  of  law. 
This  is  the  contention  of  the  defendant  and  was  the  finding 
of  the  trial  court  in  taking  the  case  from  the  jury.     It  has 
long  been  the  rule  in  this  state,  supported  by  an  unbroken 
line  of  authority,  that  the  servant  may  not  recover  from 
the  master  for  injuries  received  from  any  danger  or  hazard 
to   which  he  voluntarily  exposes  himself.     Whether  it  re- 
lates to  the  machinery  and  appliances  connected  with  his 
employment,  or  to  the  place  where  he  is  to  work,  his  knowl- 
edge of  defects  or  conditions  by  which  he  is  imperiled  and 
from  which  he  suffers  will  bar  his  claim  for  damages.     It 
is  the  duty  of  all  employers  to  use  reasonable  care  to  furnish 
the  employee  a  reasonably  safe  place  to  work  and  not  neg- 
ligently expose  him  to  danger.     And  if  by  reason  of  negli- 
gence in  this  respect  the  employee  is  injured,  while  himself 
in  the  exercise  of  ordinary  care  for  his  own  safety,  he  may 
recover.     This  is  on  the  ground  that  he  may  rightly  and 
safely  assume  that  the  employer  will  fulfill  his  duty  and 
obligations  under  the  law.     But  if  he  has  knowledge  of  the 
employer's  negligence,  and  the  danger  to  himself  in  conse- 
quence, and  continues  in  the  service,  he  is  held  to  have  as- 
sumed the  risk  and  is  not  in  the  exercise  of  ordinary  care 
for  his  own  safety.     The  foregoing  proposition  is  in  entire 
harmony  with  all  the  decisions  of  the  Supreme  and  Appel- 
late Courts  of  the  State.     The  rule  is  given  in  Browne  v. 
Siegel,  Cooper  &  Co.,  191  HI.  233,  as  follows:    "The  mas- 
ter's duty  requires  him  to  furnish  the  servant  a  place  ordi- 
narily safe  in  which  to  work,  and  that  the  machinery,  means 
and  appliances  which  he  provides  for  the  service  shall  be 
ordinarily  safe  and  free  from  danger  to  the  servant  in  their 
use,  and  the  servant  has  a  right  to  assume  that  he  has  per 
formed   his   duty.     But  even   if  the  master  fails   in   such 
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duty  and  there  are,  to  the  knowledge  of  the  servant,  defects 
in  such  machinery,  means  and  appliances  which  render  their 
use  hazardous,  he  is  held  to  have  assumed  the  hazard,  for 
he  cannot  go  on  with  knowledge  of  the  danger,  without  com- 
plaint, until  he  is  injured  and  then  hold  the  master  liable. 
The  servant  assumes  not  only  the  ordinary  risks  incident  to 
his  employment,  but  also  all  dangers  which  are  obvious  and 
apparent,  and  if  he  voluntarily  enters  into  or  continues  in 
the  service,  knowing,  or  having  the  means  of  knowing,  its 
'dangers,  he  is  deemed  to  have  assumed  the  risks  and  to  have 
waived  all  claim  against  the  master  for  damages  in  case 
of  personal  injury."  The  facts  and  contention  in  the  case 
of  Wells  V.  O'Hare,  209  111.  627,  cited  by  plaintiff  in  error, 
did  not  involve  the  doctrine  of  assumed  risk  as  applied  to 
•dangers  and  hazards  known  to  the  injured  employee,  and 
what  is  there  found  in  the  opinion  of  the  court  is  without 
-controlling  application  in  this  case.  In  this  case  it  may 
be  conceded  that  the  defendant  was  negligent  in  the  man- 
ner alleged,  that  the  danger  to  the  plaintiff's  intestate  from 
the  exposed  wires  highly  charged  with  electricity  was  very 
great,  and  yet,  if  he  knew  the  danger  and  that  injury  would 
result  from  contact  with  the  wires,  the  defendant  is  not  lia- 
ble. If  the  undisputed  evidence  bearing  upon  his  knowl- 
-edge  is  such  that  all  reasonable  minds  must  conclude  that 
he  knew  and  understood  the  danger  to  which  he  was  ex- 
posed, then  he  assumed  the  risk  and  it  was  for  the  court 
to  decide  that  plaintiff  had  no  cause  of  action  and  instruct 
the  jury  to  find  the  defendant  not  guilty.  After  a  careful 
consideration  of  the  evidence  we  are  of  opinion  that  the 
trial  court  committed  no  error  in  taking  the  case  from  the 
jury.  The  deceased  had  worked  in  the  mines  under  the 
•conditions  complained  of  for  a  number  of  years.  He 
knew  the  power  that  was  used  and  the  manner  of  its  trans- 
mission and  application  in  operating  the  mine.  He  knew 
the  location  of  the  wires,  that  they  were  not  insulated,  and 
that  injury  would  result  from  coming  in  contact  with  them. 
He  warned  his  helper,  a  witness  for  the  plaintiff,  not  to 
touch  the  wires  '^because  they  are  dangerous."     In  order 
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that  he  may  be  held  to  have  known  the  danger  and  assumed 
the  risk  it  was  not  necessary  that  he  should  have  been  ac^ 
quainted  with  the  laws  governing  the  production,  use  and 
control  of  electricity,  ignorance  of  which  is  alleged  in  plain- 
tiff's declaration.  It  is  sufficient  that  he  knew  that  it  was 
dangerous  to  touch  the  wire.  Even  if  he  knew  no  more 
than  that  the  wires  were  used  in  conducting  the  current 
from  the  dynamo  to  the  machinery,  it  might  fairly  be  in- 
ferred that  he  fully  realized  the  danger  of  contact  with  the 
charged  wires,  so  common  has  become  the  use  and  applica- 
tion of  electrical  power  in  these  days  of  progress,  invention 
and  machinery. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed, 


Chleago,  Peoria  &  St.  Louis  Ballway  Company  y. 
Joseph  Doyle. 

1.  CoNTRiBTrroRY  NEGLIGENCE — When  eBtobliahed,  Held,  from  the 
particular  evidence  in  this  case,  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury  which  resulted  by  reason  of 
liis  falling  down  the  stairway  of  the  office  building  of  the  defendant. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Robert  D.  W.  Holder,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Reversed 
yfiih  finding  of  facts.    Opinion  filed  March  17,  1905. 

C.  W.  Terry^  for  appellant;  Thomas  Williamson  and 
Wilson^  Warren  &  Childs,  of  counsel. 

Webb  &  Webb,  for  appellee. 

Mb.  Justice  Myers  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  against  appellant  in  the  Circuit 
"Court  of  St  Clair  county  for  injuries  received  in  falling 
clown  a  stairway  in  the  office  building  of  the  appellant,  sit- 
uated in  the  city  of  East  St.  Louis,  Illinois.  The  declara- 
tion consists  of  four  counts,  to  which  the  defendant  pleaded 
not  guilty.     Upon  the  issues  thus  formed  the  case  was  tried 
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by  a  jury  and  resulted  in  a  verdict  for  the  plaintiff  for 
$3,000.  Defendant  moved  for  a  new  trial,  which  was  over- 
ruled and  judgment  entered  on  the  verdict,  from  which  de- 
fendant appealed.  ^  . 

We  accept  appellee's  statement  of  the  issues  made  by  the 
pleadings,  that  is,  "that  the  gist  of  the  first,  third  and 
fourth  counts  of  the  declaration  is  that  the  doors  were  hung 
too  close  to  the  edge  of  the  landing  and  that  to  so  hang  and 
use  them  in  that  condition  was  impracticable,  unsafe  and 
dangerous,  and  not  consistent  with  good  architecture.  The 
gist  of  the  second  count  is  that  the  stairway  was  not  suffi- 
ciently illuminated  or  lighted."  Prior  to  and  at  the  time  of 
the  injury  appellant  company  operated  a  line  of  railroads 
with  the  termini,  yards,  switches  and  freight  oflSce  along 
the  river  front  in  East  St.  Louis.  The  oflSce  building  is  in 
a  line  north  and  south  fronting  west  toward  the  river.  The 
office  of  the  cashier  and  chief  clerk  is  on  the  ground  floor, 
and  is  reached  by  a  stairway  leading  from  the  entrance  at 
the  south  end  of  the  west  front  of  the  building.  From  the 
entrance  south  and  next  to  the  west  wall  of  the  building,  a 
flight  of  twelve  steps  leads  to  a  landing,  and  from  this  land- 
ing east  another  flight  of  nine  steps  leads  to  the  cashier's 
offices.  Near  the  south  edge  of  the  landing  at  the  head  of 
the  first  flight  of  steps,  swinging  doors  are  hung  to  open 
either  way  in  passing  through  tiiem  up  or  down.  The 
steps  are  six  feet  long,  11 V^  inch  tread,  and  10  inch  rise. 
The  stairway  is  enclosed  with  a  partition  above  the  swing 
doors. .  The  lower  flight  of  steps  is  lighted  by  a  window 
three  feet  six  inches  by  two  feet  nine  inches  in  the  south 
wall.  Appellee  went  to  the  office  the  3rd  and  4th  of  De- 
cember and  made  at  least  one  visit  the  5th,  prior  to  the 
accident,  each  time  going  up  and  down  over  this  stairway, 
and  through  these  swinging  doors.  The  facts  are  undis- 
puted, saving  that  appellee  testifies  that  he  did  not  notice 
the  doors  until  the  day  he  fell.  In  the  view  we  take  of  the 
case  it  will  not  be  necessary  to  consider  or  discuss  other 
errors  assigned  than  that  relating  to  the  denial  of  the  mo- 
tion for  a  peremptory  instruction,  and  the  refusal  of  the 
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court  in  giving  the  same.  There  is  no  evidence  in  the  recr 
ord  tending  to  prove  either  that  the  appellant  was  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury,  or 
that  appellee  was  in  the  exercise  of  ordinary  care  for  his 
own  safety.  The  swinging  doors,  and  their  location  near 
the  edge  of  the  landing,  seem  to  be  the  chief  ground  of  com- 
plaint as  the  alleged  cause  of  appellee's  mishap;  and  yet  in 
his  account  of  what  occurred,  and  the  manner  of  his  fall, 
it  does  not  appear  that  he  miscalculated  in  his  movement 
to  descend  from  the  landing,  or  that  by  reason  of  the  door 
he  in  any  way  acted  differently  from  what  he  would  have 
done  had  no  door  been  there.  The  evidence  does  not  sup- 
port the  inference  stated  by  counsel  in  argument,  that 
"thinking  the  level  surface  of  the  landing  extended  beyond 
the  doors  he  stepped  off  and  fell  to  the  bottom."  On  direct 
examination  appellee  testifies  that  when  the  doors  were 
opened  he  "was  going  to  step  down  on  the  next  step,"  and 
we  find  nothing  in  the  abstract  or  record  to  supplement  or 
extend  this  account  of  how  and  why  the  appellee  was  made 
to  fall.  To  say  that  it  was  due  to  the  doors  or  insufficient 
light  is  purely  conjectural,  and  without  evidence  to  support 
the  statement  The  fact  that  the  doors  were  there,  and  that 
appellee  missed  his  footing  and  fell,  is  not  proof  that  the 
doors  caused  the  fall.  There  was  conflict  of  evidence  as  to 
the  sufficiency  of  light  in  the  stairway,  and  also  as  to  the 
condition  of  appellee,  whether  drunk  or  sober,  when  de- 
scending the  stairs,  and  it  may  fairly  be  contended  that  the 
verdict  is  conclusive  of  these  questions.  We  forbear  further 
comment  beyond  the  suggestion  that  the  number,  size  and 
location  of  the  window  openings,  indicate  sufficient  light, 
and  that  the  evidence  and  circumstances  tend  strongly  to 
prove  that  appellee  was  intoxicated  and  that  his  fall  was 
due  to  his  condition  in  that  respect.  Whatever  the  facts 
respecting  the  sufficiency  of  light  and  the  condition  of 
the  appellee,  it  is  clear  and  conclusive  from  the  undis- 
puted evidence,  that  he  was  not  in  the  exercise  of  ordi- 
nary care  for  his  own  safety.  He  was  familiar  with 
the  stairway  by  recent  and  frequent  use.     He  knew  its  con- 
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dition  with  reference  to  the  light.  He  knew  the  doors,  their 
construction,  use  and  location  on  the  landing  at  the  head  of 
the  lower 'flight  of  steps.  In  going  down  the  day  that  he 
was  injured,  he  knew  that  the  steps  descended  from  the  fold- 
ing doors,  and  when  he  pushed  them  open  he  knew  that 
steps  were  in  front  of  him,  and  for  light  the  unobstructed 
window  in  the  south  wall  seems  to  have  been  suflScient 
Whether  sufficient  or  not,  appellee  was  acquainted  with  ev- 
ery circumstance  and  detail  of  the  situation,  or  in  the  ex- 
ercise of  reasonable  care  should  have  known  it,  and  in 
either  case,  he  is  barred  a  recovery  in  this  action.  It  is 
therefore  held  that  the  court  should  have  instructed  the  jury 
to  find  the  defendant  not  guilty,  and  that  it  was  error  to  re- 
fuse such  instruction.  The  judgment  will  be  reversed  with 
a  finding  of  facts. 

Reversed,  with  finding  of  facts. 

We  find  as  facts,  to  be  incorporated  in  the  judgment  of 
the  court: 

1st.  That  the  negligence  alleged  and  proved  was  not  the 
proximate  cause  of  the  injury. 

2nd.  That  appellee  was  not  in  the  exercise  of  ordinary 
care  before  and  at  the  time  of  the  injury,  and  that  he  was 
guilty  of  negligence  which  contributed  to  the  injury. 


Baltimore  &  Ohio  Soathwestem  Bailroad  Company 
V.  Harvey  A.  Friend, 

1.  Peremptoby  instruction — when,  should  te  given,  A  peremp- 
tory instruction  to  find  the  defendant  not  guilty  should  be  given  in 
an  action  on  the  case  for  personal  injuries  where  there  is  no  evi- 
dence tending  to  establish  any  charges  of  negligence  made  in  the 
declaration,  and  the  doctrine  of  res  ipsa  loquitur  is  not  applicable. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  St  Clair  County;  the  Hon.  Robert  D.  W.  Holder, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1904. 
Reversed  with  finding  of  facts.    Opinion  filed  March  17,  1905. 
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Kramer^  Kramer  &  Shaeffer^  for  appellant;  Ed- 
ward Bartow,  of  counsel. 

W.  F.  BuiTOY  and  Frank  F.  Nolbman,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

Harvey  A.  Friend,  appellee,  brought  suit  in  the  Circuit 
Court  of  St.  Clair  county  against  the  Baltimore  and  Ohio 
Southwestern  Bailroad  Company,  to  recover  damages  for 
injuries  received  by  the  derailment  of  an  engine  upon  which 
he  was  riding  in  the  capacity  of  apprentice  fireman  for 
appellant.  The  accident  happened  on  Sunday  evening, 
March  1,  1903,  about  nine  o'clock.  At  that  time  the  ap- 
pellant company  owned  and  operated  a  railroad  extending 
from  East  St.  Louis  to  Vincennes,  Indiana,  and  eastward. 
Near  the  railroad  between  the  stations  of  O'Fallon  and 
Lebanon,  is  a  coal  mine  known  as  Bennett's  mine.  There 
18  a  switch  track  leading  from  appellant's  main  track  in  a 
northeasterly  direction  to  Bennett's  mine,  a  distance  of 
about  one-fourth  of  a  mile.  Where  the  switch  track  leaves 
the  main  track  there  is  a  switch-stand  on  the  south  side  of 
the  main  track.  The  switch  is  operated  by  a  lever  two  feet 
long,  with  a  heavy  iron  ball  on  one  end.  The  switch  is 
opened  and  closed  by  throwing  the  lever  over  from  east  to 
west,  and  vice  versa.  There  is  a  ratchet  on  each  side  into 
which  the  lever  falls  and  by  which  it  ig  held  down  until  the 
switch  is  unlocked.  When  the  lever  is  in  the  ratchet  on 
the  east  side  the  switch  is  closed,  that  is,  cars  from  the  west 
will  pass  on  the  main  line  east  past  the  switch  points.  When 
the  lever  is  in  the  ratchet  on  the  west  side  the  switch  is 
open,  that  is,  cars  from  the  west,  when  they  reach  the 
switch  points,  will  pass  on  to  the  switch-track  and  leave  the 
main  line.  This  switch  is  commonly  known  ais  the  Ben- 
nett's mine  switch.  The  switch  was  locked  and  the  lever 
held  in  the  ratchet  by  means  of  a  large  padlock,  such  as  are 
in  general  use  for  that  purpose.  At  the  top  of  the  switch- 
stand  appellant  maintained  a  switch  light  so  arranged  that 
when  the  switch  was  closed  a  green  light  displayed  to  the 
east  and  west  and  a  red  light  to  the  north  and  south;  and 
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when  the  switch  was  open  the  green  light  shone  north  and 
south  and  the  red  light  east  and  west. 

A  short  time  previous  to  the  day  he  was  injured,  ap- 
pellee, a  young  man  twenty-one  years  of  age,  desiring  em- 
ployment as  locomotive  fireman,  secured  from  appellant's 
engine  foreman  a  permit  to  ride  on  freight  locomotive  en- 
gines for  the  purpose  of  learning  the  duties  of  fireman. 
Under  the  permit  given  he  rode  from  Washington,  Indiana, 
to  East  St.  Louis,  on  one  of  appellant's  engines ;  and  started 
on  the  return  trip  east  on  the  engine  of  train  No.  98,  a  fast 
freight,  which  left  East  St.  Louis  about  eight  o'clock  P.  M., 
March  1,  1903.  This  train  was  derailed  and  wrecked  at 
Bennett's  mine  switch  about  9  o'clock  the  same  evening.  At 
the  time  of  the  wreck  appellee  was  standing  in  the  gang- 
way behind  the  engineer.  The  engine  turned  over  and  ap- 
pellee fell  out  on  the  north  side  of  the  track  receiving  the 
injuries  complained  of. 

The  declaration  contains  three  counts.  In  the  first 
count  it  is  alleged  that  defendant  "carelessly  and  negli- 
gently suffered  and  permitted  its  switch,  track  and  road-bed 
to  become  and  remain  in  an  unsafe  condition  and  permitted 
said  switch  to  be  unfastened  and  partially  opened ;"  in  the 
second  count,  that  defendant  negligently  suffered  and  per- 
mitted the  switch  to  be  and  remain  out  of  repair,  and  the 
rails  and  switch  points  belonging  thereto  to  be  worn  and  bat- 
tered, and  said  switch  points  to  be  partially  open;  and  in 
the  third  count,  that  defendant  negligently  suffered  and  per- 
mitted the  switch  to  be  out  of  repair  and  to  be  open,  and 
did  not  leave  the  rods  and  connections  between  the  switch 
in  such  condition  that  the  light  on  the  switch  would  show 
the  danger  signal  to  the  engineer.  The  defendant  pleaded 
not  guilty.  From  the  undisputed  evidence  it  clearly  ap- 
pears that  on  examination  of  the  condition  of  the  switch 
immediately  following  the  wreck  it  was  found  that  the 
switch  was  unlocked;  that  the  lever  by  which  it  was  oper- 
ated was  out  of  the  latch  and  standing  upright,  leaning 
towards  the  west,  and  that  the  switch  was  partly  opened, 
sufficiently  to  catch  the  wheel  of  the  engine  and  throw  it 
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from  the  track.  The  last  time  the  switch  was  opened  and 
used  by  appellant's  servants  was  about  7:30  o'clock  in  the 
morning  of  the  day  of  the  wreck,  when  extra  train  No.  1575, 
going  east,  pushed  some  empty  cars  over  the  switch  for  the 
Bennett  mine,  then  backed  out  and  proceeded  east  on  the 
main  line.  Cottingham,  a  brakeman  for  this  train,  testi- 
fies that  he  closed  the  switch,  let  the  lever  down  on  the 
tie  and  locked  it,  pulling  the  chain  attached  to  the  lock  to 
see  that  it  was  lodged ;  and  that  the  train  then  passed  east  on 
the  main  track  beyond  the  switch  connection.  During  the 
day  three  other  trains  going  east  and  eight  going  west 
passed  over  this  switch,  and  it  appears  that  none  of  the 
crew  of  any  of  the  trains  observed  anything  wrong  with 
the  switch.  To  the  partially  open  condition  of  the  switch 
found  after  the  wreck  must  be  attributed  the  derailment 
of  the  engine  and  train  and  the  consequent  injury  to  ap- 
pellee. 

At  the  close  of  all  the  evidence  the  defendant  moved  the 
court  to  instruct  the  jury  to  find  for  the  defendant.  This 
motion  was  denied  and  the  instruction  refused.  We  are  of 
opinion  the  instruction  should  have  been  given.  There  is 
no  evidence  in  proof  of  defendant's  negligence  as  alleged  in 
the  declaration.  It  is  not  claimed  by  appellee  that  the 
doctrine  of  res  ipsa  loquitur  may  be  invoked.  Appellee 
was  an  employee,  a  servant,  of  appellant.  He  was  on  the 
engine  by  his  own  request  and  by  permission  of  appellant 
to  learn  the  duties  of  fireman.  Appellant  owed  him  the 
same  duty  that  it  owed  to  the  fireman  receiving  wages,  no 
more,  no  less.  To  sustain  an  action  for  injuries  caused  by 
negligence  of  the  defendant,  the  plaintiff  must  prove  the 
negligence.  It  may  not  be  inferred  from  the  mere  hap- 
pening of  the  accident,  certainly  not  in  this  case,  where  it  is 
purely  a  matter  of  surmise  or  conjecture  as  to  who  opened 
the  switch,  and  where  no  facts  or  circumstances  appear  in 
evidence  from  which  it  may  reasonably  and  fairly  be  in- 
ferred, that  the  opened  switch  which  caused  the  wreck  was 
due  to  the  negligent  act  or  omission  of  defendant's  serv- 
ants.    Respecting  the  evidence  which  it  is  claimed  tends 
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to  prove  the  allegation  in  the  second  count,  that  the  switck 
points  were  worn  and  battered,  we  do  not  find  that  any 
witness  testifies  to  a  defective  condition  of  the  switch 
points  prior  to  the  wreck  or  that  appellant  had  notice  of 
such  defective  condition,  or  any  fact  or  circumstances  upon 
which  liability  may  be  imputed.  The  judgment  of  the  Cir- 
cuit Court  will  therefore  be  reversed  with  a  finding  of 
facts* 

Reversed,  with  finding  of  facts. 
We  find  as  ultimate  facts  to  be  incorporated  in  the  judg- 
ment of  the  court,  that  the  appellant  was  not  guilty  of  the 
negligence  alleged  in  the  declaration,  and  that  the  injury 
complained  of  was  not  caused  by  the  negligence  of  appellant.. 


Odin  Coal  Company  v.  Elmer  Tadloek. 

1.  Masteb  and  sebvant — how  complaint  of  latter,  and  promise  of 
form^er,  may  be  m^de.  The  complaint  of  defects  by  the  servant  and 
the  promise  to  repair  by  the  master,  need  not  necessarily  be  by  di- 
rect personal  communication  between  them,  but  may  be  by  and 
through  Intermediate  servants  whose^duty  It  Is  to  bear  the  communU 
cation  one  to  the  other. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Marlon  County;  the  Hon.  Samuel  L.  Dwiqht,  Judge, 
presiding.  Heard  In  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  March  17,  1905. 

Louden  &  Crow,  for  appellant 

W.  F.  BuNDY  and  Fean^  F.  Noleman,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  courts 
This  was  an  action  brought  by  appellee  against  the  ap- 
pellant in  the  Circuit  Court  of  Marion  County  to  recover 
damages  for  injuries  alleged  to  have  been  received  by  him 
while  in  the  employ  of  appellant  as  a  mule  driver  in  its 
mine  at  Odin,  Illinois. 

Plaintiff's  declaration  contains  two  counts.  The  first 
count  alleges  that  dogs  or  ratchets  on  a  certain  machine 
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became  broken,  worn  out  and  out  of  repair,  for  a  period 
of  a  week  before  the  injury  and  that  defendant  promised  to 
repair  and  fix  the  same  so  that  the  machine  would  not  slip 
off  of  the  truck  when  the  same  was  moved.  And  that  plain- 
tiff relying  upon  the  promise  of  the  defendant  to  repair, 
continued  in  and  about  his  duties,  and  that  defendant  failed 
to  repair  said  machine  dogs  and  ratchets.  The  second 
count  alleges  a  failure  to  provide  machinery  with  reason- 
ably safe  fixtures  and  appliances. 

Appellee  was  employed  as  a  mule  driver  in  the  coal  mine 
of  appellant  and  while  in  said  employment  was  injured  on 
the  7th  day  of  October,  1903.  Appellant  had  and  used 
in  said  mine  large  machines  weighing  about  3,000  pounds,, 
operated  by  electric  power.  They  were  known  as  under- 
cutting machines,  and  are  moved  from  one  entry  or  room 
to  another  as  may  be  required  by  means  of  a  truck  con- 
structed for  that  purpose.  The  truck  is  gauged  to  run 
upon  the  railway  in  the  mine.  At  one  end  of  the  truck 
is  a  roller  or  windlass  to  which  a  chain  is  attached.  The 
windlass  is  provided  with  a  wheel  and  two  ratchets  or  dogs, 
one  called  the  upper  and  the  other  the  lower  ratchet.  The^ 
machine  is  raised  to  the  truck  by  means  of  the  chain  and 
windlass  and  retained  in  place  when  loaded  by  the  ratchet, 
which  prevents  the  reversing  of  the  windlass  and  unwinding- 
of  the  chain.  The  undercutting  machine  was  in  charge  of 
and  operated  by  two  employees  called  machine  runners. 
Of  these  there  was  a  day  and  a  night  shift.  The  machine- 
runners  loaded  the  machine  and  directed  its  change  of  posi- 
tion when  required.  This  was  done  by  hitching  a  mule- 
to  the  truck  after  the  machine  was  loaded  and  hauling  it 
over  the  tracks  to  the  place  designated.  When  the  night 
shift  quitted  work  on  the  morning  of  the  injury,  they 
loaded  the  machine  on  the  truck  preparatory  to  its  re- 
moval to  another  entry  and  took  off  the  casting  to  which 
the  upper  ratchet  or  dog  was  attached  and  took  it  to  the- 
repair  shop.  In  the  morning  appellee,  directed  by  the  day 
«hift  machine  runners,  or  one  of  them,  hitched  on  to  the- 
machine  and  started  to  haul  it  to  room  12  on  another  entry,. 
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some  distance  from  where  it  was  then  standing.  On  the 
way,  in  attempting  to  avoid  a  switch  leading  from  the  track 
he  was  on,  the  wheel  of  the  truck  struck  the  switch  point, 
jolting  the  machine  and  causing  it  to  slide  off  the  truck, 
by  which  appellee  was  thrown  to  the  ground  and  injured. 
That  the  ratchet  wheel  and  dogs  were  defective  and  out  of 
repair  or  adjustment,  and  that  because  of  this  the  machine 
fell  from  the  truck  and  caused  the  injury  to  appellee, 
scarcely  admits  of  a  doubt  under  the  evidence.  There  is 
evidence  that  the  defective  condition  had  been  observed  by 
appellee  and  the  machine  runners  three  or  four  days  before 
the  injury;  that  Hawley,  the  electrician  and  machine  boss, 
was  then  and  afterwards  notified  by  the  runners  and  each 
time  promised  to  repair  the  defect  without  delay;  that  he 
made  an  attempt  to  repair  the  defect  by  filing  the  dogs 
but  failed  and  knew  it;  that  two  or  three  days  after  the 
first  complaint  the  upper  dog  was  broken  off  entirely;  that 
Hawley  was  again  notified  and  again  promised  to  repair; 
that  a  day  or  two  before  the  injury  appellee  told  the  run- 
ners that  he  would  not  move  the  machine  again  until  it 
was  fixed;  that  they  then  told  appellee  of  the  notice  to 
Hawley  and  his  promise  to  fix  it  right  away  and  that-ap- 
pellee  relied  upon  this  promise  and  later  undertook  to 
move  the  machine  with  results  as  stated.  In  this  state  of 
the  evidence  the  question  of  appellant's  liability  under 
either  or  both  counts  of  the  declaration  was  clearly  one  of 
fact  for  'the  jury,  and  the  verdict  is  conclusive  unless  the 
appellant  suffered  from  prejudicial  error  of  the  trial  court 
in  its  rulings  upon  the  admission  of  evidence  and  in  the 
giving  and  refusal  of  instructions. 

The  testimony  of  appellee  that  he  complained  of  the 
defective  condition  of  the  ratchet  or  dog  to  Jackson,  one 
of  the  machine  runners,  was  properly  admitted,  for  the  rea- 
son that  in  moving  the  machine  appellee  was  under  the 
direction  and  orders  of  Jackson  as  a  machine  runner,  who, 
for  the  time,  was  his  immediate  boss  or  superior.  The 
complaint  of  defects  by  the  servant  and  the  promise  to  re-# 
pair  by  the  master  need  not  necessarily  be  by  direct  per- 
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sonal  communication  between  them,  but  ma;  be  by  and 
through,  intermediate  servants  whose  duty  it  is  to  bear  the 
communication  one  to  the  other.  Appellee  complained  to 
Jackson,  Jackson  complained  to  Hawley,  whose  duty  it 
was  to  repair.  Hawley  promised  Jackson  and  other  run- 
ners that  the  repairs  would  be  made  and  those  in  turn 
informed  appellee  of  Hawley's  promise.  The  evidence  was 
competent  and  relevant  and  the  court  did  not  err  in  admit- 
ting it.  We  find  no  substantial  or  prejudicial  error  in  the 
giving  or  refusal  of  instructions  when  examined  in  the  light 
of  the  evidence.  From  a  full  and  careful  examination  of 
the  record  and  consideration  of  the  argument  we  are  of 
opinion  that  the  appellant  had  a  fair  trial  and  that  the 
judgment  should  be  a£Srmed. 

Affirmed. 


Ella  N.  Boy,  administratrix,  v.  East  St.  Louis  & 
Suburban  Railway  Company.  . 

1.  RAnjtOAD  CROSSINGS — duty  of  electric  railroad  company  at 
The  duty  of  an  electric  railroad  company  at  railroad  crossings  is 
the  same  as  that  of  steam  railroads,  where  such  electric  railroad 
company  is  organized  under  the  General  Railroad  Act. 

2.  Judgment — when  form  of,  vHll  not  reverse.  The  mere  fact 
that  the  judgment  in  a  case  is  against  an  administratrix  for  costs 
will  not  reverse,  as  the  error  is  harmless  and  readily  susceptible  of 
being  corrected. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Moyers, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1904. 
AfDirmed.    Opinion  filed  March  17,  1905. 

F.  C.  Smith  and  M.  Millard^  for  plaintiff  in  error. 

M.  W.  ScHAEFER,  for  defendant  in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 
The  East  St.  Lonis  &  Suburban  Eailway  Company,  de- 
fendant in  error,  is  a  corporation  organized  under  and  by 
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authority  of  chapter  114,  E.  S.,  Illinois,  known  and  referred 
to  as  the  Railway  Act.  At  the  time  of  the  injury  com- 
plained of  in  this  case,  it  controlled  and  operated  an  elec- 
tric railway  extending  from  East  St.  Louis,  in  St  Clair 
County,  in  a  northeasterly  direction  to  Edwardsville,  in 
Madison  county.  Its  business  was  that  of  a  common  carrier 
of  passengers,  baggage  and  freight  between  the  terminal  points 
and  intervening  stations.  In  its  business  it  used  and  oper- 
ated passenger  coaches  and  freight  cars  equipped  with  elec- 
tric motors  and  run  by  electric  power.  About  a  quarter  of 
a  mile  northeast  of  the  corporate  limits  of  East  St  Louis, 
defendant's  railway  crosses  on  grade  the  tracks  of  the  Van- 
dalia  Railroad.  On  the  morning  of  Sunday,  July  26,  1903, 
an  accommodation  west-bound  train  on  the  Vandalia  road, 
laden  with  passengers,  running  at  a  high  rate  of  speed 
toward  East  St.  Louis,  drawn  by  an  engine,  with  tender  in 
front,  in  charge  of  John  U.  Roy,  plaintiff's  intestate, 
struck  the  rear  truck  of  a  south-bound  passenger  car  on 
defendant's  road  at  the  crossing.  The  engine  was  thrown 
from  the  track  and  the  engineer,  Roy,  was  killed.  This 
suit  was  brought  by  his  widow,  Ella  !N^.  Roy,  as  adminis- 
tratrix, to  recover  damages  for  his  death. 

The  declaration  alleges  that  defendant  was  negligent  in 
running  its  car  up  to  and  over  the  crossing,  thereby  caus- 
ing the  collision  and  injury  complained  of.  The  general 
issue  was  filed.  A  trial  by  jury  resulted  in  a  verdict  for 
defendant.  Plaintiff  moved  for  a  new  trial,  which  motion 
was  overruled  and  judgment  on  the  verdict  for  defendant 
and  against  plaintiff  for  costs  was  entered,  from  which 
plaintiff  presents  this  writ  of  error. 

Of  errors  assigned  on  the  record  we  find  only  two,  the 
4th  and  9  th,  discussed  in  the  argument  by  plaintiff's  coun- 
sel. Under  the  fourth  assignment  complaint  is  made  of  a 
number  of  instructions  given  to  the  jury  at  the  instance  of 
the  defendant.  Some  of  these  are  subject  to  criticism, 
being  more  or  less  ambiguous  in  the  statement  of  the  law; 
in  some,  the  evidence  relied  upon  in  defense  is  given  undue 
prominence  by  recital  and  repetition;  but  when  considered 
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as  part  of  a  series  in  connection  with  all  other  given  in- 
structions as  well  those  for  the  plaintiff  as  for  the  defend- 
ant, we  find  no  substantial  error  by  which  the  plaintiff 
was  in  any  way  prejudiced  in  her  right  to  have  issue  of 
fact  under  the  pleadings  fairly  submitted  and  tried  by  the 
jury.  By  instructions  numbered  20  and  21,  to  which  ob- 
jection is  made,  the  court  instructed  the  jury  that  the  stat- 
ute requires  the  ringing  of  a  bell  or  the  blowing  of  a  whistle 
•eighty  rods  from  a  highway  crossing,  and  the  jury  were 
•directed  to  apply  this  statute  to  the  evidence  in  the  case, 
and  if  they  found  from  the  evidence  that  plaintiff's  intes- 
tate, as  engineer,  failed  and  neglected  to  ring  the  bell  or 
blow  the  whistle  as  required  by  statute,  and  that  his  negli- 
gence in  that  respect  caused  the  collision  and  injury,  then 
the  verdict  should  be  for  the  defendant  It  was  proved 
that  the  crossing  of  defendant's  railway  was  also  a  highway 
crossing  of  the  Vandalia  Railroad,  for  the  railway  at  that 
point  was  built  and  is  located  along  and  upon  a  public 
liighway  known  as  the  Collinsville  Eock  Koad.  There  was 
evidence,  to  which  no  objection  was  made,  tending  to  prove 
that  the  required  signals  were  not  given.  It  was  not  error 
to  give  the  instruction.  A  large  part  of  plaintiff's  argu- 
ment is  directed  against  instructions  23,  24,  27  and  28,  by 
which  defendant  invokes  par.  75,  sec.  12,  chap.  114,  R.  S. 
Hurd.  Number  28  is  sufficient  for  the  purpose  of  discus- 
sion and  reads  as  follows: 

"The  court  instructs  the  jury  that  the  law  is,  that  all 
trains  running  on  any  railroad  in  this  State,  when  approach- 
ing a  crossing  with  another  railroad  upon  the  same  level, 
shall  be  brought  to  a  full  stop  within  eight  hundred  feet  of 
the  crossing,  and  the  engineer  in  charge  of  the  train  shall 
positively  ascertain  if  the  way  is  clear  and  the  train  can 
safely  resume  its  course  before  passing  the  crossing;  and  if 
the  jury  believe  from  the  evidence  in  this  case,  that  John 
IT.  Roy,  did  not  bring  his  train  to  a  full  stop  within  eight 
hundred  feet  of  the  crossing  of  the  defendant  railroad,  on 
the  same  level,  and  that  such  failure  caused  the  collision 
in  which  the  said  John  XJ.  Roy  was  hurt,  then  the  plaintiff 


316  Appellate  Courts  of  Illinois. 

Vol.  119.]        Roy  v.  B.  St  Louis  it  Suburban  Ry.  Co. 

cannot  recover  in  this  case,  and  your  verdict  should  be  in 
favor  of  the  defendant." 

That  the  defendant  company  was  organized  under  the 
General  Railroad  Act  is  not  disputed,  but  it  is  contended 
by  plaintiff  that  electric  railways,  whether  urban,  suburban 
or  interurban,  when  regarded  with  respect  to  their  functions 
and  operations,  are  to  be  treated  merely  as  street  railroads, 
and  that  section  12  of  the  statute  can  apply  only  to  cross- 
ings of  railroads  over  which  trains  are  operated  by  loco- 
motive steam  engines ;  that  the  character  of  the  trains  on 
both  roads  is  fixed  by  the  description  given  them  in  that 
they  are  to  have  an  "engine  attached."  We  cannot  agree 
with  this  interpretation  of  the  statute.  By  the  act  under 
which  it  was  incorporated,  defendant  was  empowered  "to 
construct  its  railway  across,  along  or  upon  any  stream  of 
water,  water  course,  street,  highway,  plank  road,  turnpike 
or  canal  which  the  route  of  such  railway  shall  intersect  or 
touch"  (sec.  19,  clause  5) ;  and  "to  receive  and  convey 
persons  and  property  on  its  railway,  by  the  power  and  force 
of  steam  or  animals  or  by  any  mechanical  power"  (sec.  19, 
clause  7).  The  source  of  its  powers  under  the  law  is  the 
same  as  that  of  the  Vandalia  Railroad  Company;  its  pur- 
pose and  business  to  convey  passengers  and  property  is  the 
same ;  and  it  differs  only  in  respect  to  the  mechanical  power 
employed.  Again,  in  referring  to  paragraph  75,  we  find 
that  it  relates  to  "all  trains  running  on  any  railroad"  and 
the  duty  to  stop  the  train  within  eight  hundred  feet  of  the 
crossing  is  imposed  upon  "the  engineer  or  other  person  in 
charge  of  the  engine  attached  to  the  train."  Keeping  in 
view  the  statutory  purpose  to  prevent  the  collision  of  trains 
and  consequent  injury  to  persons  and  property,  we  have 
no  trouble  to  find  a  suitable  definition  for  the  word  "en- 
gine." The  first  given  in  the  Standard  Dictionary  is,  "A 
machine  by  which  power  is  applied  to  the  doing  of  work, 
particularly  one  that  converts  some  motive  energy,  especially 
heat,  into  mechanical  power;  a  motor."  Surely  the  elec- 
trical motor  and  apparatus  by  which  appellee's  car  was  oper- 
ated may  fairly  be  called  an  "engine"  within  the  meaning 
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of  the  statute,  and  motorneer  is  only  another  name  for  en- 
gineer. We  are  therefore  of  opinion  that  the  crossing  of 
defendant's  ralroad  and  the  Vandalia  Railroad  is  within  the 
purview  of  par.  75,  and  that  the  instructions  were  properly 
given. 

The  ninth  assignment,  that  the  court  erred  in  awarding 
an  execution  against  the  plaintiff,  an  administratrix,  for 
costs  instead  of  a  proper  direction  "to  be  paid  in  due  course 
of  administration,"  will  not  be  entertained,  for  the  reason 
that  it  does  not  appear  in  the  abstract,  and  for  the  further 
reason  that  it  is  purely  technical  and  harmless  in  its  effect 
upon  plaintiff.  If  considered  otherwise  it  could  readily 
be  cured  by  a  proper  form  of  judgment  entered  in  this 
court.  Peck,  Admr.,  v.  Stevens,  5  Gil.  127;  Masters, 
Admx.,  V.  Masters,  13  App.  611;  Eobinson  et  al.  Receivers 
V.  Kirkwood,  91  App.  54.  Finding  no  prejudicial  error 
in  the  proceedings  and  no  question  of  the  sufficiency  of  the 
evidence  having  been  presented,  the  verdict  of  the  jury  is 
held  conclusive  of  the  rights  of  the  parties  and  the.  judg- 
ment of  the  City  Court  will  therefore  be  affirmed. 

Afp^rmed. 


nUnois  Central  Ballroad  Company  v.  Frank  E.  Jennings. 

1.  Passenger — when  not  guilty  of  contributory  negligence,  A 
passenger  whose  contract  with  the  company  calls  for  his  riding  in  a 
cahoose.  is  not  guilty  of  negligence,  as  a  matter  of  law,  in  taking 
passage  in  the  engine  at  the  direction  of  the  conductor  In  charge  of 
the  train. 

Action  on  the  case  for  personal  Injuries.  Appeal  from  the  Cir- 
cuit Court  of  Marlon  County;  the  Hon.  Truman  B.  Ames,  Judge,  pre- 
siding. Heard  In  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  March  17^  1905. 

W.  W.  Bark,  E.  J.  Stephens  and  L.  M.  Kagy,  for  ap- 
pellant ;  J.  M.  Dickinson,  of  counsel. 

C  E.  Jennings,  Frank  F.  Xoleman  and  W.  F.  Bundy, 
for  appellee. 
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Me.  Justice  Myebs  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  plaintiff,  appel- 
lee, against  the  defendant,  appellant,  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  in  falling  from 
an  engine  while  in  motion.  Plaintiff  loaded  a  car  with  cat- 
tle at  Centralia  for  shipment  over  defendant's  railroad  to 
Assumption,  a  station  north  of  Centralia  on  the  main  line 
•of  the  roaxL  The  train  of  twenty-nine  cars  was  made  up 
with  this  car  of  cattle  next  the  engine,  and  left  Centralia 
.about  8  o'clock  in  the  evening  of  November  20,  1900,  the 
plaintiff  riding  in  the  caboose  on  a  drover's  pass  to  accom- 
pany and  care  for  the  stock  while  in  transit  as  provided 
l)y  the  contract  of  shipment.  On  the  way  the  train  stopped 
for  water  near  a  tank  two  miles  south  of  Pana.  The  en- 
gine was  uncoupled  and  ran  forward  a  short  distance  to  the 
tank.  When  the  train  came  to  a  stop,  the  plaintiff  left 
the  caboose  and  went  forward  to  the  head  of  the  train,  and 
when  the  engine  came  back  coupled  on  and  was  about  to 
move  forward  with  the  train,  the  conductor  directed  the 
plaintiff  to  get  on  the  engine,  which  he  did,  following  the 
•conductor,  who  took  a  seat  on  the  side  occupied  by  the 
•engineer.  The  plaintiff  stood  in  the  gangway  in  front  of 
the  fire  box.  After  the  train  started  the  fireman  requested 
plaintiff  to  move  out  of  the  way  and  take  his,  the  fireman's, 
place  in  the  cah.  In  attempting  to  do  this  and  to  reach  the 
position  to  which  he  was  directed,  he  fell  out  of  the  open 
window  which  was  just  above  the  fireman's  seat,  and  was 
injured.  The  night  was  dark  and  the  cab  only  dimly 
lighted,  so  that  its  interior  construction  and  arrangement 
was  more  or  less  obscured.  No  one  saw  the  plaintiff  after  , 
he  left  the  gangway  to  go  into  the  cab,  until  he  was  found 
i;wo  hours  later  by  the  train  men  who  came  back  in  search 
•of  him.  He  was  first  missed  by  the  fireman  about  a  quar- 
ter of  a  mile  north  of  the  water  tank,  but  it  seems  the  crew 
then  supposed  that  he  had  left  the  engine  to  take  the 
caboose  or  some  other  car  on  the  train,  which  was  then 
moving  slowly.  At  Pana,  it  was  discovered  that  plaintiff 
was  not  on  the  teain^  and  the  engine  was  sent  back  for  him. 
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He  was  found  lying  in  a  ditch  by  the  side  of  the  track 
about  150  feet  north  from  where  the  engine  started.  The 
plaintiff  testifies  that  when  the  train  stopped  at  the  tank 
he  was  in  the  caboose,  and  that  the  conductor  told  him 
that  he  could  go  down  to  the  water  tank,  that  is,  to  the 
head  end  of  the  train,  and  from  there  he  could  ride  to 
Pana  on  the  engine,  and  in  that  way  be  next  to  the  cattle, 
where  he  could  inspect  them  when  they  stopped  at  Pana. 
The  conductor  contradicts  this  statement  of  the  plaintiff. 

A  demurrer  was  sustained  to  the  original  declaration  and 
overruled  to  an  amended  declaration  containing  three  counts, 
which   was  afterwards  filed.     The  defendant  pleaded  not 
:guilty.     A  trial  by  jury  resulted  in  a  verdict  in  favor  of 
plaintiff  for  $5,000.     A  motion  by  defendant  for  a  new 
trial  was  overruled  and  a  judgment  entered  on  the  verdict, 
from  which  defendant  appealed.     At  the  close  of  all  the 
-evidence  the  defendant  moved  for  a  peremptory  instruction 
to  find  defendant  not  guilty,  which  was  refused.     It  is  first 
-contended  by  appellant  that  the  declaration  is  so  defective 
that  it  will  not  sustain  a  judgment  "because,"  as  stated, 
"upon  its  face  in  each   and  every  count  it  discloses  the 
plaintiff's   failure   to  exercise   ordinary   care  for  his  own 
safety."     This  objection  was  or  should  have  been  made  on 
•demurrer.     The  demurrer  was  overruled,  and  by  pleading 
•over  appellant  waived  its  right  to  assign  error  upon  the 
ruling  of  the  court.     C.  &  A.  R.  R.  Co.  v.  Clausen,  173 
111.  102.     The  facts  relied  upon  as  a  cause  of  action  are 
fully  and  sufficiently  set  out  in  the  declaration,  and  there 
IS  evidence  in  the  record  tending  to  prove  the  facts  as  al- 
leged.    Whether  or  not  under  the  facts  alleged  and  proved, 
the  verdict  and  judgment  may  be  sustained,  is  to  be  con- 
sidered under  the  assignment,  that  the  court  erred  in  refus- 
ing a  peremptory  instruction  offered  by  appellant  at  the 
-oloFe  of  all  the  evidence,  to  find  the  defendant  not  guilty. 
'The  trial  court  did  not  err  in  this  respect.     The  instruction 
^as  properly  refused.     The  plaintiff  was  a  passenger  on 
the  train  under  the  charge  of  defendant's  servants.     It  was 
part  of  his  duty  and  obligation  under  the  contract  of  ship- 
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inent  to  look  after  his  stock,  and  from  time  to  time  en 
route,  as  opportunity  was  given,  to  go  forward  to  the  car 
containing  the  cattle  to  see  that  they  were  on  their  feet 
and  otherwise  in  condition  not  requiring  special  attention. 
As  a  passenger,  charged  with  these  duties,  he  was  under 
the  care  and  direction  of  the  conductor  whose  controlling 
authority  in  all  matters  pertaining  to  the  management  of 
the  train,  he  was  bound  to  respect.  When  told  to  get  on 
the  engine,  and  of  this  there  is  no  dispute,  no  alternative 
was  left  him,  for  the  caboose  was  twenty-nine  car-lengths 
back,  and  the  train  under  charge  of  the  conductor  was  about 
to  start.  Granting  that  he  knew  that  to  ride  on  the  engine 
was  dangerous,  that  it  was  not  the  place  for  a  passenger, 
and  that  under  the  contract  in  evidence  his  place  was  in 
the  caboose,  it  must  likewise  be  held,  that  the  conductor, 
even  better  than  the  plaintiff,  knew  all  these  things.  The 
particular  danger  to  which  the  plaintiff  was  exposed  and 
from  which  he  was  injured,  the  deficient  light  and  the  in- 
terior construction  of  the  cab,  was  known  to  the  conductor 
and  not  to  the  plaintiff.  In  obeying  the  direction  of  the 
conductor  the  plaintiff  had  a  right  to  assume  that  the  dan- 
ger was  no  greater  than  was  open  and  apparent.  At  most, 
it  was  a  question  for  the  jury  whether,  under  all  the  cir- 
cumstances, the  plaintiff  was  guilty  of  contributory  negli- 
gence. The  same  proposition  under  analogous  circum- 
stances was  considered  in  L.  S.  &  M.  S.  R.  E.  Co.  v. 
Brown,  123  111.  162,  and  it  was  said  by  the  court  irt  that 
case,  that  it  "cannot  be  held  as  a  matter  of  law,  that  a  pru- 
dent and  ordinarily  cautious  man  would  not,  under  any 
circumstances,  ride  a  short  distance  upon  an  engine.  Ex- 
perience has  shown  there  is  some  danger  in  the  safest  mode 
of  railway  travel,  and  it  cannot  be  said  that  one  must  not 
take  a  particular  mode  of  carriage  because  it  is  *  dangerous. 
The  question  can  only  be  determined  by  a  consideration  of 
all  the  circumstances."  The  statement  quoted  may  fairly 
be  applied  to  the  facts  in  this  case.  It  is  contended  that 
plaintiff,  by  express  provision  of  his  contract,  was  required 
to  ride  in  the  caboose  and  in  going  upon  the  engine,  being 
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in  violation  of  his  contract,  he  may  not  recover.  It  is  suf- 
ficient in  answer  to  this  contention  that  he  was  a  passen- 
ger on  the  train,  under  the  care  and  protection  of  the  de- 
fendant, and  as  such  was  not  barred  of  his  right  of  action 
for  injuries  received  while  acting  under  the  order  and  di- 
rection of  the  conductor,  who  was  the  authorissed  and  em- 
powered representative  of  the  defendant  in  the  execution 
of  the  contract.  This  is  in  harmony  with  plaintiffs  third 
given  instruction,  which  we  regard  as  a  correct  statement 
of  the  law.  We  find  no  prejudicial  error  in  the  rulings  of 
the  trial  court  upon  evidence  and  instructions.  The  issues 
of  fact  under  the  pleadings  were  fairly  submitted  to  a  jury, 
and  under  the  evidence  shown  by  the  record,  the  verdict 
is  conclusive.  The  judgment  of  the  Circuit  Court  will 
be  affirmed. 

Affirmed. 


Baltimore  &  Ohio  Soufhwestem  Railroad  Company 
T.  Esther  Thurston. 

1.  Verdict — when  not  diaturhed.  A  verdict  wlU  not  be  set  aside 
on  appeal  as  against  the  preponderance  of  the  evidence,  unless  It 
appears  that  It  Is  the  result  of  passion,  prejudice,  partiality  or  mis- 
take. 

Action  on  the  case  for  personal  Injuries.  Appeal  from  the  Cir- 
cuit Court  of  Biarion  County;  the  Hon.  Samuel  L.  Dwioht,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  Blarch  17,  1905. 

L.  M.  Kagy  and  Kramer^  Kramer  &  Shaeffer,  for 
appellant;  Edward  Barton,  of  counsel. 

Charles  H.  Holt,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  in  the  Circuit  Court  of  Marion 
county  against  appellant  to  recover  damages  for  injuries 
received  from  a  fall  while  in  the  act  of  stepping  from  a 
21 
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passenger  coach  to  the  platform  at  Flora,  Illinois^  a  sta- 
tion on  the  railroad  operated  by  appellant  The  declara- 
tion as  amended,  and  upon  which  the  case  was  tried,  con- 
tains three  counts.  The  first  count  alleges  that  while  ap- 
pellee was  attempting  to  alight  from  the  car  the  conductor 
"wantonly,  recklessly,  carelessly,  and  negligently,  seized  her 
by  the  arm  and  without  notice  suddenly  jerked  her  from 
the  train."  The  second  count  charges  that  the  conductor 
"carelessly,  uselessh'  and  negligently  seized  her  by .  the 
hand  and  suddenly  jerked  her  with  great  force  and  vio- 
lence off  the  car  upon  the  platform."  The  third  or  amended 
count  alleges  that  the  brakeman  seized  her  by  the  arm  and 
jerked  her  from  the  car  to  the  platform,  whereby  she  was 
greatly  injured.  The  general  issue  was  pleaded,  and  the 
case  tried  by  a  jury  which  returned  a  verdict  for  appellee 
for  $300,  upon  which  judgment  was  rendered,  and  an  ap- 
peal taken  and  perfected  to  this  court. 

The  only  contention  urged  by  appellant  is  that  the  ver- 
dict is  so  manifestly  against  the  weight  and  preponderance 
of  the  evidence  that  it  ought  to  be  set  aside  and  that  the 
trial  coiirt  erred  in  denying  appellant's  motion  for  a  new 
trial.  There  is  a  sharp  conflict  of  testimony  upon  the 
issue  made  by  the  allegation  contained  in  the  first  and 
second  counts  that  the  conductor  seized  the  appellee's  arm 
or  hand  as  she  was  alighting  from  the  train.  There  is  no 
evidence  to  support  the  third  or  amended  count.  Respect- 
ing the  power  and  duty  of  the  court  in  reviewing  the  evi- 
dence by  which  a  verdict  and  judgment  has  been  obtained, 
the  rule  to  which  this  court  is  committed,  is  clearly  stated 
and  fully  discussed  with  apt  citation  of  authority  in  the 
case  of  St  Louis  National  Stock  Yards  v.  Godfrey, 
101  App.  40.  The  rule  there  adopted  is  found  in  a  quota- 
tion from  the  opinion  of  the  Supreme  Court  in  I.  C.  R.  R. 
Co.  V.  Gillis,  68  111.  317,  as  follows:  "If  any  rule  of  court 
can  be  so  well  established  as  to  be  neither  questioned  not 
reqiiire  the  citation  of  authorities  to  support  it,  it  is,  that 
the  verdict  will  not  be  set  aside  whenever  there  is  con- 
trariety of  evidence,  and  the  facts  and  circumstances,  by  a 
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fair  and  reasonable  intendment,  will  authorize  a  verdict, 
notwithstanding  it  may  appear  to  be  against  the  strength 
and  weight  of  testimony/'  Conversely  we  stated  the  rule 
in  the  Godfrey  ease,  "that  although  there  may  be  evidence 
tending  to  prove  all  that  is  required  to  warrant  a  recovery, 
still,  where  the  verdict  is  so  manifestly  against  the  weight 
of  the  evidence  as  to  make  it  apparent  to  the  court  that 
the  verdict  was  not  the  result  of  the  impartial  and  honest 
judgment  of  the  jury,  but  that  it  must  have  resulted  from 
mistake,  or  from  partiality,  prejudice,  passion,  or  some  im- 
proper motive  or  condition,  it  is  the  duty  of  the  court  to 
set  aside  the  verdict  and  award  a  new  trial."  Upon  a 
careful  examination  of  the  repbrted  decisions  of  the  Su- 
preme and  Appellate  Courts  of  this  state,  wherein  this  rule 
has  been  invoked,  it  will  be  found  that  there  is  no  sub- 
stantial conflict  of  opinion,  not  even  in  the  statement  and 
application  of  the  rule  as  sometimes  may  appear  upon  first 
impression.  That  the  Appellate  Court  is  authorized  to 
review  questions  of  law  and  fact,  and  that  its  duty  is  to  con- 
sider questions  of  fact  as  well  as  questions  of  law  when 
presented  on  appeal,  as  stated  in  Legnard  v.  Ehoades  et  al., 
156  111.  431,  and  that  a  verdict  returned  against  the  man- 
ifest weight  of  evidence  may  be  set  aside  by  the  trial  court 
or  Appellate  Court,  according  to  the  opinion  in  Calumet 
Elec.  St.  Ry.  Co.  v.  Lee,  90  App.  393,  are  propositions  of 
law  quite  in  harmony  with  the  rule  here  announced,  when 
applied  to  a  like  contention,  under  the  evidence  as  it  ap- 
pears in  this  case. 

After  a  careful  examination  of  the  evidence  we  are 
unable  to  say  that  the  verdict  is  the  result  of  passion,  preju- 
dice, partiality  or  mistake;  that  is,  a  mistake  in  the  sense 
that  the  jury  did  not  understand  the  issue  on  trial  or  the 
bearing  of  evidence  upon  that  issue,  or  the  instructions  of 
the  court  in  making  application  of  the  law.  The  court 
may  not  arbitrarily  interpose  against  the  verdict,  merely  on 
the  ground  that  in  the  judgment  of  the  court  on  the  evi- 
dence the  verdict  should  have  been  different.  It  is  the 
province  of  the  jury  to  weigh  the  evidence  And  determine 
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the  credibility  of  witnesses.  And  if  nothing  appears  in  the 
record  from  which  the  court  may  say  that  the  jury  was 
moved  by  prejudice,  partiality  or  mistake  as  set  forth 
above,  the  verdict  is  conclusive,  and  so  we  hold  in  this  case. 
The  motion  to  instruct  the  jury  that  appellee  was  not  en- 
titled to  recover  on  the  additional  count  should  have  been 
allowed  and  the  instruction  given,  but  this  the  Supreme 
Court  has  held  may  not  be  regarded  as  reversible  error. 
Consolidated  Coal  Company  v.  Scheiber,  167  111.  539.  The 
judgment  of  the  Circuit  Court  will  be  aflBrmed. 

Affirmed. 
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L.  A.  Dickerson  and  E.  M.  Allison  t.  Walter  L.  Johnson. 

Gen.  No.  11,038. 

1.  FbBciBLE  DETAiNES — wheti  drcuit  Court  acquires  jurisdiction 
of  appeal.  The  Circuit  Court  acquires  jurisdiction  of  the  subject- 
matter  of  an  appeal  from  a  judgment  in  forcible  detainer  where  the 
bond  has  been  entered  into  before  the  justice  and  the  bond  and  tran- 
script duly  filed  in  the  office  of  such  Circuit  Court 

2.  JuBisDicTioN — wJien  Circuit  Court  has,  at  particular  term. 
Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the  peace 
and  perfected  so  as  to  give  the  court  jurisdiction  of  the  subject-mat- 
ter at  a  particular  term,  the  appellee  may,  by  his  voluntary  appear- 
ance at  such  term,  giye  the  court  full  jurisdiction  of  both  the  sub- 
ject-matter and  the  parties. 

Appeal  from  justice  of  the  peace.  Brror  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richabd  S.  Tuthill,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  March  21,  1905. 

George  D.  Rickey  and  William  Eugene  Brown^  for 
plaintiffs  in  error. 

George  W.  Brown,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

June  16,  1902,  was  the  first  and  July  19  the  last  day  of 

(  326 ) 
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the  June  term  of  the  Circuit  Court  of  Cook  county.  June 
17  appellant  filed  before  the  magistrate  a  bond  for  an  appeal 
from  a  judgment  in  forcible  entry  and  detainer  rendered 
against  him  June  13.  June  18  a  transcript  of  the  judgment 
and  the  papers  in  the  case  were  filed  in  the  Circuit  Court. 
June  25  an  order  was  made  that  the  surety  on  the  Jippeal 
bond  justify  in  open  court  within  ten  days.  July  12  the 
appeal  was  dismissed  for  non-compliance  with  the  order  of 
June  25.  By  the  filing  of  the  bond  before  the  justice  June 
17  and  the  filing  of  a  transcript  of  the  judgment  appealed 
from  in  the  Circuit  Court  June  18,  1902,  the  Circuit  Court 
acquired  jurisdiction  both  of  the  subject-matter  and  of  the 
person  of  the  defendant,  who  took  the  appeal,  and  from  that 
time  the  appeal  was  pending  in  the  Circuit  Court.  True^ 
the  Circuit  Court  did  not  thereby  then  acquire  jurisdiction 
of  the  person  of  the  plaintiff,  and  but  for  his  voluntary  act 
would  have  acquired  no  jurisdiction  over  him  until  the  July 
term.  But  he  voluntarily,  at  the  June  term,  entered  his 
appearance  and  moved  for  a  rule  that  the  surety  on  the  ap- 
peal bond  justify  in  open  court.  lie  thereby  submitted  him- 
self  to  the  jurisdiction  of  the  court  and  from  that  time  the 
court  had  jurisdiction  of  the  parties  and  of  the  subject-mat- 
ter. Appellant  insists  that  the  decisions  in  Ryder  v.  Meyer^ 
66  111.,  40,  and  Baines  v.  Kelly,  73  id.,  181,  are  conclusive 
against  the  power  or  authority  of  the  Circuit  Court,  in  thia 
case  to  make,  at  the  June  term,  1902,  the  orders  in  question. 

The  statute  of  1865,  providing  for  appeals  to  the  Circuit 
Court  in  actions  of  forcible  entry  and  detainer,  provided 
that  "At  the  next  or  any  succeeding  term  of  such  Circuit 
Court  the  Judge  thereof  may,  if  said  action  is  continued,  re- 
quire a  new  bond  to  be  given  by  the  defendant,"  etc,  Lawa 
of  1865,  108. 

The  statute  of  1872  which  took  effect  July  1,  1872,  in 
relation  to  the  same  matter,  which  was  in  force  when  the 
appeal  in  this  case  was  taken,  provided  that  "the  court  in 
which  the  appeal  may  be  pending  may  require  a  new  bond,'^ 
etc.  Laws  of  1871-2,  459.  The  appeal  from  the  justice  of 
the  peace  in  Ryder  v.  Meyer,  supra,  was  taken  April  8,  1872, 
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a  day  of  the  March  term  of  the  Circuit  Court.  The  April 
term  began  on  April  15  and  on  April  10  at  the  March  temL 
the  court  made  an  order  for  an  additional  bond  in  three 
days  and  April  20,  at  the  April  term,  dismissed  the  appeal 
for  failure  to  comply  with  the  order  of  April  10.  The  Su-^ 
preme  Court  held  that  the  statute  of  1865  which  was  in 
effect  at  the  tipie  the  appeal  from  the  justice  was  taken,  only 
authorized  the  Circuit  Court  to  make  an  order  for  a  new 
bond  at  the  next  term  after  the  appeal,  or  some  subsequent 
term  and  reversed  the  judgment  The  appeal  to  the  Circuit; 
Court  in  Baines  v.  Kelly,  supra,  was  taken  in  1874  when 
the  statute  of  1872  was  in  force,  but  we  think  it  clearly 
appears  from  the  opinion  in  the  case  that  the  attention  of 
the  Supreme  Court  was  not  called  to  the  change  in  the^ 
statute.  The  opinion  begins  as  follows:  "We  do  not  per- 
ceive that  this  case  differs  in  principle  from  that  of  Ryder  > 
V.  Meyer,  66  111.  40.'^  The  change  in  the  statute  is  not  dis- 
cussed nor  even  mentioned  in  the  opinion. 

With  much  hesitation  we  have  reached  the  conclusion  that 
the  case  of  Baines  v.  Kelly,  based  as  it  expressly  was  upon 
the  case  of  Ryder  v.  Meyer,  which  arose  under  the  statute. 
of  1865,  is  not  to  be  regarded  as  a  construction  by  the  Su- 
preme Court  of  the  statute  of  1872.  The  statute  in  force- 
when  the  appeal  to  the  Circuit  Court  in  this  case  was  taken, 
in  express  terms  provided  that  "the  court  in  which  the- 
appeal  may  be  pending  may  require  a  new  bond,"  etc. 

We  have  already  stated  that  in  our  opinion  the  appeal 
was  pending  in  the  Circuit  Court  and  the  court  had  juris- 
diction over  the  parties  when  the  orders  in  question  were- 
made.  We  think  the  Circuit  Court  had  jurisdictio^i  and 
authority  to  make  the  orders  in  question  at  the  time  they 
were  made  and  the  order  and  judgment  of  that  court  wilP 
therefore  be  aflSrmed. 

Affirmed. 
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JlUcliigaii  Central  Ballroad  Company  t.  Elizabeth  Cudahy. 

Oen.  Kg.  11,556. 

1.  Ck)NTHiBUTOBY  NEOLiGENCE — wJusn  cstahlished.  Held,  from  the 
particular  eyidence  in  this  case,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  going  upon  a  railroad  track  upon  which  she 
was  struck  and  injured. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  Mabcus  Kavanagh,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1903.    Reversed.    Opinion  filed  March  21,  1905. 

Winston,  Payne  &  Strawn,  for  appellant;  F.  S.  Wins- 
ton and  Ralph  M.  Shaw,  of  counsel.. 

Francis  T.  Murphy,  for  appellee;  Edward  C.  Higgins, 
of  counsel. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  recovered  by  appellee 
against  appellant  in  an  action  on  the  case  for  personal  in- 
juries. The  railroad  yards  of  the  Illinois  Central  Railroad 
Company  which  were  used  by  appellant^  between  Fourteenth 
and  Sixteenth  streets,  Chicago,  extended  from  Indiana  ave- 
nue east  to  the  lake.  They  were  enclosed  on  the  west  by 
a  high  stone  wall  and  no  public  street  or  alley  extended  into 
or  across  them.  On  the  west  side  of  the  yards  was  a  build- 
ing in  which  was  the  linen  room  of  the  Pullman  Company. 
From  a  point  a  short  distance  north  of  this  linen  room  a 
plank  walk  extended  east  through  the  yards  to  the  lake. 
This  walk  crossed  at  a  grade  a  large  number  of  railroad 
tracks.  The  first  four  of  these  tracks  from  the  west  were 
tracks  of  appellant.  The  first  three  tracks  from  the  west 
were  laid  on  a  grade  which  b^an  at  the  plank  walk  and 
ascended  as  it  ran  south.  These  tracks  curved  slightly  to 
the  west  as  they  ran  south  and  the  first  track  ran  into  the 
second  at  a  point  fifty  feet  south  and  the  second  track  into 
the  third  at  a  point  one  hundred  and  sixty  feet  south  of 
that  walk.     One  hundred  and  twenty-five  feet  south  of  the 
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plank  walk  was  an  oil  house,  the  east  front  of  which  was 
twenty-five  feet  west  of  the  west  rail  of  the  first  and  thirty- 
five  west  of  the  west  rail  of  the  second  track  from  the  west. 
The  distance  between  the  second  and  the  third  tracks  at  the 
plank  walk  was  at  least  twelve  feet. 

The  plaintiff  was  in  the  service  of  the  Pullman  Com- 
pany in  said  yards  and  in  the  course  of  her  employment 
started  to  take  certain  articles  from  the  linen  room  to  a 
car  which  was  on  a  track  in  the  east  side  of  the  yards.  She 
passed  east  on  the  plank  walk  and  was  struck  by  an  engine 
running  north  on  the  third  track  from  the  west  and  injured. 
She  testified  that  she  saw  a  train  going  north  on  the  north- 
bound Illinois  Central  track,  the  sixth  track  from  the  west, 
and  stopped  while  that  train  passed.  In  her  testimony  in 
chief  she  said :  "I  waited  until  it  (the  Illinois  Central  train) 
had  passed  and  when  it  passed  I  looked  north  and  south 
again  and  I  saw  the  road  was  clear,  and  I  started  to  go  on 
and  I  had  only  taken  two  or  three  steps  when  a  lot  of  smoke 
came  down  on  me,  and  at  that  moment  I  heard  a  shout  and 
I  turned  toward  the  south  and  as  I  turned  I  saw  an  engine 
coming  and  I  had  time  to  take  only  one  step  back  when  I 
was  struck."  On  her  cross-examination  she  testified  as  fol- 
lows :  "Q.  Now,  how  far  did  you  have  to  go  from  the  point 
where  you  started  to  get  to  the  track  upon  which  you  were 
struck?  A.  About  two  or  three  feet,  I  think.  Q.  You 
had  looked  to  the  south  just  before  you  had  stepped  those 
two  or  three  feet  ?  A.  Yes  sir.  Q.  You  had  not  seen  any 
(engine)  ?  A.  No  sir.  Q.  It  was  after  you  got  on  to  the 
track  that  you  say  the  smoke  come  down?  A.  Yes  sir. 
*  *  *  Q.  How  far  could  a  person  see  from  the  point  you 
were  standing,  down  the  track  upon  which  the  engine  came 
that  struck  you?    A.    About  120  feet." 

The  day  was  bright  and  clear,  the  sun  shining  and  the 
ground  covered  with  snow.  Plaintiff  had  been  in  the  service 
in  which  she  was  at  the  time  of  the  accident  four  years,  had 
passed  over  the  plank  walk  several  times  a  day  during  that 
time  and  knew  that  "trains  were  going  back  and  forth  all 
day  long  across  the  walk." 
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The  case  turns  upon  iJie  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence  in  going  on  to  the  tradk 
upon  which  she  was  struck  and  injured.  As  was  said  by  us 
in  €•  &  E.  L  R  R  Co.  v.  Olson,  118  111.  App.,  320,  "No 
inflexible  rule  can  be  laid  down  as  to  what  constitutes  con- 
tributory negligence  on  the  part  of  a  person  who  is  struck 
by  a  railroad  train  when  passing  over  the  track  upon  which 
such  train  is  moving.  Each  case  depends  upon  its  own  cir- 
cumstances." In  I.  C.  R.  R  Co.  V.  Batson,  81  111.  App. 
142,  after  a  review  of  the  authorities  in  this  state,  the  court 
says:  "These  authorities  and  many  others  that  might  be 
cited  warrant  the  statement  that  while  a  failure  to  look  if 
a  train  is  approaching  is  not  negligence  per  se,  it  is  negli- 
gence in  fact  if  there  are  no  conditions  ot  circumstances 
which  excuse  looking.  And  a  jury,  without  evidence  of  con- 
ditions or  circumstances  which  excuse  looking  when  looking 
would  disclose  the  danger,  is  not  warranted  in  finding  that 
such  failure  to  look  is  not  negligence." 

The  statement  of  the  plaintiff  that  when  she  stood  on  the 
walk  either  three  feet  or  three  steps  west  of  the  third  track, 
the  track  upon  which  she  was  injured,  she  could  not  see  the 
track  further  south  than  the  oil  house  because  the  oil  house 
obstructed  the  view,  is  inconsistent  with  the  physical  facts 
established  by  the  evidence.  The  second  track  ran  into  the 
third  track  fifty  feet  south  of  the  walk  and  from  that 
point  south  there  were  on  the  grade  but  two  tracks.  The  oil 
house  was  one  hundred  and  twenty  feet  south  of  the  walk 
and  directly  east  of  the  oil  house  there  were,  on  the  grade, 
but  two  tracks.  Of  these  the  second  from  the  west  only  led 
into  or  was  connected  with  the  track  which  was  third  from 
the  west  at  the  plank  walk  and  the  engine  when  east  of  the 
oil  house  was  therefore  upon  the  second  track  from  the  west. 
That  track  was  thirty-five  feet  east  from  the  oil  house  and 
from  that  point  where  plaintiff  stood  on  the  plank  walk,  the 
oil  house  could  not  obstruct  the  view  of  the  track  on  which 
the  engine  ran  for  a  distance  of  more  than  three  hundred 
feet  south  from  the  plank  walk. 

Plaintiff  also  testified  that  just  before  she  was  struck  by 
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the  engine  "a  lot  of  smoke  came  down  on  me"  but  she  ad- 
mitted on  cross-examination  that  she  was  on  the  track  on 
which  she  was  struck  when  this  "smoke  came  down,"  and 
.therefore  it  cannot  be  claimed  that  when  she  went  upon  that 
track  her  view  of  the  track  was  obscured  by  smoke. 

The  testimony  of  the  plaintiff  that  just  before  she  started 
forward  from  the  place  where  she  stood  while  the  Illinois 
Central  train  passed  on  the  fourth  track  east  of  her,  she 
looked  both  north  and  south  and  saw  that  the  road  was  clear, 
must  be  rejected.  The  highest  rate  of  speed  of  the  engine 
•stated  by  any  witness  was  twelve  miles  per  hour  and  the 
great  preponderance  of  the  evidence  is  that  its  speed  was  not 
greater  than  six  miles  per  hour.  The  place  where  plaintiff 
stood  was  less  than  ten  feet  from  the  third  track  and  during 
the  time  it  would  take  her  to  pass  over  the  track  from  that 
place  the  engine  could  not  run  more  than  sixty  or  eighty 
feet  if  its  speed  was  twelve  nailes  per  hour.  The  view  of 
the  track  was  clear  and  unobstructed  for  a  distance  of  more 
than  three  hundred  feet  and  it  follows,  necessarily,  that  the 
•engine  was  in  plain  view  of  the  place  where  plaintiff  stood 
at  the  time  she  started  forward.  "If  a  person  looks  he  is 
supposed  to  look  for  the  purpose  of  seeing ;  and  if  the  object 
is  in  plain  sight  and  he  apparently  looks  but  does  not  see 
it,  it  is  manifest  that  he  does  not  do  what  he  appears  to  do. 
The  law  will  not  tolerate  the  absurdity  of  allowing  a  person 
to  testify  that  he  looked,  but  did  not  see  the  train,  when  the 
view  was  unobstructed,  and  where,  if  he  had  properly  exer- 
■cised  his  sight,  he  must  have  seen  it."  O.  P.  &  St.  L.  Ry. 
Co.  V.  De  Freitas,  109  111.  App.  104-106. 

Upon  a  careful  examination  of  the  record  we  fail  to  find 
in  it  either  direct  evidence,  or  evidence  of  facts,  conditions 
or  circumstances  attending  the  accident  from  which  the  in- 
ference that  the  plaintiff  was  free  from  negligence  which 
-directly  contributed  to  her  injury  can  justly  be  drawn,  and 
we  are  therefore  led  to  the  conclusion  that  she  was  guilty  of 
«uch  negligence. 

There  is  no  evidence  to  show  that  the  servants  of  the  de- 
fendant were  guilty  of  wanton  or  wilful  conduct  or  negli- 
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gence.    The  judgment  of  the  Superior  Court  will  be  reversed 
with  a  finding  of  facts. 

Reversed. 


Chicago  Union  Traction  Company,  et  al..  t.  Tliomas  Mee. 

Gen.  No.  11^90. 

1.  Cabbieb  of  passengbbs — extent  of  ohUgatUm  of,  A  carrier 
of  passengers  is  bound  to  tlie  exercise  towards  its  passengers  of  a 
high  degree  of  care,  and  this  as  well  with  respect  to  the  operation 
Of  its  road  as  to  its  roadbed,  equipment  and  appliances. 

2.  Pbepondebance  of  Evn)ENCB — when  in9truction  upon,  improper. 
An  instruction  upon  this  subj^t  is  subject  to  criticism  where  it 
states  that  the  plaintiff  is  required  by  law  to  establish  "his  case"  hj 
a  preponderance  of  the  oYidence  before  he  can  recover,  in  place  of 
stating  the  facts  which  the  plaintift  is  bound  to  establish  before  he 
can  recover. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  B.  Gabt,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903. 
Affirmed.  Opinion  filed  March  21,  1906. 

Statement  by  tlie  Court.  This  is  an  appeal  by  the  de- 
fendants from  a  judgment  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence 
of  the  defendants. 

The  plaintiff  was  a  passenger  on  an  electric  car  of  defend- 
ants which  was  going  east  on  Twelfth  street  on  the  south 
tracks.  In  front  of  the  car,  between  the  south  rail  of  the 
south  track  and  curb,  also  going  east,  was  an  empty  hay 
wagon  with  a  platform  which  extended  some  distance  beyond 
the  wheels.  The  car  was  an  open  car,  the  front  seat  of  which 
faced  towards  the  front  end  of  the  car.  Behind  this  seat 
was  a  seat  which  faced  towards  the  rear  of  the  car.  The 
two  seats  were  separated  by  a  partition  which  extended  to 
the  roof  of  the  car  and  formed  the  back  of  each  of  the  seats 
mentioned.  Plaintiff  sat  behind  the  partition  at  the  south 
end  of  the  seat  which  faced  towards  the  rear  of  the  car. 
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That  the  car  attempted  to  pass  the  wagon  and  in  so  doing 
the  south  side  of  the  car  came  in  collision  with  the  platform 
of  the  wagon  and  that  the  plaintiff  was  thereby  severely  in- 
jured is  not  disputed.  The  disputed  question  of  fact  was 
as  to  how  the  collision  occurred.  The  evidence  for  the  plain- 
tiff was  to  the  effect  that  the  car  struck  the  comer  of  the 
wagon  before  the  wagon  had  fully  cleared  the  track  and 
pushed  the  wagon  forward  a  few  feet  imtil  the  front  end 
of  the  wagon  struck  an  electric  light  pole  which  stood  near 
the  curb  on  the  south  side  of  the  street ;  that  when  the  wagon 
could  go  no  further  forward,  the  stanchions  on  the  south  side 
of  the  car  were  torn  out  by  contact  with  the  end  of  the  wagon 
and  the  plaintiff  thereby  injured. 

The  evidence  for  the  defendants  was  to  the  effect  that  as 
the  car  came  near  to  the  wagon,  the  wagon  cleared  the  track 
leaving  room  for  the  car  to  pass,  but  while  the  car  was  pass- 
ing the  wagon,  the  front  end  of  the  wagon  struck  the  light 
pole  and  that  the  driver  then  backed  his  wagon  into  the  car, 
and  thereby  caused  the  collision. 

John  A.  Rose  and  Louis  Boisot,  for  appellants;  W. 
W.  GuBLEY,  of  counsel. 

James  C.  McShane^  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

There  is  no  claim  that  the  verdict  is  against  the  evidence, 
but  it  is  insisted  that  the  court  erred  in  giving  and  in  refusing 
instructions.  For  the  plaintiff  the  court  instructed  the  jury 
"that  common  carriers  of  persons  are  required  to  do  all  that 
human  care,  vigilance  and  foresight  can  reasonably  do,  con- 
sistent with  the  character  and  mode  of  conveyance  adopted 
and  the  practical  prosecution  of  the  business,  to  prevent  acci- 
dents to  passengers  riding  upon  their  cars"  and  that  such 
carrier  "is  responsible  for  the  slightest  neglect  resulting  in 
injury  to  a  passenger,  if  the  passenger  is  at  the  time  of  the 
injury  exercising  reasonable  care  for  his  own  safety.'^ 
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It  is  contended  that  the  high  degree  of  care  stated  in  the 
instructions,  while  required  of  a  carrier  of  passengers  in 
respect  to  its  roadbed  equipment  and  appliances  and  of  a 
•carrier  operating  a  steam  railroad,  in  the  operation  of  its 
road  and  the  running  of  its  trains,  is  not  required  to  be  exer- 
•cised  in  the  running  of  a  horse  car  or  electric  car  upon  a 
fitreet  railroad.  This  contention  finds  no  support  in  the  deci- 
•sions  of  our  Supreme  Court.  On  the  contrary  that  court 
has  repeatedly  held  that  the  high  degree  of  care  stated  in 
the  instructions  complained  of  is  required  of  a  carrier  of 
passengers  as  well  in  respect  to  the  operation  of  its  road  as 
in  respect  to  its  roadbed,  equipment  or  appliances  and  as 
well  as  to  the  running  of  a  car  upon  a  street  railroad  as  to 
fthe  running  of  a  car  upon  a  steam  railroad.  C.  &  A.  E.  R. 
-Co.  V.  Byrum,  153  HI.  135,  and  cases  there  cited;  W.  C.  St. 
R.  R.  Co.  V.  Johnson,  180  111,  286;  W.  C.  St  R.  R.  Co.  v. 
Xromshinsky,  185  111.  92. 

The  court  refused  to  give  for  the  defendants  the  follow- 
ing instructions : 

8.  "The  court  instructs  the  jury  that  the  burden  of  proof 
is  not  upon  the  defendants  to  show  that  they  are  not  guilty 
of  the  specific  negligence  charged  in  the  declaration,  or  in 

,  some  count  thereof,  but  the  burden  is  upon  the  plaintiff  to 
prove  that  the  defendants  are  guilty,  and  also  to  prove  that 
he  himself  was  in  the  exercise  of  ordinary  care  for  his  own 
safety,  and  this  rule,  as  to  the  burden  of  proof,  is  binding 
in  law  and  must  govern  the  jury  in  deciding  this  case.  The 
jury  have  no  right  to  disregard  said  rule  or  to  adopt  any 
other  in  lieu  thereof,  but  in  considering  the  evidence  and 
coming  to  a  verdict,  the  jury  should  adhere  strictly  to  said 
rule." 

9.  "The  jury  are  instructed  that  the  plaintiff  is  required 
by  law  to  establish  his  case  by  a  preponderance  of  the  evi- 
dence before  he  can  recover.  If  the  plaintiff  in  this  suit  has 
not  so  established  his  case,  or  if  the  evidence  is  evenly 
i)alanced  so  that  the  jury  are  in  doubt  and  unable  to  say  on 
which  side  is  the  preponderance,  or  if  the  preponderance  of 
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the  evidence  is  in  favor  of  the  defendants,  iJien^  in  either 
of  these  cases,  the  verdict  should  be  not  guilty." 
"  10.  "The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence,  under  the  instructions  of  the  court,  that  the 
injury  to  the  plaintiff  was  caused  solely  by  the  backing  of 
the  wagon  into  the  side  of  said  car,  if  said  wagon  was  so 
backed  into  the  side  of  said  car,  then  the  plaintiff  cannot 
recover  and  you  should  find  the  defendants  not  guilty." 

The  substance  of  refused  instruction  10  was  given  in  de- 
fendants' instruction  22.  Eefused  instruction  9  is  subject 
to  criticism  because  it  stated  that  the  plaintiff  was  required 
by  law  to  establish  "his  case"  by  a  preponderance  of  the  evi- 
dence before  he  could  recover,  in  place  of  stating  the  facts 
which  the  plaintiff  was  bound  to  so  establish  before  he  could 
recover.  T.  St.  L.  &  K  C.  Ry.  Co.  v.  Bailey,  145  111.,  159; 
Martensen  v.  Arnold,  78  111.  App.  336;  C.  C.  Ey.  Co.  v. 
Mauger,  105  111.  App.  584. 

In  Egbers  v.  Egbers,  177  111.  82-88,  it  was  said:  "As 
said  by  the  learned  author  of  the  article  entitled  ^Burden  of 
Proof'  in  5  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  the  term 
burden  of  proof  has  two  distinct  meanings:  by  the  one 
is  meant  the  duty  of  establishing  the  truth  of  a  given  propo- 
sition or  issue  by  such  a  quantum  of  evidence  as  the  law 
demands  in  the  case  in  which  the  issue  arises;  by  the  other 
is  meant  the  duty  of  producing  evidence  at  the  beginning 
or  at  any  subsequent  stage  of  the  trial,  in  order  to  make 
or  meet  a  prima  facie  case.  (See  notes  and  cases  there 
cited.)  Generally  speaking,  the  burden  of  proof,  in  the 
sense  of  the  duty  of  producing  evidence,  passes  from  party 
to  party  as  the  case  progresses,  while  the  burden  of  proof, 
meaning  the  obligation  to  establish  the  truth  of  the  claim 
by  a  preponderance  of  evidence,  rests  throughout  upon  the 
party  asserting  the  affirmative  of  the  issue,  and  unless  he 
meets  this  obligation  upon  the  whole  case  he  fails.  This 
burden  of  proof  never  shifts  during  the  course  of  a  trial,  but 
Temains  with  him  to  the  end." 

The  term  ^Tburden  of  proof"  as  used  in  refused  instruc- 
tion 8  refers  to  and  means,  "The  duty  of  establishing  the 
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truth  of  a  given  proposition  or  issue  by  such  a  quantum 
of  evidence  as  the  law  demands  in  the  case  in  which  the 
issue  arises."  This  burden  of  proof  did  not  shift  during 
the  trial  but  remained  with  the  plaintiff  to  the  end.  The 
instruction  in  question  contains  an  accurate  statement  of 
law  and  should  have  been  given,  but  in  view  of  the  evi- 
dence and  of  the  instructions  which  were  given,  we  do  not 
think  that  the  judgment  should  be  reversed  because  of  the 
refusal  to  give  instruction  8. 

The  only  instruction  for  the  plaintiff  which  stated  the 
facts  from  which,  if  found  for  the  plaintiff,  the  jury  should 
find  the  defendant  guilty,  was  the  following: 

"3.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff while  in  the  exercise  of  ordinary  care,  if  you  believe 
from  the  evidence  he  was  in  the  exercise  of  ordinary  care, 
was  injured  by  or  in  consequence  of  the  negligence  of  the 
defendants,  if  you  believe  from  the  evidence  defendants  were 
negligent,  as  charged  in  the  declaration,  then  you  should  find 
the  defendants  guilty." 

For  the  defendants  the  jury  were  instructed  by  instruc- 
tion 18  that  the  burden  of  proving  by  a  preponderance  of 
the  evidence  that  he  was  exercising  ordinary  care  for  his 
own  safety  was  upon  the  plaintiff,  and  that  if  the  jury  be- 
lieved he  did  not  exercise  such  care  and  his  failure  to  do  so 
contributed  to  his  injury,  they  should  find  the  defendants 
not  guilty;  by  instruction  19  that  if  they  believed  that  the 
injury  to  the  plaintiff  was  the  result  of  a  mere  accident  which 
occurred  without  the  negligence  of  the  defendants  they  should 
find  the  defendants  not  guilty,  and  by  instruction  20  that 
if  they  believed  that  there  was  no  negligence  on  the  part 
of  the  defendants  in  operating  the  car,  but  that  neverthe- 
less the  plaintiff  was  injured,  they  should  find  the  defend- 
ants not  guilty. 

The  plaintiff  was  in  his  proper  place  on  a  seat  in  defend- 
ant's car  when  he  was  injured  and  there  is  no  evidence  tend- 
ing to  show  any  negligence  on  his  part.  That  he  was  injured 
in  consequence  of  the  collision  is  shown  beyond  all  doubt  by 
the  evidence.     The  only  material  disputed  question  was  the 
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question  whether  the  collision  occurred  through  the  negli- 
gence of  the  defendant.  The  instruction  for  the  plaintiff 
told  the  jury  that  they  could  find  for  the  plaintiff  if  they 
"believed  from  the  evidence  that  the  defendants  were  guilty 
of  the  negligence  charged  in  the  declaration."  The  instruc- 
tions for  the  defendants  told  the  jury  that  if  they  believed 
from  the  evidence  that  plaintiff's  injury  "was  the  result  of 
an  accident  which  occurred  without  negligence  on  the  part 
of  the  defendants"  or  "that  there  was  no  negligence  in 
operating  the  car,"  they  should  find  the  defendants  not 
guilty.  By  these  instructions  the  jury  were  plainly  told  that 
in  order  to  find  a  verdict  for  the  plaintiff  they  must  find  as 
a  fact  that  the  defendants  were  guilty  of  the  negligence 
charged  in  the  declaration.  The  evidence  is  abundant  to 
warrant  and  support  the  finding  by  the  jury,  implied  in 
their  verdict,  that  the  defendants  were  guilty  of  such  negli- 
gence, and  we  cannot  think  that  such  finding  would  havfr 
been  different  if  instruction  8  had  been  given. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Affirmed. 


Sonth  Park  Commissioiiers,  etal.,  v.  John  Farson,  et  aL 

Cton.  Ko.  12,145. 

1.  Injunction — what  essential  to  proper  issuance  of,  without 
notice.  To  entitle  a  complainant  to  an  injunction  without  notice, 
facts  must  be  stated  on  oath  either  in  the  bill  or  in  an  affidavit 
accompanying  the  same  from  which  the  court  may  Justly  draw  the 
conclusion  that  the  "rights  of  the  complainant  will  be  unduly 
prejudiced  unless  the  injunction  is  issued  without  notice." 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy.  Judge,  presiding.  Heard  In 
the  Branch  Appellate  Court  at  the  October  term,  1904.  Reversed 
and  remanded.    Opinion  filed  March  21,  1905. 

Belavan  B.  Cole  and  Edward  P.  Eastman,  R.  P.  Hoi/- 
lETT  and  Frank  Hamlin,  for  appellants. 
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Chesteb  B.  M^such  and  Ohables  F.  Davies,  for  ap- 
pellees. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion  of 
the  court 

The  South  Park  Commissioners,  the  West  Chicago  Park 
Conmiissioners  and  the  Commissioners  of  Lincoln  Park, 
three  public  corporations,  had  each  adopted  an  ordinance 
regulating  the  use  of  automobiles  in  the  parks  of  such  cor- 
poration. In  a  bill  filed  by  appellees  against  said  three  cor- 
porations the  Circuit  Court  made,  without  notice,  an  order 
for  a  temporary  injunction  restraining  the  defendants  from 
enforcing  said  ordinances  and  from  that  order  this  appeal 
was  taken. 

The  provisions  of  each  ordinance  are  materially  different 
from  those  of  either  of  the  others.  The  bill  sets  out  each 
ordinance  in  full  and  alleges  that  each  is  invalid  upon 
grounds  peculiar  to  itself  and  that  all  are  invalid  upon 
grounds  applicable  alike  to  all. 

The  statute  in  express  terms  provides  that  no  injunction 
shall  be  granted  "without  previous  notice  of  the  time  and 
place  of  the  application  having  been  given  to  the  defendants 
to  be  affected  thereby,  or  such  of  them  as  can  conveniently 
be  served,  unless  it  shall  appear  from  the  bill  or  affidavit  ac- 
companying the  same  that  the  rights  of  the  complainants 
will  be  unduly  prejudiced  if  the  injunction  is  not  issued  im- 
mediately or  without  such  notice."  E.  S.  chap.  69,  sec.  3. 
In  an  affidavit  to  the  bill  one  of  the  complainants  states  "that 
the  rights  of  the  complainants  will  be  unduly  prejudiced 
and  irreparable  damage  will  be  done  the  complainants  in 
said  bill  unless  an  injunction  is  issued  immediately  and  with- 
out notice  to  said  defendants."  Similar  statements  are  made 
in  the  bill.  But  the  statement  that  a  complainant  will  be 
unduly  prejudiced  or  irreparably  damaged  unless  an  injunc- 
tion is  issued  without  notice  is  but  the  statement  of  a  con- 
clusion. To  entitle  a  complainant  to  an  injunction  without 
notice,  facts  must  be  stated  on  oath,  either  in  the  bill  or  affi- 
davit, from  which  the  court  may  justly  draw  the  conclusion 
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that  the  "rights  of  the  complainant  will  be  unduly  preju- 
diced unless  the  injunction  is  issued  without  notice."  No 
facts  are  stated,  either  in  the  bill  or  affidavit  in  this  case, 
to  warrant  or  support  the  conclusion  that  the  rights  of  the 
complainants  would  have  been  unduly  prejudiced  by  giving 
notice  of  the  application  for  an  injunction  to  the  defendants. 

We  are  asked  by  appellees  to  hold  that  the  ordinances  set 
out  in  tlie  bill  are  invalid  and  by  appellants  to  hold  that  the 
bill  is  multifarious.  In  our  opinion  neither  the  question  of 
the  validity  of  said  ordinances  nor  the  question  whether  the 
bill  is  multifarious  is  properly  before  us  for  decision  on  this 
appeal.- 

The  order  appealed  from  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Mark  F.  Madden,  et  al.,  v.  Dorothea  Lnbke. 

Gen.  Ko.  11,282. 

1.  Decree  of  foreclosube — when  hill  iMll  not  sustain.  A  decree 
of  foreclosure  which  awards  a  deficiency  decree  against  one  of  the 
defendants  is  not  supported  by  the  bill  which  does  not  set  up  facts 
which  show  his  personal  liability  upon  the  debt  secured  by  the 
trust  deed  sought  to  be  foreclosed,  nor  is  such  a  decree  supported 
where  the  bill  does  not  show  that  the  complainant  was  the  legal 
holder  of  such  debt 

(Foreclosure  proceeding.  Error  to  the  Superior  Court  of  Cook 
County;  the-  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Reversed  and 
remanded  with  directions.    Opinion  filed  March  21,  1905. 

P.  McHuoH,  for  plaintiffs  in  error. 

Leslie  H.  Whipp^  for  defendant  in  error. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court, 

This  is  a  foreclosure  proceeding  in  which  a  decree  was 

entered  in  favor  of  the  complainant.     The  bill  was  taken 

pro  confesso  but  it  is  insisted  on  behalf  of  plaintiffs  in  error 
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that  the  bill  does  not  state  facts  sufficient  to  sustain  the 
decree.  In  this  contention  we  are  compelled  to  concur.  The 
complainant  sold  the  premises  to  plaintiff  in  error  Mark  F. 
Madden,  but  the  deed  was  executed  to  Mortimer  A.  Prindi- 
ville,  one  of  the  defendants,  and  the  note  and  trust  deed 
which  it  is  sought  to  foreclose  were  given  on  the  same  day  by 
Prindiville  to  secure  payment  of  part  of  the  purchase  money. 
The  same  day  the  premises  were  conveyed  by  Prindiville 
to  Madden,  subject  to  the  trust  deed.  The.  facts  in  evidence 
may  justify  a  conclusion  that  Prindiville  was  a  mere  figent 
of  Madden  in  the  transaction  and  that  equitably  Madden 
may  be  held  liable  as  the  actual  debtor.  There  is,  however, 
no  such  averment  in  the  bill.  It  is  clearly  insufficient  to  jus- 
tify a  deficiency  decree  against  Madden  that  he  took  the 
premises  from  Prindiville  "subject  to  the  trust  deed."  There 
is  no  charge  against  Madden  of  personal  liability.  The 
prayer  is  that  "oratrix  may  have  execution"  against  Prindi- 
ville and  Madden  "for  any  balance  that  may  remain  due  if 
the  sale  of  said  premises  fails  to  produce  sufficient  to  pay 
the  whole  of  said  indebtedness."  N^either  does  it  appear 
from  any  averment  in  the  bill,  unless  by  inference,  that  de- 
fendant in  error  is  the  owner  or  legal  holder  of  the  note 
secured  by  the  trust  deed  or  that  any  of  the  parties  defendant 
are  indebted  to  her.  It  does  appear  that  she  sold  and  con- 
veyed the  premises  to  Prindiville  and  that  the  note  payable 
to  his  own  order  and  by  him  endorsed  was  given  to  secure 
part  of  the  purchase  money,  but  that  is  all.  It  is  doubtless 
true,  as  said  by  counsel  for  complainant,  that  a  verbal  prom- 
ise to  pay  an  existing  mortgage  debt  as  part  of  the  purchase 
money  of  mortgaged  premises  is  an  assumption  of  the  mort- 
gage debt  which  may  be  enforced.  Lang  v.  Dietz,  191  111. 
161-166.  But  it  is  a  fundamental  rule  of  equity  pleading 
that  the  allegations  of  a  bill,  the  proof  and  decree  must  cor- 
respond. Dorn  V.  Gender,  171  111.  362-369 ;  Smith  v.  Brit- 
tonham,  98  111.  188-200. 

The  decree  must  be  reversed  and  the  cause  remanded  with 
directions  to  allow  defendant  in  error  to  amend  her  bill. 

Reversed  and  remanded  with  directions. 
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Equitable  Trust  Company  and  John  J.  Booney,  execn* 
tors,  ete.y  t»  Martin  Clark. 

Gen.  No.  11,585. 

1.  Distributee — who  not,  tcithin  meaning  of  statute  authorizing 
gamiahment  of  executor  or  administrator.  A  creditor  of  the  estate 
is  not  a  distributee  within  the  tneaning  of  the  act  referred  to. 

2.  EiXEcuTOB  AND  AOMiiviSTRATOB — whcn  not  suhject  to  garnish- 
ment. An  executor  or  administrator  is  not  subject  to  garnishment 
at  the  instance  of  a  creditor  of  a  creditor  of  the  estate,  where  no 
order  of  distribution  has  been  made. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richabd  W.  Cliffobd,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  March  21,  1906. 

Statement  by  the  Conrt.  Appellee  filed  a  petition  in  the 
Probate  Court  of  Cook  county  in  which  he  states  that  he 
recovered  a  judgment  for  wages  against  the  deceased  of 
whose  estate  appellants  are  executors,  in  the  lifetime  of  the 
decedent,  for  the  sum  of  $74.50,  in  pursuance  of  which 
judgment  an  execution  had  been  issued  and  returned  no  part 
satisfied.  The  petitioner  prayed  for  an  order  on  appellants 
as  executors  requiring  them  to  pay  the  amount  due  under 
the  judgment. 

In  answer  appellants  allege  that  after  the  filing  of  such 
petition,  a  garnishment  proceeding  was  begun  before  a  jus- 
tice of  the  peace  in  the  name  of  appellee  for  use  of  John  J. 
Rooney,  assignee,  for  use  of  a  third  party  and  against  appel- 
lants as  executors  and  garnishees,  in  which  after  conditional 
judgment  a  final  judgment  was  rendered  against  them  for 
$24.57;  that  appellants  are  entitled  to  have  this  sum  de- 
ducted from  the  $74.50  for  which  appellee  recovered  judg- 
ment, and  they  consent  to  the  entry  of  an  order  on  them 
to  pay  appellee  the  remaining  $49.43.  The  Probate  Court 
refused  to  make  the  deduction,  allowed  the  full  amount  of 
appellee^s  judgment  against  the  estate  and  ordered  its  pay- 
ment.     Appellants  took   an   appeal  to  the  Circuit  Court, 
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where  die  order  of  the  Probate  Court  was  aflSrmed.     From 
this  judgment  this  appeal  is  prosecuted. 

Kbetzingeb^  Gallaoheb^  Boonet  &  BoGEBSy  for  appel- 
lants. 

John  M.  Duffy,  for  appellee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the  court. 

Appellants  (one  of  whom  as  an  assignee  of  the  judgment 
against  appellee  attempted  to  garnishee  himself  as  an  exe- 
cutor) argue  that  the  garnishment  proceeding  against  the 
executors  is  authorized  by  section  35,  chapter  62,  R  S., 
wherein  it  is  provided  that  administrators  and  executors  may 
be  garnisheed,  with  respect  to  any  money  or  other  estate 
"belonging  to  any  devisee  or  legatee  under  any  will  or  be- 
longing to  any  heir  or  distributee  of  any  estate."  The  con- 
tention is  that  appellee,  a  creditor  of  the  estate,  is  a  "dis- 
tributee" within  the  meaning  of  the  act  referred  to.  This 
contention  cannot  be  sustained.  A  creditor  merely  as  such 
is  not  a  "distributee"  of  an  estate  any  more  than  he  is  a  de- 
visee or  legatee  or  heir.  Wolf,  Ex'r.,  v.  Griffin,  13  HI.  App. 
559.  The  term  "distributee"  applies  to  persons  who  are 
entitled  to  take  uoader  the  statute  or  in  the  distribution  of 
intestate  estate  or  estate  undisposed  of  in  a  will.  R.  S., 
sections  1  and  12,  chapter  39.  A  widow's  award  has  been 
held  subject  to  garnishment  under  our  statute  which  "makes 
the  widow's  award  'her  sole  and  exclusive  property  for- 
ever.' "  Eadeke  Brewing  Co.  v.  Granger,  101  111.  App.  599. 
In  that  case  she  was  treated  as  a  distributee. 

It  is  urged,  however,  that  if  a  creditor  of  an  estate  is  not 
a  distributee  within  the  meaning  of  the  act,  still  appellants 
were  subject  to  garnishment  for  money  in  their  hands  after 
the  same  had  been  ordered  paid  to  appellee  as  creditor  of  the 
estate.  It  might  be  a  sufficient  answer  to  this  contention 
that  so  far  as  thb  record  shows  no  such  order  of  payment 
had  been  made  when  the  garnishment  proceeding  in  con- 
troversy was  prosecuted.  It  was  said  by  Mr.  Justice  Phillips 
in  his  dissenting  opinion  in  Ladd  v.  Judson,  174  HL  844- 
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353,  that  it  was  "because  the  right  of  garnishment  did  not 
exist  as  against  administrators  and  executors"  that  the  legis- 
lature by  the  act  we  have  above  referred  to  "endeavored  to 
remedy  the  difficulties  arising  from  the  want  of  power  of 
a  creditor  to  garnishee"  them  with  respect  to  land,  money, 
etc.,  "belonging  to  any  heir  or  distributee  of  an  estate;"  and 
that  "in  the  absence  of  special  statutes  it  is  a  well  recognized 
rule  of  law  that  an  executor  or  administrator  can  not  in  his- 
official  capacity  be  held  liable  as  garnishee  at  suit  of  a  cred- 
itor of  a  decedent  or  of  one  who  is  a  legatee  or  distributee- 
or  creditor  of  an  estate;"  and  "no  garnishment  can  be  had 
against  an  executor  or  administrator  of  a  distributive  share* 
of  a  devisee  to  an  estate  until  the  court  has  decreed  a  dis- 
tribution of  the  proceeds  in  the  hands  of  an  administrator.'^ 
In  Millison  v.  Fisk,  43  111.  112-118,  it  is  said,  after  citing- 
cases  :  "From  these  cases  and  other  authorities  which  might 
be  cited,  we  may  deduce  the  rule,  that  a  person  deriving  hi* 
authority  from  the  law  to  receive  and  hold  money  or  prop- 
erty cannot  be  gamisheed  for  the  same  when  held  by  him 
under  such  authority.^'  Of  course,  under  express  statute 
the  rule  might  be  otherwise.  In  Eadeke  Brewing  Co.  v. 
Granger,  supra,  the  court  assumed  that  before  the  statute^ 
above  referred  to  was  adopted  in  this  state,  "an  adminis- 
trator or  executor  was  amenable  to  garnishee  process  after 
an  order  of  distribution  had  been  made^"  The  view. was; 
expressed  (idem,  p.  602)  "that  the  purpose  of  the  act  wa& 
to  enlarge  the  remedy  of  those  who  are  judgment  creditors 
of  heirs,  distributees,  legatees  and  devisees  of  a  deceased* 
person." 

The  right  to  summon  executors  before  an  order  of  distri- 
bution has  been  made  is  limited  by  the  provisions  of  the 
statute  to  cases  therein  specifically  mentioned.  In  the  pres- 
ent case  the  garnishment  was  before  order  of  payment  an(J 
before  any  order  of  distribution  had  been  made.  It  i» 
clear  that  it  was  inoperative. 

A  motion  has  been  made  to  strike  the  bill  of  exceptions* 
from  the  files,  one  of  the  grounds  of  the  motion  beins^  that 
the  bill  has  been  changed  since  it  was  signed  by  the  tria? 
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judge.  The  views  we  have  expressed  make  it  unnecessary 
to  consider  ihe  motion,  but  it  seems  to  be  necessary  to  call 
attention  to  the  fact  that  records  in  this  court  import  verity, 
and  errors  in  bills  of  exceptions  and  charges  of  the  character 
stated  will  not  be  considered  here.  Such  matters  must  be 
settled  in  the  court  where  the  cause  was  tried. 

The  order  of  the  Circuit  Court  is  correct  and  it  is  affirmed. 

Affirmed. 


National  Hollow  Brake  Beam  Company  t.  Edward  B. 

Leigh. 

Cten.  No.  11,842. 

1.  Injunctional  ordeb — when  not  appealable.  An  order  en- 
larging  the  scope  of  an  injunction  is  not  appealable. 

2.  Status  quo — propriety  of  court  in  maintaining.  Where  an 
injunction  has  been  granted  in  a  case  and  the  defendant  has  inter- 
posed a  cross-bill  therein,  it  is  proper  for  the  court,  at  the  instance 
of  such  cross-complainant,  to  undertake  to  preserve  the  rights  of 
all  parties  and  restrain  useless  and  vexatious  litigation  pending  the 
determination  of  the  controlling  questions  involved. 

Appeal  from  interlocutory  order.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frederick  A.  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1904. 
Affirmed.    Opinion  filed  March  21,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  what  is 
said  to  be  an  interlocutory  order  of  the  Circuit  Court. 

It  appears  that  appellant  filed  its  bill  of  complaint  in  the 
Superior  Court  of  Cook  county  for  an  accounting  in  refer- 
ence to  a  fund  alleged  to  be  held  by  appellee  in  trust.  At  a 
later  period  appellant  filed  another  bill  in  the  Circuit  Court 
against  appellee  and  others,  alleging  a  controversy  between 
parties  claiming  to  be  directors  of  appellant,  praying  that 
certain  parties  so  claiming  be  enjoined  from  acting  in  such 
capacity,  that  appellee  Leigh  be  enjoined  from  acting  as  sec- 
retary and  treasurer  of  appellant,  for  the  appointment  of 
a  receiver,  for  an  order  on  appellee  to  deliver  to  such  receiver 
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all  the  property  and  assets  of  the  complainant,  and  for  other 
relief.  A  receiver  was  appointed  and  upon  appeal  this  court 
affirmed  that  order.  Leigh  v.  National  Hollow  Brake  Beam 
Co.,  104  111.  App.  438.  Later,  appellee  filed  a  cross-bill  in 
the  Circuit  Court  case  seeking  thereby,  it  is  said,  to  bring 
about  an  accounting  and  adjust  all  matters  of  difference 
between  appellee,  appellant  and  other  parties  interested  in 
the  litigation.  The  cross-bill  was  demurred  to  and  the  de- 
murrer is  said  to  be  still  pending.  Meanwhile  appellee 
moved  in  the  Circuit  Court  for  an  order  enjoining  and  re- 
straining appellant,  its  agents  and  attorneys,  from  further 
proceeding  with  or  prosecuting  the  bill  which  it  had  brought 
in  the  Superior  Court  until  further  order  of  the  Circuit 
Court    An  order  was  accordingly  entered  as  follows : 

"It  is  ordered  that  all  the  parties  to  this  case,  their  agents 
and  attorneys,  be  and  are  ordered  to  refrain  and  desist  from 
further  proceeding  with,  or  prosecuting,  the  case  of  the 
^NTational  Hollow  Brake  Beam  Company  v.  Edward  B.  Leigh, 
Gen.  No.  220,643,  in  the  Superior  Court  of  Cook  county, 
in  chancery,  until  a  further  order  of  this  court." 

Defbees,  Brace  &  Hitter^  for  appellant. 

John  P.  Ahrens  and  David  S.  Geer,  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  c6urt. 

It  is  urged  that  this  order  cannot  be  sustained  because  the 
purposes  of  the  two  bills,  that  in  the  Circuit  and  that  in  the 
Superior  Court,  are  dissimilar.  Appellee  was  defendant  in 
both  bills,  and  was  enjoined  at  appellant's  instance  by  the 
Circuit  Court  from  acting  as  secretary  and  treasurer  of  ap- 
pellant. A  receiver  was  appointed.  In  the  Circuit  Court 
bill  it  was  charged  that  appellee  was  "indebted  to  complain- 
ant in  large  sums  of  money,  the  actual  amount  whereof  it  ifi 
unable  to  ascertain"  and  that  he  had  "converted  to  his  own 
use  large  sums  of  money,  bonds,  evidences  of  debt  and  effects 
of  complainant  for  which  he  refuses  to  account."  In  the 
Superior  Court  bill  it  was  charged  that  appellee  "in  order 
to  wrongfully  and  illegally  retain"  certain  money  in  his' 
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hands  "has  refused  and  still  refuses  to  render  such  account 
and  has  refused  and  still  refuses  to  restore  any  part  of  said 
sum  to  complainant  and  claims  that  he  is  entitled  to  the 
same;"  and  appellant  prays  for  an  accounting.  While  the 
Circuit  Court  bill  seeks  other  relief  also,  no  reason  appears 
why  the  matters  involved  in  both  bills  could  not  properly 
have  been  determined  in  a  single  suit. 

What  is  said  in  the  case  before  referred  to  (Laughlin  v. 
Leigh  et  al,  107  111.  App.  478-479)  is  equally  applicable 
here,  and  the  order  now  complained  of  may  properly  be 
considered  "a  condition  imposed  by  the  court  to  the  further 
continuance  of  the  injunction  and  receivership  obtained  by 
appellant."  It  is,  moreover,  in  general  accordance  with  a 
stipulation  of  the  parties  by  which  it  was  agreed  that  "all 
matters  connected  with"  said  cause  should  "be  heard  and 
determined  by"  the  judge  who  entered  the  order  now  ap- 
pealed from.  But  whatever  may  be  deemed  the  efiFect  of  that 
stipulation,  the  restraining  order  complained  of  is  clearly 
within  the  power  of  the  Circuit  Court,  which  had  juris- 
diction of  the  general  subject-matter  and  the  parties.  The 
purport  of  the  order  seems  rather  to  be  to  enlarge  the  scope 
of  the  former  injunctional  order,  the  more  effectually  to 
hold  matters  in  statu  quo  pending  the  determination  of  ques- 
tions the  disposal  of  which  might  determine  generally  certain 
matters  of  controlling  importance  in  controversy  between  the 
principal  litigants.  In  that  sense,  regarding  it  as  an  order 
enlarging  the  scope  of  an  injunction,  the  order  complained 
of  would  not  be  appealable.  City  v.  Beck,  44  111.  App.  47 ; 
Taylor  v.  Kirby,  31  111.  App.  658.  If,  however,  it  be  re- 
garded as  an  interlocutory  injunctional  order  appealable 
under  the  statute,  it  was  clearly  within  the  power  of  the 
court  in  equity,  and  it  is  certainly  a  proper  exercise  of  the 
court's  discretion  to  undertake  in  that  way  to  preserve  all 
rights  of  all  parties  and  restrain  useless  and  vexatious  liti- 
gation pending  the  determination  of  controlling  questions 
involved.     The  order  will  be  affirmed. 

Afjfirmed. 

Mn.  Justice  Smith  took  no  part  in  the  decision  of  this 
case. 
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Patrick  Beilly  t.  Fred  A.  Cooper. 

06IIL  No.  10,810. 

1.  JiTDiciAL  PBOCEEDiNos — effect  given  to,  of  sister  states.  The 
courts  of  this  state  will  give  the  same  faith  and  credit  to  judicial 
i^roceedings  had  in  other  states  as  are  given  to  them  in  such  states. 

2.  Caufobnia  law — construction  placed  upon.  In  California,  a 
provision  which  provides  that  a  Justice  of  the  peace  must  enter 
Judgmtot  at  the  close  of  the  trial  is  directory  merely. 

Attachment  proceeding.  Error  to  the  Superior  Court  of  Cook 
■County;  the  Hon.  Geobge  W.  Patton,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  March  21,  1905. 

Jahes  Edwaed  Pubnell,  for  plaintiff  in  error. 

James  F.  Tbout,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Defendant  in  error  Cooper  commenced  a  suit  in  attach- 
ment against  plaintiff  in  error  before  a  justice  of  the  peace. 
The  writ  was  served  on  certain  garnishees,  and  plaintiff  in 
-error  Reilly  filed  a  recognizance  with  surety  and  the 
garnishees  were  discharged.  Upon  the  trial  before  the  jus- 
tice, judgment  was  entered  in  favor  of  the  defendant  Eeilly, 
and  Cooper  the  plaintiff  took  an  appeal  to  the  Superior  Court 
of  Cook  county.  On  the  trial  in  that  court  the  plaintiff 
Cooper  read  in  evidence  a  transcript  of  a  judgment  entered 
in  a  city  justice  court  of  the  city  of  Los  Angeles,  California. 
It  was  admitted  that  the  justice  of  the  peace  had  jurisdiction 
of  the  parties  and  the  subject-matter  at  the  close  of  the  trial 
and  that  by  the  law  of  California  judgments  bear  interest  at 
seven  per  cent. 

The  defendant,  to  maintain  the  issue  on  his  part,  read  in 
evidence  section  892  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia relating  to  justices  of  the  peace  as  follows :  .  "Where 
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trial  is  by  court,  judgment  must  be  rendered  at  the  close  of 
the  trial." 

The  Superior  Court  found  for  the  plaintiff  and  entered 
judgment  against  defendant.  From  that  judgment  this  writ 
of  error  is  prosecuted. 

It  appears  from  the  transcript  that  without  any  order  of 
continuance  for  further  hearing,  or  any  date  being  fixed,  the 
justice  adjourned  court  and  did  not  enter  judgment  until 
about  ten  months  after  the  trial.  It  is  claimed  by  plaintiff 
in  error  that  the  justice  court  of  California,  under  the  above 
quoted  section  of  the  statute  of  that  state,  lost  jurisdiction, 
by  the  delay,  to  enter  judgment.  This  is  the  question  pre- 
sented by  the  record  for  determination.  The  courts  of  this 
state  will  give  the  same  faith  and  credit  to  judicial  proceed- 
ings had  in  other  states  as  are  given  to  them  in  such  states. 
In  determining  the  validity,  force  and  effect  of  a  judgment 
of  a  court  of  a  sister  state,  our  courts  must  look  to  the  laws 
of  such  other  state  and  be  governed  by  the  construction  of 
the  laws  of  such  state,  which  its  courts  have  given.  Belton 
V.  Fisher,  44  111.  34;  Stark  v.  Ratcliff,  111  111.  75,  In 
Heinlen  v.  Phillips,  88  Cal.  557,  the  validity  of  a  judgment 
by  a  justice  of  the  peace,  entered  six  weeks  after  the  trial, 
was  involved.  After  quoting  the  above  mentioned  section 
of  the  statute,  the  court  say :  "It  is  to  be  observed  that  no 
penalty  is  prescribed  or  consequence  attached  to  a  violation 
of  this  section,  and  we  think  that  if  the  legislature  had  in- 
tended that  the  delay  of  a  day  by  the  justice  (for  that  would 
be  a  violation  of  the  provision)  should  subject  the  parties 
to  the  expense  of  a  retrial,  it  would  have  said  so  in  express 
terms.  A  similar  but  much  stronger  provision  was  enacted 
in  relation  to  the  district  courts,  but  it  was  held  to  be  merely 
directory  (McQuillan  v.  Donahue,  49  Cal.  157).  It  is  true 
that  the  Superior  Court  is  a  court  of  general  jurisdiction, 
while  the  justice's  court  is  one  of  limited  jurisdiction.  But 
the  decision  did  not  proceed  upon  the  power  of  the  court, 
but  upon  the  intention  of  the  legislature.  The  judgment  iff 
affirmed." 
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This  decision  is  conclusive  upon  the  question  here  pre- 
sented.   The  judgment  is  affirmed. 

Affirmed. 


Chicago  Union  Traetion  Company  t.  Adolpli  ISawugcli. 

Gen.  No.  11^82. 

1.  Reverse  lever — when  failure  to  furnish^  established.  Held, 
from  the  evidence  in  this  case,  that  the  Jury  were  Justified  in  finding 
that  the  defendant  company  did  not  supply  the  car  in  question  with 
a  proper  reverse  lever,  and  that  on  account  thereof  the  injury  to  the 
plaintiff  resulted. 

2.  Fellow-bervaitt  bxtlb — when,  does  not  apply.  The  doctrine 
of  fellow-servants  does  not  apply  where  the  negligence  in  question 
is  the  master's  neglect  of  duty  in  not  providing  reasonably  safe 
appliances. 

3.  Fellow-servant  rui.e — when  instruction  €is  to,  properly  re- 
fused. Where  the  question  of  who  are  fellow-servants  is  proper  to 
be  submitted  to  the  Jury,  it  is  one  of  mixed  law  and  fact,  and  an  in- 
struction which  makes  the  determination  of  such  question  purely 
one  of  law,  is  properly  refused. 

4.  Appliances — what  neglect  of  duty  of  master  to  furnish  reason- 
ably safe.  The  duty  of  furnishing  reasonably  safe  appliances  car- 
ries with  it  the  duty  of  Inspection,  and  this  duty  cannot  be  delegated 
so  as  to  relieve  the  master  of  liability. 

5.  Rules — when  do  not  grant  immunity.  The  master  cannot  by 
rules  adopted  for  the  government  of  employees,  delegate  a  personal 
obligation  and  thus  absolve  itself  from  liability  in  the  event  of 
injury  resulting  from  negligence  with  respect  to  non-delegable 
duties. 

6.  Verdict — when  excessive.  A  verdict  of  $12,000  held  excessive 
where  the  plaintiff,  a  conductor,  was  injured  by  having  a  leg 
crushed. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ck)ok  County;  the  Hon.  Joseph  B.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903. 
Aflirmed  on  remittitur.  Opinion  filed  March  21,  1905.  Remittitur 
filed  and  Judgment  affirmed  for  $10,000,  March  21,  1905. 

Statement  by  the  Court.  The  accident  upon  which  this 
action  is  based  occurred  about  eleven  o'clock  at  night  on  July 
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.3,  1901,  on  Van  Buren  street  near  State  street  in  the  city 
of  Chicago.  Appellant  has  a  double  street  car  track  in  that 
part  of  Van  Buren  street,  with  a  switch  connecting  the  two 
main  tracks. 

The  cars  in  use  were  so  constructed  as  to  be  capable  of 
running  in  either  direction,  with  a  fender  at  each  end.  The 
fender  on  the  rear  end  of  the  car  for  the  time  being  was 
usually  fastened  up,  while  the  fender  at  the  front  end  was 
down  and  extended.  This  necessitated  putting  up  one  fender 
and  letting  down  the  other  on  each  car  at  the  end  of  the  run, 
where  the  accident  happened.. 

Appellee  was  a  conductor  in  the  employ  of  appellant  At 
the  time  of  tlie  accident  his  car,  which  was  east-bound,  had 
jreached  the  terminus  of  its  run  and  was  about  to  switch  over 
into  the  other  track  for  its  return  trip.  It  was  standing 
still  at  the  time,  the  motorman  being  at  the  east  end  of  the 
-car.  Appellee  went  to  the  west  end  of  his  car  for  the  pur- 
jpose  of  letting  down  the  fender  at  that  end.  He  found  that 
another  car,  which  had  also  just  come  in  from  the  west,  had 
run  up  so  close  to  his  car  that  he  could  not  lower  the  fender. 
He  asked  the  motorman  of  that  car  to  move  it  back.  The 
motorman  promised  to  do  this,  and  attempted  to  turn  the 
handle  so  as  to  reverse  the  power.  The  handle  being  one 
adapted  to  a  larger  motor,  slipped  on  the  post  and  failed 
to  reverse  the  power.  When  he  applied  the  power,  the  car, 
instead  of  moving  backward,  started  forward  and  appellee's 
leg  was  caught  between  the  cars. 

John  A.  Rose  and  Louis  Boisot,  for  appellant;  W.  W. 
<turlet^  of  counsel. 

PiNCKNET,  Tatoe  &  Abbott  and  Thomas  A.  Leach,  for 
appellee. 

Me.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  simple  and  undisputed.  The 
cause  of  the  unexpected  motion  of  the  rear  or  Twelfth  street 
icar  was  this*:  appellant  used  on  its  lines  two  different  sizes 
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of  motors,  and  these  different  motors  had  different  kinds 
of  handles.  These  handles  are  removable.  When  the  cars 
are  taken  to  the  car  barns  the  handles  are  taken  off  and  put 
in  a  place  by  themselves  ready  for  use  again  when  occasion 
may  require.  The  motor  on  the  Twelfth  street  car  in  ques- 
tion was  a  small  motor.  The  handle  which  the  motorman 
was  using  was  adapted  to  the  large  motor.  The  explanation 
of  the  use  of  this  handle  on  the  car  at  the  time  is  shown 
in  the  evidence.  The  motorman  had  been  running  a  car 
with  a  large  motor  during  the  day.  Something  became 
-wrong  with  that  car  and  he  telephoijed  to  the  car  bam  for 
another  car.  A  car  with  a  small  motor  was  sent  out  to  him 
from  the  barn  in  charge  of  a  man  employed  in  the  bam. 
The  cars  met  at  a  point  about  a  mile  from  the  barn  and  the 
bam  man  delivered  the  car  in  question  to  the  motorman,  and 
took  from  him  the  car  he  had  been  running.  In  exchanging 
cars  they  did  not  exchange  handles. 

Appellant  contends  that  the  evidence  shows  without  dis- 
pute that  appellee  and  the  motorman,  by  whose  act  he  was 
injured,  were  at  the  time  of  the  accident  directly  co-operat- 
ing in  the  same  work  for  a  common  master  so  as  to  exercise 
a  mutual  influence  upon  each  other,  promotive  of  proper 
caution;  and  that  they  were,  therefore,  fellow-servants,  and 
accordingly  there  cannot  be  a  recovery  in  this  case.  The 
proposition  that  they  were  fellow-servants  is  not  disputed  by 
appellee.  His  contention  is  that  the  rule  of  non-liability  on 
the  part  of  the  master  for  the  negligence  of  a  fellow-servant 
has  no  application  when,  as  in  this  case,  the  negligence  was 
the  master's  negligence  in  failing  to  provide  a  proper  reverse 
lever  or  power  handle. 

The  question  then  is,  was  appellant  negligent  in  failing  to 
provide  a  proper  lever  or  power  handle  ?  This  is  the  negli- 
gence charged  in  the  second,  third,  fourth  and  fifth  counts  of 
the  declaration,  and  in  the  second  and  third  additional 
counts. 

The  undisputed  evidence  is  that  the  bam  man,  who  took 
the  car  from  the  bam  to  the  motorman,  selected  a  proper 
handle  or  lever  for  the  car  and  took  the  car  out  with  it    He 
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could  not  remember,  however,  whether  he  turned  his  lever 
over  to  Hunt,  the  motorman,  or  whether  Hunt  took  the  lever 
off  from  his  ear  and  put  it  on  the  car  which  Anderson,  the 
barn  man,  delivered  to  him.  Hunt,  the  motorman,  did  not 
remember,  while  testifying,  whether  Anderson,  the  bam  man, 
when  he  delivered  the  car  to  him  (Hunt)  at  Twelfth  and 
Fortieth  streets,  also  delivered  a  handle,  or  whether  he 
(Hunt)  took  the  handle  off  the  car  he  bad  been  using.  He 
did  not  discover  that  he  had  the  wrong  handle  until  after 
the  accident  happened;  that  from  the  time  he  received  the 
car  until  the  accident  happened  he  did  not  look  to  see 
whether  he  had  the  right  or  wrong  handle.  It  is  not  dis- 
puted that  he  was  using  the  wrong  handle  at  the  time  of  the 
accident.  A  fair  inference  from  this  testimony  is  that  when 
Anderson  reached  Twelfth  and  Fortieth  streets  and  de- 
livered the  car  he  took  the  handle  off  the  car;  and  when 
Hunt  received  the  car,  he  took  the  handle  off  the  car  which 
he  had  been  funning  and  put  it  on  the  car  in  question  which 
he  received  from  Anderson.  The  jury  was  justified  in  draw- 
ing this  inference  from  the  evidence.  Indeed,  it  is  not  ap- 
parent that  any  other  inference  could  be  drawn.  If  that  be 
the  fact,  and  we  think  it  was,  appellant  did  not  furnish  to 
Hunt,  the  motorman,  the  proper  handle  or  lever  for  the  car. 
This  was  its  duty. 

In  C.  B.  &  Q.  R.  R.  Co.  v.  Avery,  109  111.  314,  the  court 
says :  "The  negligence  of  fellow-servants  is  one  of  the  ordi- 
nary perils  of  the  service  which  one  takes  the  hazard  of  in 
entering  into  any  employment.  But  the  master's  own  duty 
to  the  servant  is  always  to  be  performed.  The  neglect  of 
that  duty  is  jaot  a  peril  which  the  servant  assumes,  and  where 
the  performance  of  that  duty  is  devolved  upon  a  fellow- 
servant,  the  master's  liability  in  respect  thereof  still  remains. 
Care  in  the  supplying  of  safe  instrumentalities  in  the  doing 
of  the  work  undertaken  is  the  duty  of  the  master  to  the 
servant,  hence  the  rule  of  non-liability  on  the  part  of  an 
employer  for  the  negligence  of  a  fellow-servant  has  no  applica- 
tion in  this  case,  where  the  negligence  in  question  is  the  mas- 
ter's neglect  of  duty  in  the  providing  of  safe  appliances.'' 
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See  also  C.  &  E.  I.  K.  R.  Co.  v.  Kneirim,  Adm'x.,  152  111. 
458;  C.  &  A,  R.  R.  Co.  v.  Maroney,  170  111.  520;  B.  &  O. 
R.  R.  Co.  V.  Baugh,  149  U.  S.  368. 

It  will  not  do  to  say^  as  coimsel  for  appellant  do^  that 
whether  the  accident  was  caused  by  the  act  of  the  motorman 
in  attempting  to  back  his  car  by  the  use  of  a  wrong  lever, 
or  that  it  was  caused  by  the  act  of  the  motorman  in  taking  the 
wrong  lever  when  he  exchanged  cars,  the  cause  of  the  acci- 
dent was  the  act  of  the  motorman,  a  fellow-servant.  The 
duty  of  furnishing  safe  appliances  carries  with  it  the  duty 
of  inspection,  and  this  duty  cannot  be  delegated,  so  as  to 
relieve  the  master  of  liability.  C  &  E.  I.  R.  R.  Co.  v. 
Kneirim,  supra;  C.  &  A.  R  R.  Co.  v.  Maroney,  supra;  B.  & 
O.  R.  R  Co.  V.  Baugh,  supra.  So  that,  although  rules  2 
and  15  of  appellant,  offered  in  evidence,  required  motormen 
taking  charge  of  a  car  to  examine  carefully  the  machinerj-^ 
and  ironwork  and  particularly  the  brake  mechanism,  and 
power  handles  of  their  cars,  before  starting  on  each  trip,  and 
report  any  repairs  that  may  be  needed,  the  motorman  in  dis- 
charging that  duty  stood  in  the  place  of  appellant  and  be- 
came a  substitute  for  appellant,  a  vice-principal,  and  appel- 
lant is  liable  for  his  acts  or  his  negligence,  to  the  same  extent 
as  though  appellant  itself  had  by  some  officer  or  agent  ap- 
pointed and  designated  for  that  duty  performed  the  act  or 
was  guilty  of  the  negligence.  Atchison,  T.  etc.  R  R.  v. 
Moore,  29  Kansas,  452. 

Appellant  requested  and  the  court  refused  the  following 
instruction : 

"The  court  instructs  the  jury  that  the  plaintiff  and  the 
servant  in  charge  of  and  operating  said  car  which  struck  said 
plaintiff  were  fellow-servants,  and  the  plaintiff  cannot  re- 
cover under  the  first  count  of  the  original  declaration,  even 
if  you  find  from  the  evidence  that  said  servant  was  guilty 
of  negligence  in  the  manner  in  which  he  operated  said  car 
at  the  time  and  place  in  question." 

The  action  of  the  court  in  refusing  to  give  the  instruction 
is  assigned  for  error.  We  do  not  think  it  was  error  to  refuse 
the  instruction.    It  may  be  correct  to  say  that  the  negligence 
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charged  in  the  first  count  of  the  original  declaration  does  not 
include  the  question  as  to  the  proper  equipment  or  construc- 
tion of  the  car.  Upon  that  point  we  express  no  opinion. 
Whether  two  servants  of  the  same  master  in  a  given  case 
are  fellow-servants  is  a  mixed  question  of  law  and  fact.  This 
instruction  makes  it  a  question  of  law  alone,  and  leaves  to 
the  jury  no  question  of  fact  to  determine  as  to  the  relation 
of  the  two  men.  If  that  question  is  a  material  question  in 
this  case,  and  we  do  not  think  it  is,  it  was  for  the  court, 
by  proper  instructions,  to  define  the  relation  of  fellow-ser- 
vants, and  for  the  jury  to  determine  from  the  evidence 
whether  the  relation  as  thus  defined  existed  in  fact  Appel- 
lant cannot  complain  of  this  ruling  of  the  court  for  the 
further  reason  that  the  court  fully  instructed  the  jury  as  to 
what  constituted  fellow-servants  in  other  instructions,  par- 
ticularly in  the  fifth  and  twenty-fifth  instructions  given  at 
appellant's  request,  where  the  substance  of  this  refused  in- 
struction was  given. 

Upon  a  careful  consideration  of  the  question  of  the  amount 
of  damages  awarded  in  this  case,  we  have  concluded  that  the 
damages,  are  excessive  and  that  $2,000  must  be  remitted. 

Finding  no  error  in  the  record  the  judgment  will  be 
alSSrmed  upon  a  remittitur  of  $2,000  being  filed  by  appellee 
in  ten  days;  otherwise  it  will  be  reversed  and  the  cause 
remanded. 

Afftrmed  on  remittitur. 

March  21,  1905,  remittitur  filed  and  judgment  affirmed 
for  $10,000. 


George  E.  White  r.  The  Western  State  Bank. 

Gen.  No.  11,584.  • 

1.  Objection — wTien  comes  too  late.  Where  the  appellant  did  not 
except  to  the  ruling  of  the  court  sought  to  he  reviewed,  an  assign- 
ment of  error  with  respect  thereto  will  not  be  considered. 

2.  GuAEANTY — what  prima  facie  evidence  of  consideration  for. 
The  words,  "for  value  received,"  are  prim^a  facie  evidence  of  con- 
sideration to  support  a  guaranty. 
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3.  GtTAKANTT — fchat  suMcient  consideration  to  support.  Where 
a  note  is  given  in  renewal  of  another,  upon  which  the  defendant 
was  guarantor,  and  such  renewal  note  was  not  accepted  until  the 
defendant  had  guaranteed  the  same,  it  is  immaterial  that  the  execu- 
tion of  the  note  antedated  the  execution  of  the  guaranty. 

4.  Seoondaby  evidence — lohen  admission  of,  not  error.  Evidence 
to  the  effect  that  a  particular  note  was  given  in  renewal  of  another 
note  for  like  amount  is  not  improper  in  rebuttal,  where  a  witness 
called  hy  the  complaining  party  was  permitted  without  objection  to 
testify  to  similar  matters. 

Action  of  assumpsit..  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opin- 
ion filed  March  21,  1905. 

Statement  by  the  Court*  This  is  an  action  of  assumpsit  on 
an  alleged  guaranty  brought  by  appellee  against  appellant. 
The  trial  resulted  in  a  judgment  for  $2,543.75  in  favor  of 
appellee,  and  this  appeal  is  prosecuted  to  reverse  the  judg- 
ment. 

The  declaration  consists  of  three  special  counts  and  the 
common  counts.  Appellant  pleaded  the  general  issue  and  no 
consideration.    Issues  were  joined  on  these  pleas. 

On  the  trial  a  note  for  $2,500  signed  by  the  Delaney  Stone 
Co.,  payable  to  appellee  and  guaranteed  by  one  George  Pret- 
zel, was  produced  by  appellee  and  also  the  separate  guaranty 
of  the  note  by  appellant,  and  the  execution  of  the  note  and 
guaranty  was  proved  and  the  note  and  guaranty  were  offered 
in  evidence.     The  note  reads  as  follows: 

"$2,500.00  Chicago,  111.,  November  10,  1902. 

"Four  months  after  date,  for  value  received,  the  under- 
signed promises  to  pay  to  the  order  of  George  Pretzel  at  The 
Western  State  Bank  at  its  office  in  Chicago  Twenty-five  Hun- 
dred &  no/100  Dollars,  with  interest  at  the  rate  of  seven 
per  cent  per  annum  after  maturity  until  paid,  and  agrees 
to  pay  all  costs  &  expenses  paid  or  incurred  in  collecting 
this  note  including  reasonable  attorneys'  fees.  In  case  of 
the  insolvency  of  the  undersigned  or  either  of  them  any 
indebtedness  due  from  the  legal  holder  hereof  to  the  under- 
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signed  or  either  of  them  may  be  appropriated  &  applied 
hereon  at  any  time,  as  well  before  as  after  maturity  hereof. 

"Delaney  Stone  Co., 
"By  George  Pretzel, 

"Pres." 

Endorsed  upon  the  note  is  the  following: 

"For  value  received  the  undersigned  hereby  guarantees 
the  prompt  payment  of  this  note  at  maturity  or  at  any  time 
thereafter,  waiving  demand,  protest  and  notice  of  protest  or 
non-payment. 

"George  Pretzel." 

The  guaranty  reads  as  follows : 

"Chicago,  111.,  Dec.  9,  1902. 
"For  value  received  the  undersigned  hereby  guarantees 
the  payment  at  maturity,  or  at  any  time  thereafter  with 
interest  at  7^  per  annum,  of  a  certain  note  for  $2,500  dated 
Nov.  10,  1902,  and  due  four  months  after  date  made  by  the 
Delaney  Stone  Company,  payable  at  The  Western  State  Bank 
to  the  order  of  George  Pretzel  and  by  him  endorsed,  waiving 
demand,  protest  and  notice  of  protest  or  non-payment. 

"Geo.  E.  White." 

Appellee  in  further  proof  of  its  case  then  examined  the 
witness  Johnson,  president  of  appellee,  as  to  a  conversa- 
tion he  had  with  appellant,  at  the  banking  office  of  appellee, 
on  or  about  November  10,  1902.  The  following  question 
was  asked  the  witness :  "State  what  was  said."  Appellant's 
attorney  objected  upon  the  ground  that  "the  guaranty  must 
be  in  writing,  and  speak  for  itself.  Conversations  are  not 
admissible."  The  court  ruled  that  the  proof  was  premature ; 
that  a  consideration  was  to  be  presumed.  Thereupon  the 
plaintiff  rested. 

To  maintain  the  issues  on  the  part  of  defendant,  appel- 
lant testified  that  he  never  received  any  money  or  thing  for 
signing  the  guarantee  sued  on ;  that  he  did  not  know  whether 
the  note  dated  November  10,  1902,  was  given  to  take  up 
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another  note  due  on  that  date  or  not;  that  he  thought  there 
was  a  note  dated  on  or  about  November  10,  1902 ;  that  he  did 
not  remember  whether  he  signed  that  note  as  guarantor  or 
not ;  that  he  had  a  talk  with  Johnson,  president  of  appellee, 
about  the  time  the  note  was  given ;  that  he  did  not  remem- 
ber of  stating  to  Johnson,  shortly  after  November  10,  1902, 
that  if  appellee  would  surrender  a  prior  note  on  which  he 
was  guarantor  he  would  like  to  substitute  for  that  note  a 
note  with  a  separate  undertaking  so  as  to  have  recourse 
against  Pretzel ;  that  he  had  a  conversation  before  this  paper 
sued  on  was  executed,  at  which  the  subject  of  his  giving  a 
guaranty  was  discussed ;  that  he  signed  the  paper  sued  on  at 
his  office;  that  he  did  not  know  whether  the  money  was 
loaned  on  November  10,  1902,  on  the  strength  of  the  note, 
or  whether  any  consideration  of  any  kind  passed  to  the  De- 
laney  Stone  Company. 

Johnson  was  recalled  in  rebuttal  by  appellee  and  testified 
that  he  had  a  conversation  with  appellant  on  or  about  De- 
cember 9,  1902,  in  which  he  demanded  of  appellant  pay- 
ment of  the  matured  note  for  $2,500  on  which  appellant  was 
guarantor;  that  appellant  requested  a  little  more  time  and 
stated  he  would  take  up  the  note  and  carry  it  himself;  that 
he  would  like  to  have  the  form  changed,  so  that  if  he  did 
take  it  up  and  carry  it  himseW  his  name  would  not  appear 
on  it,  and  he  would  be  able  to  hold  Pretzel  liable  to  him; 
that  appellant  wanted  him  to  accept  a  note  of  the  Delaney 
Stone  Co.  to  Pretzel's  order  and  by  Pretzel  endorsed,  instead 
of  the  note  with  the  guarantee  on  it;  that  witness  consented 
on  behalf  of  appellee;  that  appellant  asked  witness  to  send 
the  separate  guaranty  by  mail;  that  witness  sent  the  guar- 
anty sued  on  and  it  came  back  signed;  and  appellee  then 
cancelled  and  returned  the  note  to  the  Delaney  Stone  Com- 
pany. 

Mr.  Thompson  was  called  by  appellee  and  testified  that 

he  was  note  teller  for  appellee  in  December,  1902,  and  saw 

the  instrument  dated  December  9,  1902,  at  appellee's  bank- 

'ing  office;  that  he  then  had  in  his  possession  a  note  of  the 

Delaney  Stone  Company  due  November  10,  1902,  on  which 
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the  name  of  appellant  appeared,  and  cancelled  it^  and  de- 
posited the  letter  which  contained  the  cancelled  note  in 
appellee's  letter  box;  that  witness  never  saw  the  note  again ;5 
that  it  is  not  in  the  possession  of  witness  or  of  appellee. 

Newman,  Noktheup,  Levinson  &  Becker,  for  appel- 
lant 

Long  &  Peice,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court.. 

It  is  urged  by  appellant  that  where  a  guaranty  is  made 
after  the  completion  of  a  note  or  contract  there  is  no  pre- 
sumption of  consideration,  but  the  contrary,  and  the  plain- 
tiff must  prove  a  new  and  express  consideration  in  order 
to  enforce  it;  and  that  the  ruling  of  the  trial  court  in  this, 
case  that  a  consideration  was  to  be  presumed,  was  erroneous- 
Appellant  did  not  except  to  the  ruling  of  the  court.  Objec- 
tion^ to  it  is  now  urged  for  the  first  time.  "It  comes  too* 
late."  In  Montague  v.  Selb  et  al,  106  111.  49,  the  court 
said :  "We  have  often  held  a  party  cannot  be  allowed  to  lie 
by  and  permit  matters  to  pass  unchallenged,  and  then  tirger 
them  as  objections  for  the  first  time  in  this  court.''  The- 
ruling  in  question  was  made  by  the  court  and  was  acted 
upon  by  appellee  and  acquiesced  in  by  appellant.  The  trial 
of  the  case  proceeded  upon  the  theorj''  of  the  ruling  without 
any  question  being  raised  as  to  its  correctness,  and  it  would 
be  unjust  to  permit  it  now  to  be  questioned.  As  said  in 
Gillham  v.  State  Bank,  2  Scam,  250:  "The  rules  of  law 
regulating  trials  are  designed  to  facilitate  and  promote  jus- 
tice. They  are  not  designed  as  traps  to  ensnare  the  unwary 
or  defeat  the  substantial  ends  of  justice.  If  a  party  fails- 
to  introduce  some  necessary  link  in  the  chain  of  testimony 
to  make  out  his  case,  and  such  failure  is  evidently  the  result 
of  oversight,  the  proper  course  for  the  defendant  is  to  apply 
for  a  non-suit,  and  then  it  is  a  matter  of  discretion  with  the- 
court  trying  the  cause  to  permit  the  plaintiff  to  introduce: 
further  evidence,  if  he  can,  to  supply  the  defective  link.'* 

In  the  case  at  bar  is  was  not  an  oversight  that  the  evi- 
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dence  showing  the  consideration  for  the  guaranty,  if  any  ad* 
ditional  evidence  was  needed,  was  not  gone  into  by  appellee- 
Appellee  rested  its  case  only  after  the  court  ruled  that  the* 
evidence  was  premature.  Appellee  in  obedience  to  the 
ruling,  and  relying  upon  the  acquiescence  of  appellant  in 
the  ruling,  refrained  from  introducing  any  evidence  as.to- 
the  original  transaction  out  of  which  the  guaranty  in  ques- 
tion arose. 

In  Kank.  &  111.  Eiver  E,  K.  Co.  v.  Chester,  62  111.,  235,. 
it  was  claimed  on  appeal  that  damages  in  a  condemnation 
case  should  have  been  assessed  separately  on  two  separate 
tracts  composing  one  farm.  The  court  say  (p.  236) :  "It 
is  not  a  question  affecting  the  jurisdiction  of  the  subject 
matter,  and,  aside  from  such  questions,  it  is  a  rule  of  general 
application  in  courts  of  law,  that  if  a  party  acquiesce  in 
the  mode  of  conducting  a  cause  by  his  adversary,  by  failing* 
to  object  and  except  in  apt  time,  then  whether  the  question 
pertain  to  the  introduction  of  evidence,  the  measure  of  dam- 
ages, or  instructions  of  the  court  to  the  jury,  he  will  be  pre- 
cluded from  raising  it  in  the  Appellate  Court."  See  also^ 
Selby  V.  Hutchinson,  Admr.,  4  Gilm.  319. 

Upon  the  question  of  consideration  we  think  the  guar- 
anty shows  a  consideration  on  its  face  in  the  words  "For 
value  received."  This,  at  least,  is  prima  facie  evidence  of  a 
valuable  consideration  "and  the  necessity  of  controlling  it  is^ 
devolved  on  the  defendant"  2  Greenleaf  on  Ev.  (16  Ed.), 
Sec.  105.  But  whether  this  guaranty,  upon  its  face,  imparts, 
a  consideration,  is  unnecessary  for  us  to  decide;  for  the^ 
testimony  of  the  witness  Johnson  and  the  witness  Thompson, 
in  connection  with  the  testimony  of  appellant,  abundantly 
proves  an  adequate  consideration.  From  the  testimony  of 
these  witnesses  it  appears  without  substantial  controversy 
that  appellant  was  a  guarantor  upon  a  promissory  note  for 
$2,600  which  matured  on  November  10,  1902,  made  by  the- 
Delaney  Stone  Company  and  held  by  appellee.  This  note  was' 
not  paid.  Appellee  demanded  payment  of  appellant  and  at 
appellant's  request  for  more  time  the  papers  as  shown  in 
evidence  were  prepared  and  signed  and  delivered.     It  mat- 
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ters  not  that  the  note  was  executed  on  November  10,  1902. 
It  was  not  accepted  by  appellee  in  payment  of  the  note  ma- 
turing on  that  date  until  the  guaranty  in  question  was  exe- 
cuted and  delivered.  The  note  and  guaranty  were  then  ac- 
cepted by  appellee  and  the  note  and  guaranty  then  held  by 
appellee  were  cancelled  and  the  note  was  returned  to  the 
stone  company.  This  formed  a  good  consideration  for  the 
guaranty  sued  on.  The  papers  were  one  transaction  and 
the  consideration  of  the  note  was  the  consideration  for  the 
guaranty. 

It  is  urged  by  appellant  that  incompetent  evidence  was 
admitted  in  rebuttal  "to  the  effect  that  the  note  of  Novem- 
ber 10,  1902,  was  given  in  payment  of  a  prior  note  of  $2,500 
endorsed  by  the  defendant,  and  that  the  prior  note  was  not 
cancelled  or  delivered  up  until  after  the  guaranty  of  Decem- 
ber 9,  1902,  had  been  signed  and  delivered  to  the  plaintiff" 
without  the  production  of  the  prior  note  and  putting  it  in 
evidence.  We  find  no  reversible  error  in  admitting  this  evi- 
dence. Johnson  had  testified  regarding  the  prior  note  and 
the  guaranty  of  appellant  thereon,  and  the  arrangement  for 
an  extension  of  time,  and  the  form  of  the  papers,  without 
objection.  There  was  no  basis  for  the  objection,  upon  the 
ground  that  the  former  note  was  not  produced. 

We  are  of  opinion  that  there  is  no  reversible  error  in  the 
record,  and  the  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Chicago  City  Railway  Company  v.  Ellas  Lowitz. 

Gen.  No.  11^86. 

1.  Objection — when  waived.  An  objection  to  the  competency 
of  evidence  Is  waived  where  the  counsel  for  the  complaining  party 
has  stated  with  respect  to  the  offer  of  such  evidence,  "I  will  let 
counsel  prove  that  fact  If  he  can.  I  will  make  no  objection  to 
that,  to  show  the  sincerity  of  the  offer." 

2.  Custom— tcTten  competent.  It  Is  competent  In  connection 
with  a  charge  of  negligence  to  establish  a  custom  of  the  defendant 
traction  company  to  stop  Its  cars  at  a  particular  crossing  at  the 
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near  side  of  the  street  rather  than  at  the  far  side,  which  is  the 
general  rule. 

3.  Rules — when  competent  upon  charge  of  negligence.  The 
rules  of  the  defendant  traction  company  with  respect  to  the  duties 
of  motormen  and  conductors  when  about  to  cross  steam  railroad 
crossings  and  the  bringing  of  cars  to  a  full  stop,  held,  competent 
upon  the  question  of  a  custom  of  stopping  at  the  near  side  of  the 
street  and  in  connection  with  the  other  charges  of  negligence  in 
the  case. 

4.,  Re-dieect  examinatioit — tohat  proper  upon.  Where  upon 
cross-examination  parts  of  a  conversation  are  elicited,  upon  re- 
direct it  is  proper  to  permit  the  entire  conversation  to  be  brought 
out. 

5.  BxFEBT  TESTIMONY — whot  Competent  by  way  of.  It  is  com- 
petent for  an  expert  medical  witness  to  testify  as  a  matter  of 
opinion  that  there  was  "apparent  inability  to  use"  a  hip. 

6.  Pain — when  complaints  of,  proper.  Complaints  of  pain  made 
by  the  party  injured  may  be  testified  to  by  a  witness  who  heard 
them,  where  such  complaints  were  made  within  an  hour  of  the 
accident, 

7.  Instruction — must  not  single  out  particular  evidence.  An 
instruction  is  improper  which  singles  out  particular  evidence  in 
the  case  and  which  forms  a  link  in  the  chain  of  evidence  and 
which  does  not  in  itself  constitute  negligence  upon  which  a  recov- 
ery can  be  predicated. 

8.  Passenger — when  may  alight  from  car,  A  passenger  is 
within  his  legal  rights  in  attempting  to  alight  from  a  car  which 
has  cozhe  to  a  full  stop  at  a  point  where  the  cars  of  the  defendant 
company  were  accustomed  to  stop. 

9.  Verdict — when  not  excessive,  A  verdict  for  $4,750  is  not 
excessive  where  the  evidence  shows  that  the  plaintiff,  though  well 
advanced  in  years,  was  in  general  good  health  and  possessed  of 
good  vigor  and  activity  and  received  as  a  result  of  the  accident  a 
broken  bone  which  has  never  united,  and  never  will,  and  which 
has,  in  all  probability,  deprived  him  of  all  capacity  to  work  and 
earn  money. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1903.    Affirmed.     Opinion  filed  March  21,  1905. 

Statement  by  the  Court.  Appellant  was  engaged  in  oper- 
ating an  electric  line  of  street  railway  upon  and  along  Indi- 
ana avenue  in  the  city  of  Chicago.     Indian^  avenue  runs 
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north  and  south  and  40th  street  runs  east  and  west,  crossing 
Indiana  avenue  at  right  angles.  Running  along  40th  streist 
are  steam  railroad  tracks  which  cross  Indiana  avenue  at 
grade ;  and  immediately  south  of  40th  street  the  South  Side 
Elevated  Railroad  runs  east  and  west,  across  Indiana  ave- 
nue. On  the  southeast  comer  of  40th  street  and  Indiana 
avenue  there  is  constructed  an  entrance  and  stairway  to  the 
elevated  structure. 

Appellee  claims  that  on  the  evening  of  October  11,  1899, 
in  company  with  his  two  sons  and  one  D.  C.  Thixton,  he 
visited  at  the  house  of  a  friend  on  Princeton  avenue,  between 
47th  and  48th  streets,  and  between  ten  and  ten  thirty  o'clock 
they  started  to  return  to  their  homes.  They  walked  to 
47th  street  and  took  a  car  going  east  on  the  47th  street  line. 
Upon  arriving  at  Indiana  avenue  they  transferred  to  a  north- 
bound car  on  Indiana  avenue.  When  they  reached  40th 
street  the  car  stopped,  as  is  the  custom,  before  crossing  the 
railroad  tracks  on  40th  street,  for  the  purpose  of  enabling 
the  conductor  of  the  car  to  go  forward  and  ascertain  if  it 
was  safe  for  the  street  car  to  pass  over  the  tracks.  As  soon  as 
the  car  stopped  the  conductor  went  ahead  to  see  if  there  was 
any  danger,  and  seeing  that  the  way  was  dear,  signaled  the 
motorman  to  start  ahead.  The  motorman  in  charge  of  the 
car  started  the  car  forward  and  took  it  across  the  railroad 
tracks. 

Appellee  claims  that  when  he  entered  the  Indiana  avenue 
car  the  conductor  was  informed  that  they  wished  to  step  on 
the  south  side  of  40th  street.  When  the  car  stopped,  appel- 
lee and  his  son  William  left  their  seats  in  the  car  and  went 
out  upon  the  rear  platform  of  the  car.  The  son  stepped  ofF 
the  car  safely.  Appellee,  following  closely  behind  him,  had 
one  foot  on  the  step  and  the  other  upon  the  ground,  in  the 
act  of  alighting  from  the  car,  and  the  car  started  and  he  was 
thrown  to  the  ground,  receiving  the  injuries  complained  of. 

William  J.  Hynes,  Watson  J.  Ferby  and  Edward  C. 
HiGGiNs,  for  appellant;  Mason  B.  Stabbing,  of  counseL 
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Wing  &  Wing,  for  appellee;  Fbanklin  B.  Hussbt,  of 
counseL 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

It  is  urged  by  appellant  that  improper  evidence,  preju- 
dicial to  appellant,  was  admitted  during  the  trial  at  various 
times.  Appellee  was  permitted  to  introduce  evidence  to  show 
that  it  was  customary,  or  a  common  practice,  for  people  to 
get  off  cars  of  appellant  on  the  south  side  of  40th  street,  when 
such  cars  came  to  a  stop  for  the  purpose  of  "making  the 
crossing,^'  for  the  purpose,  among  others,  to  take  the  elevated 
trains  at  that  point.  Evidence  of  this  character  was  elicited 
on  cross-examination  of  Coley,  who  at  the  time  of  the  acci- 
dent was  a  conductor  in  the  employ  of  appellant;  and  also 
from  Latcham  and  McFarland,  called  by  appellee,  in  re- 
buttal. Several  witnesses  had  been  called  by  appellant  on 
this  point.  At  the  close  of  appellant's  case,  and  while  appel- 
lee was  putting  in  his  rebuttal,  counsel  for  appellee  offered 
to  prove  that  at  and  prior  to  the  time  of  the  accident,  it  was 
the  custom  and  a  usual  thing  for  passengers  to  alight  on  the 
south  side  of  the  tracks  and  take  the  elevated  and  boulevard 
trains.  Thereupon  counsel  for  appellant  said:  "I  will  let 
counsel  prove  that  fact  if  he  can.  I  will  make  no  objection 
to  that,  to  show  the  sincerity  of  the  offer.''  It  would  seem 
that,  whether  this  line  of  testimony  introduced  by  appellee 
was  proper  rebuttal  or  not,  the  objection  to  it  was  waived  by 
appellant 

We  do  not  think  the  case  of  South  Chicago  City  Ry.  Co. 
v.  Dufresne,  200  111.,  456,  cited  by  appellant  on  this  objec- 
tion is  in  point.  The  question  there  decided  was  that  it 
was  not  competent  to  prove  a  custom  and  practice  of  peo- 
ple to  get  upon  cars  while  they  were  in  motion,  at  a  certain 
crossing  of  railway  tracks.  The  question  decided  in  that 
case  was  very  different  from  the  one  now  before  us. 

The  reasonable  practice  6f  stopping  the  north-bound  cars 
at  the  south  side  of  40th  street  before  attempting  to  cross 
the  steam  railroad  tracks,  for  the  purpose  of  ascertaining 
whether  there  was  any  danger  in  crossing,  would  have  a 
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tendency  to  induce  the  practice  or  custom  for  passengers  to 
get  on  and  alight  from  the  cars  at  that  point.  If  that  was  a 
fact,  then  under  the  rule  laid  down  in  North  Chicago  Ry. 
Co.  V.  Kaspers,  186  111.,  246,  it  became  appellant's  duty  to 
run  its  cars  "in  reference  to  the  practice  which  it  recognized 
and  aided."  We  find  no  reversible  error  in  admitting  the 
evidence. 

Appellant  insists  that  it  was  error  to  admit  in  evidence  a 
part  of  section  26  of  the  rules  of  appellant  regarding  the  du- 
ties of  motormen  and  conductors  when  about  to  cross  steam 
railroad  crossings  and  the  bringing  of  cars  to  a  full  stop  be- 
tween 15  and  25  feet  from  steam  railroad  crossings,  and  that 
the  gripman,  motorman  or  driver  is  responsible  for  the  man- 
agement of  the  train  or  car  during  the  absence  of  the  con- 
ductor. We  think  the  rule  was  admissible  to  show  a  prac- 
tice and  custom  of  stopping  the  cars  at  the  point  of  injury, . 
and  as  tending  with  the  other  evidence  in  the  case  to  show 
negligence  in  the  management  of  the  car.  L.  S.  &  M.  S.  Ry. 
Co.  V.  Ward,  135  111.,  511.  It  was  not  competent  for  the 
purpose  of  founding  a  substantive  cause  of  action  upon  its 
breach,  but  as  throwing  light  upon  the  question  of  the  de- 
gree of  care  that  was  exercised  by  appellant  in  starting  its  car 
while  appellee  was  in  the  act  of  alighting  from  the  car. 
Such  a  practice  and  custom,  known  and  relied  upon  by  appel- 
lant and  its  emploj?ees  and  by  the  public,  would  necessarily 
enter  into'and  become  a  part  of  the  res  gestae  of  the  injury 
complained  of.  It  was  held  in  St.  Louis  National  Stock 
Yards  v.  Godfrey,  198  111.,  288,  where  evidence  was  ad- 
mitted by  the  trial  court  as  to  the  usual  manner  of  conduct- 
ing the  business  of  appellant  and  others  in  appellant's 
yards,  that  "the  environment  and  usual  manner  of  conduct- 
ing the  business  involved  at  the  place  of  injury  is  competent 
as  shedding  light  on  the  acts  and  conduct  of  the  parties.'* 
The  cases  of  North  Chicago  Street  R.  R.  Co.  v.  Irwin,  202 
111.,  345,  and  L.  S.  &  M.  S.  Ry.  Co.  v.  Brown,  123  HI.  162, 
hold  to  the  same  general  effect  that  the  existence  of  a  custom 
enters  into  the  consideration  of  the  question  of  negligence, 
and  that  evidence  of  the  custom  is  proper.     That  part  of 
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the  rule  which  provides  that  ^'in  the  absence  of  the  conduc- 
tor, the  gripman,  motonnan  or  driver  is  responsible  for 
the  management  of  the  train  or  car"  and  that  ^^before  start- 
ing, know  positively  that  no  person  is  attempting  to  get  on 
or  off,  and  indicate  to  the  conductor  the  passengers  who  enter 
the  train  or  car  while  the  conductor  is  examining  the  rail- 
road crossing,"  tends  to  show  an  admission  on  the  part  of 
appellant  that  the  exercise  of  due  care  for  the  safety  of  its 
passengers  required  the  motorman,  in  the  absence  of  the  con- 
ductor from  the  car,  for  the  purpose  indicated  in  the  rule, 
to  be  responsible  for  the  management  of  the  car,  and  to 
know  positively  before  starting  that  no  person  was  attempt- 
ing to  get  on  or  off  the  car.  In  this  view,  as  stated  in  the 
Ward  case,  supra,  the  rule  was  clearly  admissible. 

We  do  not  think  it  was  material  to  cross-examine  the  wit- 
nesses Aye  and  Woick  as  to  their  familiarity  with  the  above 
rule,  but  it  was  harmless  error.  These  witnesses  had  tes- 
tified to  a  conclusion  rather  than  a.  fact  as  to  whether  there 
was  a  stopping  place  for  letting  off  passengers  near  the  ele^ 
vated  station  on  the  south  side  of  the  railroad  tracks.  The 
cars  always  stopped  there  and  passengers  had  a  right  to 
alight  there.  The  fact  that  the  witnesses  were  familiar  with 
the  rule  would  not  tend  to  carry  the  inference  to  the  jury 
that  the  failure  to  observe  the  rule  constituted,  in  itself,  an 
act  of  n^Hgence.  The  question  of  negligence  is  one  thing. 
As  to  whether  or  not  the  witnesses  were  familiar  with  the 
rule  is  an  entirely  different  question  and  has  no  bearing  upon 
the  question  of  negligence.  Knowledge  of  the  rule  on  the 
part  of  these  witnesses  would  neither  convict  nor  excuse  ap- 
pellant for  the  act  in  question. 

It  is  also  insisted  that  the  trial  court  erred  in  permitting 
the  re-direct  examination  of  the  witness  Thixton  as  to  a 
conversation  with  Dr.  McCutcheon.  We  think  the  door  was 
opened  for  this  examination  by  the  cross-examination  of  the 
witness  in  which  fragments  of  the  conversation  had  been 
drawn  out.  Appellee,  by  the  familiar  rule,  was  entitled  to 
the  whole  conversation. 

The  question  put  to  the  witness  Hagstrom  as  to  whether 
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it  was  physically  possible,  in  the  night  time,  for  the  motor- 
man  on  the  front  of  the  car  to  see  anybody  getting  off  the 
rear  platform  of  a  box  car,  called  for  a  mere  matter  of 
opinion,  and  the  objection  to  it  was  properly  sustained. 

Appellant  complains  that  Dr.  Ferguson,  a  witness  for 
appellee,  was  permitted  to  state  that  in  an  examination  of 
appellee  made  by  him,  the  day  he  testified,  he  "found  de- 
formity, and  abnormal  mobility  of  the  hip,  an  apparent  in- 
.ability  to  use  it,"  the  objection  being  to  the  last  clause  of  the 
answer.  The  witness  before  this  evidence  was  given  had 
testified  to  the  same  thing  without  objection.  Subsequently 
he  testified  without  objection  as  follows:  "I  have  seen  a 
limb  with  the  fracture  of  the  neck  of  the  femur  where  there 
was  non-union,  where  they  were  able  to  use  it  fairly  well, 
and  I  have  seen  others  where  they  could  not  use  it  at  all. 
How  it  is  in  this  case  he  will  have  to  testify  to.  I  do  not 
know  that.  I  could  only  form  my  opinion  on  that  My  ex- 
.^mination  would  not  reveal  that"  It  is  clear  from  this 
•evidence  that  Dr.  Ferguson  was  giving  his  opinion,  in  the 
-expression  which  was  objected  to.  He  expressly  disclaims 
any  knowledge  of  the  fact,  and  says  that  his  examination 
would  not  reveal  the  fact  one  way  or  the  other.  He  was 
•competent  to  give  an  opinion  as  an  expert  The  court  did 
not  err  in  allowing  the  testimony  to  stand. 

We  do  not  think  there  was  reversible  error  in  allowing  the 
son  of  the  appellee,  William  J.  Lowitz,  to  testify  that  ap- 
pellee complained  of  pain  in  his  left  leg.  From  the  context 
of  the  testimony  of  this  witness  it  appears  that  the  time  re- 
ferred to  by  the  witness  was  somewhere  from  the  time  of  the 
accident,  to  about  an  hour  thereafter,  when  the  witness  left 
his  father's  house  to  go  to  his  brother's  home.  It  may  have 
been  near  enough  to  the  time  and  place  of  the  accident  to 
make  it  a  part  of  the  res  gestae.  That  does  not  clearly  ap- 
pear from  the  record.  But,  conceding:  that  the  answer  was 
an  improper  one,  in  view  of  the  uncontradicted  testimony  in 
the  case  as  to  the  character  of  the  injury  received  by  appellee, 
^e  do  not  think  that  it  was  of  such  prejudicial  character 
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that  a  diflferent  result  would  have  followed  had  it  been  ex- 
cluded.   West  Chicago  St.  R.  R  Co.  v.  Carr,  170  111.,  478. 
Appellant  requested  and  the  trial  court  refused  to  give  to 
the  jury  the  following  instruction: 

"The  jury  are  instructed  that  the  rule  read  in  evidence 
by  plaintiff's  attorney,  claimed  to  be  a  rule  of  the  defendant 
relating  to  the  conduct  of  conductors  and  motormeu  at  rail- 
way crossings,  was  not  admitted  by  the  court,  nor  should  it 
be  considered  by  the  jury,  as  furnishing  a  substantive  ground 
of  complaint  to  the  plaintiff,  and  there  can  be  no  recovery  in 
this  case  based  on  said  rule." 

In  West  Chicago  St.  Ry.  Co.  v.  Fetters,  196  111.  298,  the 
court  said : 

"We  think  the  appellant  was  not  prejudiced  by  the  re- 
fusal of  the  trial  court  to  give  this  instruction  to  the  jury. 
This  class  of  instructions,  which  select  one  item  of  evidence 
or  one  fact  disclosed  by  the  evidence  and  state  that  a  cer- 
tain conclusion  does  not  follow  as  a  matter  of  law,  from  that 
fact,  are  calculated  to  mislead  and  confuse  a  jury.  *  *  * 
If  an  instruction  of  this  nature  were  held  proper,  it  would 
be  possible  for  a  defendant  to  select  each  *mere  fact'  constitut- 
ing the  entire  chain  of  facts  by  which  negligence  was  proved, 
and  enable  the  court  to  instruct  the  jury  that  each  of  these 
links  in  the  chain  did  not,  of  itself,  constitute  negligence,  and 
while  each  particular  link  might  not  of  itself  constitute  neg- 
ligence, yet  the  whole,  taken  together,,  would,  and  thereby 
the  court  would  be  enabled  to  instruct  the  jury  on  the  facts, 
and  take  away  the  consideration  of  facts  from  them.'*  The 
instruction  commented  upon  in  the  above  language  was  to 
the  effect  that  no  presumption  of  negligence  arises  against 
the  defendant  from  the  mere  fact  that  the  plaintiff  was  in- 
jured in  connection  with  the  defendant's  cars.  We  regard 
the  comments  of  the  court  as  equally  applicable  to  the  re- 
fused instruction  in  this  case.  One  is  as  correct,  in  point 
of  law,  as  the  other.  The  plaintiff  in  that  case  could  not 
2iave  made  out  his  case  by  proving  that  he  was  injured  in  con- 


368  Appellate  Coubtb  of  Illinois. 

Vol.  119.]  Chicago  City  Railway  Co.  v.  Lowits. 

nection  with  defendant's  ears.  The  plaintiff  in  this  case 
could  not  make  out  his  case  by  proving  the  rule  of  the  de- 
fendant If  this  instruction  had  been  given,  the  jury  might 
easily  have  concluded  that  the  court  meant. to  tell  them  that 
there  could  be  no  recovery  in  the  case  based  on  the  act  of  the 
motorman  in  starting  up  the  car  while  appellee  was  in  the 
act  of  alighting  therefrom,  without  using  proper  care  to  as- 
certain that  no  passenger  was  attempting  to  get  on  or  off  thd 
car.  Or  to  speak  more  generally,  the  jury  might  easily  mis- 
take the  language  of  the  requested  instruction  to  mean  that 
there  could  be  no  recovery  based  on  the  violation  of  the  rule 
of  duty  imposed  by  law  upon  appellant,  which  was  sought 
to  be  enforced  by  the  rule  of  appellant.  We  do  not  think 
there  was  error  in  refusing  the  instruction. 

It  is  insisted  by  appellant  that  under  the  evidence  dis- 
closed by  the  record  appellee  was  injured  through  his  own 
act,  in  attempting  to  alight  from  the  car,  and  that  no  remiss- 
ness of  duty  in  the  premises  is  shown  on  the  part  of  appel- 
lant. These  were  questions  of  fact  for  the  jury,  under  in- 
structions of  the  court  At  the  instance  of  appellant  twenty- 
seven  instructions  were  given  to  the  jury  covering  every  pos- 
sible aspect  of  the  case.  The  evidence  in  our  judgment  am- 
ply justifies  the  verdict.  Its  weight  and  preponderance 
were  for  the  jury  to  determine,  under  the  instructions.  Ap- 
pellee was  within  his  legal  rights  in  attempting  to  alight 
from  the  car  after  it  had  stopped  on  the  south  side  of  40th 
street.  West  Chicago  St  Ry.  Co.  v.  Manning,  170  HI., 
417;  Springfield  Ry.  Co.  v.  Hoeffner,  175  111.,  634;  North 
Chicago  St  R.  R.  Co.  v.  Brown,  178  111.,  187;  Chicago 
West  Division  Ry.  Co,  v.  Mills,  105  111.,  63.  We  find  no 
reason  for  being  dissatisfied  with  the  finding  of  the  jury 
under  the  evidence. 

Nor  do  we  think  the  verdict  was  excessive.  While  appel- 
lee was  at  the  time  of  his  injury  well  advanced  in  age,  his 
general  condition  of  health  and  his  vigor  and  activity  were 
good.  The  broken  bone  has  never  united  and  never  will,  ac- 
cording to  the  testimony.  The  injuries  are  permanent  and 
serious  and  he  is  practically  cut  off  from  all  ability  to  work 
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and  earn  money.     The  sum  awarded  is  not  undue  compen- 
sation for  the  losses,  injuries,  pain  and  suffering  which  the 
evidence  shows  he  has  sustained 
The  judgment  is  affirmed. 

A-ffirmed. 


Bemhard  Kraft  y.  Joseph  Neonklreheiiy  et  aL 

Qen.  No.  11,820. 

1.  AssuiocD  BISK — what  not.  Where  a  servant  is  injured  in 
complying  with  a  command  of  a  vice-principal,  which  command 
was  accompanied  by  a  threat  of  dismissal  in  the  event  of  disobe- 
dience, he  cannot  be  held  to  have  assumed  the  risk,  unless  the 
danger  to  which  he  was  thus  exposed  was  so  great  that  a  man  of 
ordinary  prudence  would  not  have  incurred  the  risk;  and  thia 
question  is  one  of  fact  to  be  determined  by  the  Jury.  ,i 

2.  FELL0W-8EBVA19T  RULE — whcn  docs  tiot  opply.  Where  an  in« 
Jury  to  the  servant  is  the  combined  result  of  the  negligence  of  the 
master  and  of  a  fellow-servant,  the  servant  may  recover  from  the 
master. 

3.  Ma8teb*s  coxkand — when  servant  may  recover  when  injured 
whUe  obeying.  The  master  in  such  a  case  is  not  exempt  from  lla^ 
bility  because  the  complaint  made  by  the  servant  prior  to  under- 
taking his  appointed  task  referred  to  ordinary  appliances,  the  use 
of  which  were  as  well  understood  by  the  servant  as  by  the  master. 

Action  on  the  case  for  i)er8onal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchiicsoit,  Judges  pre- 
siding. Heard  in  this  court  at  the  October  term,  1904.  Reversed 
and  remanded.    Opinion  filed  March  27,  1905. 

Abi^eb  &  Ledebeb,  for  plaintiff  in  error, 
O.  W.  Dynes,  for  defendants  in  error. 

4 

Mb,  Pbesiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

In  August,  1894,  defendants,  who  were  mason  contrac- 
tors, were  engaged  in  the  erection  of  a  building  in  the  city 
of  Chicago.  Plaintiff  was  then  in  their  employ  as  a  com- 
mon laborer.  The  bricklayers  were  at  work  on  the  walls  of 
24 
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the  second  stoiy.  At  the  time  of  the  accident  the  scaffold  on 
which  the  bricklayers  stood  was  about  4^  feet  above  the 
second  floor.  Beaching  down  from  this  scaffold  to  the  floor 
was  a  board  3  inches  thick^  14  inches  wide  and  26  feet 
long,  which  was  used  as  a  runway  for  the  laborers  who  sup- 
plied the  bricklayers  with  brick  and  mortar.  As  the  build- 
ing of  the  wall  progressed  this  plank  was  shifted  from  place 
to  place.  In  the  afternoon  of  August  24,  1894,  plaintiff, 
while  engaged  in  wheeling  brick  up  this  plank,  fell  from  it 
to  the  first  floor  and  was  thereby  injured. 

Upon  the  hearing,  when  plaintiff  had  closed  his  case,  at 
the  request  of  the  defendant,  the  court  instructed  the  jury 
to  find  the  defendants  not  guilty.  From  this  action  plaintiff 
perfected  the  present  writ  of  error. 

The  sole  question  before  us  is  this:  Did  the  trial  court, 
err  in  giving  to  the  jury  the  peremptory  instruction  to  find 
the  defendant  not  guilty?  In  Woodman  v.  IlL  Tr.  &  Sav- 
ings Bank,  211  HI.,  578,  the  Supreme  Court  quotes  the  fol- 
lowing from  Frazer  v.  Howe,  106  111.,  563,  as  the  correct 
rule  in  such  cases:  "It  is  not  within  the  province  of  the 
judge  on  such  a  motion  to  weigh  the  evidence  and  ascertain 
where  the  preponderance  is.  This  function  is  limited  strict- 
ly to  determining  whether  there  is  or  is  not  evidence  legally 
tending  to  prove  the  fact  affirmed ;  i.  e.,  evidence  from  which, 
if  credited,  it  may  reasonably  be  inferred,  in  legal  contempla- 
tion, the  fact  affirmed  exists,  laying  entirely  out  of  view  the 
effect  of  all  modifying  or  countervailing  evidence,"  and 
condemns  the  rule  that  the  trial  court  may  properly  take  the 
case  from  the  jury  whenever  it  would  feel  compelled,  upon 
weighing  the  evidence,  to  set  the  verdict  aside  if  returned 
contrary  to  the  views  of  the  courts 

There  is  evidence  in  this  record  tending  to  prove  that  the 
foreman  on  the  work  ordered  plaintiff  and  other  laborers  to 
wheel  brick  up  this  plank ;  that  usually  the  lower  end  of  the 
plank  rested  against  a  cleat  nailed  to  the  floor,  the  upper 
end  was  spiked  to  the  scaffold,  and  the  middle  was  supported 
by  two  braces  which  ran  from  the  sides  of  the  plank  to  the 
floor  below ;  that  at  the  time  of  the  accident  the  plank  was  not 
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braced,  nor  was  it  fastened  to  the  scaffold,  nor  did  it  rest 
against  a  cleat;  that,  seeing  its  condition,  plaintiff  told  the 
foreman  that  the  plank  was  not  safe  to  wheel  up,  and  asked 
him  to  brace  it,  but  the  foreman  said  it  was  not  necessary  to 
brace  it^and  for  plaintiff  to  go  ahead,  adding  that  if  he  did  not 
want  to  wheel  up  the  plank  he  could  go  home;  that  there-, 
upon  plaintiff  started  up  the  plank  with  his  loaded  barrow, 
followed  closely  by  a  fellow  laborer  pushing  another  bar- 
row of  brick;  and  that  when  plaintiff  reached  the  middle  of 
the  plank  it  sagged  so  much  that  he  could  go  no  further  and 
was  forced  back  by  the  weight  of  his  barrow  until  his  foot 
came  in  contact  with  the  wheel  of  the  following  barrow,  when 
he  fell  from  the  plank  to  the  first  floor  and  thus  received 
the  injuries  of  which  he  complains.  From  this  evidence  the 
jury  would  be  justified  in  finding  that  the  foreman  ordered 
plaintiff,  under  penalty  of  dismissal  if  he  refused,  and  with 
assurances  of  its  safety,  to  wheel  brick  up  this  unfastened 
and  unbraced  plank.  Under  these  circumstances  the  plain- 
tiff was  not  on  the  same  footing  as  was  the  foreman,  his  then 
master.  The  primary  duty  of  the  plaintiff  was  obedience, 
and  while  he  believed  it  to  be  dangerous  to  wheel  brick  up 
this  plank,  the  foreman,  by  assuring  him  that  the  braces 
were  not  needed,  ^nd  by  threatening  him  with  dismissal 
from  the  work  unless  he  complied  with  the  order,  induced 
him  to  obey  the  command.  In  such  case  the  plaintiff  did 
not  assume  the  hazard  of  obedience,  unless  the  danger  to 
which  he  was  thus  exposed  was  so  great  that  a  man  of  ordinary 
prudence  would  fiot  have  iccurred  the  risk;  and  this  ques- 
tion is  one  of  fact  which  should  have  been  submitted  to  the 
consideration  of  the  jury.  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  148  111.,  673 ;  Chicago  &  E.  I.  Ry.  Co.  v.  Heerey, 
203  111.,  503 ;  The  Wm.  Graver  Tank  Works  v.  O'Donnell, 
191  111.,  238,  and  cases  cited. 

The  jury  would  also  be  justified  in  finding  from  this  evi- 
dence that  the  risk  of  using  this  plank  in  its  then  condition 
was  not  a  danger  incident  to  the  plaintiff's  employment, 
since  before  that  time  the  plank  had  been  fastened  and 
braced,   and  its  then   condition  was  temporary.     Whether 
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or  not  the  hazard  to  which  the  plaintiff  was  exposed  was 
incident  to  the  business  should  have  been  referred  for  deter- 
mination to  the  jury,  for  the  reason  that  it  is  a  question  of 
fact 

The  contention  of  defendants  is  not  aided  by  the  fact,  if  it 
be  a  fact,  that  one  of  his  fellow  workmen  followed  the  plain- 
tiff so  closely  as  to  contribute  materially  to  the  accident* 
The  rule  is  well  settled  that  where  an  injury  to  a  servant 
is  the  combined  result  of  the  negligence  of  the  master  and  of 
a  fellow  servant,  the  servant  may  recover  from  the  mas- 
ter.    Missouri  Malleable  Iron  Co.  v.  Dillon,  206  111.,  155. 

The  defendants  also  urge  that  the  rule  which  exempts  an 
employee  from  assumed  risk,  where  he  has  complained  of 
it  to  the  foreman,  does  not  apply  to  ordinary  labor  which 
requires  the  use  of  simple  appliances  only,  the  dangers  in 
the  use  of  which  are  as  well  understood  by  the  servant  as 
they  are  by  the  master.  This  contention  is  sufficiently  an- 
swered by  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  supra, 
where  the  thing  objected  to  was  a  clay  bank;  by  111.  Steel 
Co.  V.  Schymanowski,  162  111.,  447,  a  pile  of  ore;  hy  Offutt 
V.  World's  Columbian  Exposition,  175  111.,  472,  a  scaffold 
too  short  for  the  place ;  and  by  The  Wm.  Graver  Tank  Works 
V.  O'Donnell,  supra,  a  single  plank. 

The  trial  court  should  not  have  excluded  the  evidence  of- 
fered by  the  plaintiff  as  to  the  usual  and  ordinary  method  ia 
which  this  runway  was  constructed  and  fastened  by  the  de- 
fendants. Such  (evidence  was  competent  upon  the  ques- 
tion of  due  care  upon  the  part  of  the  plaintiff.  Colson  v. 
Graver,  80  111.  App.,  104. 

In  conclusion,  we  think  that  the  evidence  in  this  case, 
with  all  the  inferences  the  jury  might  justifiably  draw  there- 
from, does  tend  to  establish  a  cause  of  action ;  and,  therefore, 
the  judgment  of  the  Superior  Court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  arid  remanded. 
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WilUam  C.  Heimbueeher  y.  Goff,  Horner  &  Company, 
Limited,  et  al. 

Gen.  No.  11»829. 

1.  Contract — when  third  party  cannot  rely  upon  particular  con- 
9truction  of.  In  the  absence  of  evidence  that  a  third  party  has 
been  misled  by  mere  words,  the  law  Is  that  such  party  cannot  set 
up  such  words  as  a  conclusive  construction  of  the  contract 

2.  CoTXTR^cT— who  may  not  construe.  The  agent  of  parties. to  a 
contract  cannot  by  words  give  a  construction  thereto  not  war- 

.  ranted  by  Its  terms  and  thus  bind  the  principals. 

3.  CoNTBACT — when  not  illegal.  A  particular  contract  set  out, 
held»  not  in  restraint  of  trade  nor  forbidden  by  the  anti-trust  law 
of  this  state  nor  in  violation  of  the  terms  of  the  Sherman  Act 

4.  Contract— wfcen  not  void.  A  contract  by  which  one  corpora- 
tion binds  itself  to  buy  all  its  raw  materials  from  and  to  sell  all 
its  manufactured  products  to  another  corporation,  is  not  void. 

5.  Garnishment — what  cannot  be  reached  by.  Where  A  buys 
goods  of  B.  and  C  at  the  direction  of  B  fills  the  order,  a  creditor 
of  B  cannot  recover  through  attachment  and  garnishment,  brought 
in  the  name  of  C,  a  debt  thus  accruing  from  A  to  B. 

6.  Attachment — when  dismissal  of,  cannot  he  complained  of. 
Where  the  plalntifP  in  the  attachment  proceeding  is  not  a  party  to 
the  bill  and  the  Judgment  appealed  from  relates  solely  to  the  Judg- 
ment of  the  court  entered  with  respect  to  the  Interplea,  the  action 
of  the  court  in  dismissing  the  attachment  suit  is  not  subject  to 
review. 

Attachment  proceeding.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed 
March  27,  1905. 

Statement  by  the  Conrt.  In  May,  1901,  appellant 
entered  into  a  contract  with  the  Curtis  Sheet  Steel  &  Corru- 
gating Co.,  of  Ohio,  (now  the  Muskingum  Valley  Steel  Co.), 
by  which  he  was  allowed  to  sell  500  tons  of  corrugated  ma- 
terial and  sheet  iron  per  month,  and  to  receive  a  commission 
of  60  cents  a  ton  for  goods  so  sold.  GoflF,  Horner  &  Co.  is 
a  limited  partnership  association  of  Pittsburg,  Pennsylvania. 
January  25,  1902,  Goff,  Horner  &  Co.  made  a  contract  with 
the  Muskingum   Valley  Steel  Co.    (hereinafter  called  the 
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Steel  Co.),  which  contract  is  hereinafter  8ul)stantiall7  eet 
out. 

This  suit  is  a  proceeding  in  attachment  begun  October  23, 
1903,  in  the  Superior  Court  in  favor  of  appellant  and  against 
"The  Muskingum  Valley  Steel  Co.,  also  doing  business  un- 
der the  name,  style  and  description  of  Gbff,  Homer  &  Co., 
Limited,  of  Pittsburg,  Pennsylvania,"  claiming  that  the 
Steel  Co.  was  indebted  to  appellant  in  the  sum  of  $3,212.50, 
"for  money  due  to  the  plaintiff  from  the  defendant  for 
wages,  salary  and  commission."  No  property  belonging  to 
the  defendant,  the  Steel  Co.,  was  found,  but  the  writ  was 
served  upon  several  firms  and  corporations  as  garnishees. 
Afterward,  by  stipulation,  the  cause  was  dismissed  as  to.  all 
these  garnishees  except  the  Wheeling  Corrugating  Co.,  (here- 
inafter called  the  Wheeling  Co.).  That  company  answered 
that  at  the  time  of  the  service  of  the  writ  it  owed  nothing  to 
the  Steel  Co.,  but  that  it  did  owe  Goff,  Homer  &  Co.  the  sum 
of  $4,906.24.  The  Steel  Co.  did  not  appear,  but  was  brought  in 
by  publication.  Goff,  Homer  &  Co.  entered  a.  special  ap- 
pearance and  filed  an  interplea,  claiming  the  money  in  the 
hands  of  the  Wheeling  Co.  Appellant  traversed  this  plea. 
It  was  stipulated  for  the  purpose  of  the  trial  that  appellant 
was  a  creditor  of  the  Steel  Co.,  and  that  such  indebtedness 
accrued  during  the  fall  of  1901.  In  the  trial  of  the  inter- 
plea  before  the  court  without  a  jury,  judgment  was  ren- 
dered for  the  interpleader,  the  garnishee  was  discharged,  and 
the  suit  was  dismissed  at  the  cost  of  appellant.  From  this 
action  of  the  trial  court  appellant  perfected  the  present  ap- 
peal. It  is  in  evidence  that  in  April,  August  and  Septem- 
ber, 1903,  the  Wheeling  Co.  sent  various  orders  for  mate- 
rials to  Goff,  Horner  &  Co.,  which  the  latter  company  caused 
to  be  filled  by  the  Steel  Co.  under  the  contract  existing  be- 
tween them.  These  goods  were  shipped  to  the  Wheeling  Co. 
in  the  name  of  the  Steel  Co.  as  consignors.  The  money  due 
upon  these  shipments  was  represented  by  the  said  sum  of 
$4,906.24  found  in  the  hands  of  the  Wheeling  Co. 

The  contract  between  Gt)ff,  Horner  &  Co.  of  the  first  party 
and  the  Steel  Co.  of  the  second  part,  which  contract  was  in 
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force  and  effect  at  the  time  this  suit  was  commenced,  as  ah- 
stracted  by  appellant^  i^  as  follows :  • 

"First  party  is  extensively  engaged  in  purchase  and  sale  of 
iron  and  steel  and  its  products,  and  has  large  facilities  for 
the  purchase  and  sale  of  same;  that  second  party  is  en- 
gaged in  the  manufacture  of  same,  and  needs  to  buy  large 
quantities  thereof,  and  to  have  a  ready  purchaser  for  these 
products  when  manufactured,  and  the  said  parties  agree  that 
first  party  furnish  all  the  material  and  that  second  party 
manufacture  the  same  into  sheets  and  thereupon  sell  the 
same  to  first  party  at  the  terms,  prices  and  under  the  specifi- 
cations, conditions  and  limitations  thereinafter  contained 
Consideration  of  one  dollar  and  the  mutual  covenants  and 
agreements  therein  set  forth,  and  further  consideration  of  the 
purchase  by  the  individual  members  of  the  first  party  of  a 
certain  amount  of  treasury  stock  of  the  second  party,  and  the^ 
further  consideration  that  first  party  sell  to  second  party  air 
steel  at  the  option  of  first  party,  of  standard  weight  and  size 
required  by  the  second  party,  and  the  iron  and  steel  scrap^ 
party  of  the  first  part,  at  its  option,  piay  see  fit  to  deliver,  be- 
ing the  entire  requirement  of  the  party  of  the  second  part 
to  operate  its  mills  to  the  fullest  capacity,  during  the  life 
of  the  contract,  first  party  having  the  option,  providing  it 
deliver  sheets  and  bars,  to  make  same  long  or  short,  and  to 
cut  long  bars,  a  charge  for  cutting  being  provided  for,  grade- 
to  be  designated  by  first  party,  it  being  agreed  that  if  the 
first  party  prefers  to  furnish  scrap  iron  or  steel  in  lieu  of 
the  billets  or  bars,  or  any  portion,  that  it  shall  have  the  op- 
tion of  doing  so  to  the  extent  of  the  capacity  of  furnaces  of 
the  second  party,  and  to  the  extent  of  the  capacity  of  the  bar 
mills  of  second  party  to  convert  scrap  into  bars. 

First  party  to  have  option  of  shipping  steel  billets  in  any 
quantity  it  desires  to  full  capacity  of  the  mills  of  second 
party.  Second  party  shall  manufacture  and  sell  to  first 
party  all  steel  and  iron  sheets  of  all  grades  and  sizes  and  fin- 
ish to  full  requirements  of  first  party  as  specified  by  first 
party,  specifications  being  set  forth,  first  party  to  pay  there-^ 
for  the  prices  listed. 
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Third.  Place  of  delivery  fixed  F.  O.  B.  cars  at  the  mills 
of  the  second  party,  Zanesville,  Ohio. 

Fifth.  First  party  assumes  and  agrees  to  perform  all 
contracts  for  sheets  now  made  by  second  party,  and  to  take 
and  pay  for  all  billets  and  bars  at  present  prices,  F.  O.  B. 
cars,  Zanesville.  All  contracts  to  go  through  the  office  of  and 
be  approved  by  first  party. 

Sixth.  That  when  galvanizing  department  of  second 
party,  is  completed,  first  party  to  have  option  of  specifying 
for  galvanized  sheets  up  to  the  full  capacity  thereof.  The 
price  first  party  is  to  pay  to  bear  same  proportionate  price  as 
for  one  pass,  cold  rolled,  single  annealed,  plus  a  fair  percen- 
tage of  profits  for  extra  work.  Price  to  be  agreed  on  when 
cost  is  indefinitely  ascertained. 

Seventh.  Contract  to  run  for  one  year  from  date  with 
option  of  first  party  to  have  same  extended  upon  giving  sixty 
days'  notice  in  writing  before  expiration  thereof. 

Eighth.  The  first  party  to  furnish  all  material  necessary 
to  produce  sheets  required  or  specified  by  first  party,  which 
material  second  party  is  to  convert  into  sheets  and  delivered 
to  first  party ;  the  amoimt  to  operate  the  mills  one  year  esti- 
mated at  9,000  tons  necessary  to  produce,  as  estimated,  8,- 
000  tons  of  sheet,  said  estimate  being  capacity  of  mills.  Sec- 
ond party  agrees  to  operate  its  mills  to  said  capacity  diligent- 
ly and  continuously  if  material  is  furnished  to  it  by  first 
party,  and  specifications,  and  if  any  tonnage  has  been  lost 
by  reason  of  strikes,  etc.,  as  provided  in  clause  four,  that 
said  loss  be  made  up  by  second  party  at  the  end  of  year  if 
first  party  so  desires. 

The  amount  of  material  to  be  furnished  by  first  party  and 
manufactured  by  second  party  is  at  the  option  of  first  party ; 
said  first  party  agrees  to  make  diligent  effort  to  furnish 
enough  material  and  specifications,  and  buy  enough  of  the 
manufactured  sheets  to  keep  second  party's  milk  running  to 
full  capacity,  but  failure  to  do  so  shall  not  impair  this  con- 
tract. 

Xinth.  It  is  agreed  that  second  party  guarantee  to  indem- 
nify first  party  from  all  loss  or  damage  from  defective  qual- 
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ity  of  sheets  manufactured^  shortage  in  weight  and  other 
causes. 

Tenth.  Agreed  that  mills  of  second  party  shall  not  be 
diminished  in  any  manner^  and  any  additions  made  to  mills 
whereby  their  capacity  is  increased  shall  be  used  to  increase 
the  purchase  from  and  sale  to  first  party. 

Eleventh.  Further  agreed  that  second  party  refer  all  in- 
quiries regarding  manufactured  products  to  first  party  and 
second  party  shall  not  sell  any  of  its  products  to  any  other 
party,  except  first  party,  or  purchase  any  material  from  any 
other  party  than  first  party,  except  with  the  Consent  of  first 
party. 

Twelfth.  Contract  to  be  mutually  binding  upon  parties, 
their  successors  or  assigns,  and  no  defense  of  non-perform- 
ance shall  be  set  up  by  either  party  for  any  cause,  the  con- 
tract being  mutual  and  bilateral,  based  upon  good  and  val- 
uable considerations,  its  spirit  being  that  first  party  shall 
use  its  utmost  endeavor  to  furnish  second  party  enough  ma- 
terial and  specifications  and  purchase  from  second  party 
enough  finished  products  to  keep  second  party's  mills  oper- 
ated to  full  capacity,  and  shall  only  be  excused  therefrom 
if  trade  conditions  were  such  that  same  could  not  be  done 
with  reasonable  profit  to  first  party." 

Cai^dlish  &  Hamblen,  for  appellant. 

Moses,  Eosenthal  &  Kennedy,  for  appellees. 

Mb.  Presiding  Justice  Ball,  delivered  the  opinion  of 
the  court 

The  contract  between  Goff,  Homer  &  Co.  and  the  Steel 
Co.  does  not  create  the  relation  of  principal  and  agent.  In 
plain  terms  it  is  a  contract  by  Goff,  Homer  &  Co.  to  sell  to 
the  Steel  Co.  all  the  material  the  latter  needed  to  keep  its 
mills  running  to  their  full  capacity,  and  by  the  Steel  Co.  to 
sell  to  the  former  the  entire  output  of  such  mills.  The 
terms  of  sale,  the  price  of  the  materials  furnished,  the  place 
of  delivery  of  the  product  and  the  price  thereof,  are  fnllv 
provided  for  and  set  out  in  the  contract.     In  the  12th  clause 
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thereof  the  parties  declare  that  the  contract  is  mutual  and 
bilateral,  and  based  upon  a  good  and  valuable  consideration, 
^4ts  spirit  being  that  Goff,  Horner  &  Company  shall  use 
its  utmost  endeavor  to  furnish  the  Steel  Co.  with  enough 
material,  on  specifications,  and  purchase  from  the  Steel  Co. 
enough  finished  products  to  keep  its  mills  operated  to  the 
full  capacity,"  etc. 

October  27,  1903,  the  secretary  and  treasurer  of  Goff, 
Homer  &  Co.,  upon  the  letter-head  of  that  company,  bear- 
ing the  legend,  "Representing  the  Muskingum  Valley  Steel 
Co.,"  wrote  appellant  the  following:  "We,  therefore,  call 
you  attention  to  the  fact  that  our, firm  here  has  nothing 
whatever  to  do  with  the  Muskingum  Valley  Steel  Co.  other 
than  as  sales  agents  for  their  sheets,  the  two  companies  be- 
ing entirely  separate  and  distinct.  *  *  We  have  noth- 
ing more  to  do  with  your  claim  against  the  Muskingum  Val- 
ley Steel  Company  than  we  would  have  regarding  a  claim 
against  the  United  States  Steel  Corporation.''  This  letter 
appellant  claims  construes  the  contract  in  question  as  one  of 
agency.  We  do  not  so  understand  it  There  is  no  evi- 
dence in  the  record  that  appellant  ever  acted  upon  these 
words,  or  changed  his  position  because  they  were  written. 
The  claim  of  appellant  accrued  in  the  fall  of  1901,  and  this 
letter  was  not  penned  until  after  this  suit  had  been  com- 
menced. In  the  absence  of  evidence  that  a  third  party  has 
been  misled  by  mere  words,  the  law  is  that  such  party  can- 
not set  up  the  words  as  a  conclusive  construction  of  a  con' 
tract.  Evidence  of  the  opinion  of  the  parties  to  a  contract 
as  to  its  meaning,  not  carried  into  effect  by  any  act,  does 
not  show  such  a  contemporaneous  construction  as  must  gov- 
cm  in  its  interpretation.  Shaw  v.  Andrews,  62  Fed.,  460. 
Agents  of  the  parties  cannot  by  words  give  a  construction  to 
a  contract  not  warranted  by  its  terms.  Nor  is  the  fact  that 
the  goods  were  shipped  from  the  plant  of  the  Steel  Co.,  in 
its  name  as  consignor,  controllinfi:.  It  is  undisputed  that 
these  goods  were  purchaserl  by  the  Wheelins:  Co.  from  Goff, 
Homer  &  Co.,  and  that  the  latter  company  directed  the  Steelf 
Co.  to  fill  these  orders  imder  the  contract  existing  between 
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them.  The  Steel  Go.  so  did,  and  received  the  pay  for  the 
BBxae  before  this  suit  was  brought.  It  follows  that  the 
Wheeling  Co,  became  indebted  to  Goff,  Homer  &  Co.  for 
these  goods,  and  that  the  relation  of  principal  and  agent  did 
not  exist  between  GoflF,  Horner  &  Co.  and  the  Steel  Co.  in 
this  transaction.  Such  being  the  legal  relations  of  the  par- 
ties, the  Steel  Co.  could  not  recover  from  the  Wheeling  Co. 
the  proceeds  in  controversy,  and  it  follows  that  appellant 
iiad  no  right  to  run  an  attachment  in  the  name  of  the  Steel 
Co.  for  his  use  and  apply  the  proceeds  in  the  hands  of  the 
garnishee  in  satisfaction  of  his  debt. 

We  do  not  regard  this  contract  as  one  in  restraint  of  trade 
and,  therefore,  illegal  and  void.  Nor  do  we  think  it  is  for- 
bidden by  the  anti-trust  law  of  this  state,  or  by  the  Sherman 
Act  There  is  neither  allegation  nor  evidence  here  that  this 
contract  tended  to  produce  a  monopoly,  or  was  in  restraint 
of  trade,  or  enabled  the  parties  thereto,  or  either  of  them,  to 
monopolize  the  market,  or  that  it  had  anything  to  do  with 
commerce.  This  contract  is  a  plain  every-day  contract,  by 
which  one  corporation  binds  itself  to  buy  all  its  raw  materiak 
from  and  to  sell  all  its  manufactured  product  to  another  cor- 
poration. Such  a  contract,  taken  by  itself,  is  harmless.  He 
who  asserts  that  it  is  illegal  and  void  must  by  proper  aver- 
ments and  competent  evidence  show  such  invalidity.  By 
•entering  into  this  contract  the  Steel  Co.  was  able  to  get  all 
the  raw 'material  necessary  for  the  prosecution  of  its  busi- 
ness, and  was  also  able  to  sell  at  once,  without  going  into 
the  market  to  search  out  a  possible  buyer,  the  entire  output 
of  its  factory,  at  a  satisfactory  price,  thus  wiping  out  many 
of  the  difficulties  which  beset  the  producer.  Under  this  con- 
tract the  raw  materials  became  the  property  of  the  Steel  Co., 
and  it  became  the  debtor  of  GoflF,  Homer  &  Co.  for  their 
Talue,  and  the  latter  company  became  the  owner  of  the  manu- 
factured product  of  the  Steel  Co.  and  its  debtor  for  its  value. 
It  is  a  purchase  in  bulk  of  the  raw  materials  on  the  one  hand 
«nd  the  purchase  in  like  manner  of  the  finished  product,  on 
the  other  hand.  U.  S.  v.  Nelson,  52  Fed.  646;  Carter  v. 
TlBurrung^  86  Fed.,  439 ;  U.  S.  v.  Knight,  156  U.  S.  1 ;  Hop- 
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kins  V.  U.  S.,  171  U.  S.,  678;  Anderson  v,  U.  S-,  171  U.  S.> 
604;  Field  v.  Barber  Asphalt  Co.,  194  U.  S.,  623.  There 
is  no  evidence  in  the  record  that  this  contract  was  made  to 
hinder  and  delay  the  creditors  of  either  party  to  it,  and 
hence  it  is  legal  and  binding  not  only  as  to  the  parties  execut- 
ing it,  but  also  as  to  third  parties. 

The  only  order  which  was  appealed  from,  as  shown  by  the 
condition  of  the  appeal  bond,  is  the  judgment  for.  costs  in 
favor  of  GoflF,  Homer  &  Co.  and  the  Wheeling  Corrugating 
Co.  on  "its  certain  interplea  and  answer  as  garnishee  several- 
ly," from  which  appellant  prayed  for  and  obtained  the  pres- 
ent appeal.  The  Steel  Co.  is  not  made  an  appellee.  That 
company  is  the  only  party  interested  in  sustaining  the  order 
of  the  trial  court  in  dismissing  the  attachment  suit.  Hence 
we  think  that  this  point  is  not  properly  before  us.  But  if  it 
were,  it  was  not  reversible  error  to  dismiss  that  action.  The 
court  below  found  in  favor  of  the  interplea  and  sustained  the 
answer  of  the  garnishee,,  thus  deciding  that  the  money  in 
dispute  belonged  to  Goff,  Homer  &  Co.,  and  that  the  Steel 
Co.  had  no  property  therein.  The  evidence  clearly  shows 
that  the  Steel  Co.  was  never  indebted  to  appellant  There- 
fore, the  court  discharged  the  only  garnishee,  and  as  the 
Steel  Co,  had  not  been  served  and  had  not  been  brought  in 
or  appeared  in  the  attachment  suit,  and  none  of  its  prop- 
erty bad  been  seized  under  the  writ,  the  court  properly,  we 
thin^:,  dismissed  the  attachment  suit. 

The  controlling  questions  in  the  case  being  thus  disposed 
of>  and  as,  under  the  evidence,  the  appellant  has  no  right  of 
recovery,  it  is  unnecessary  for  us  to  discuss  his  further  con- 
tentions. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed, 
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Qen.  No.  11»851. 

1.  Vebdict — loTien  not  disturbed  in  criminal  case.  A  yerdict  in 
a  criminal  cas^  will  not  be  disturbed  unless  there  appears  from 
all  the  evidence  a  reasonable  and  well-founded  doubt  of  the  guilt 
of  the  accused. 

Action  of  assault  Error  to  the  Criminal  Court  of  Cook  County; 
the  Hon.  Axel  Chttbaus,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1904.    Affirmed.    Opinion  filed  March  27,  1905. 

James  T.  Bbady  and  Thomas  J.  Peden^  for  plaintiff  in 
error ;  Edwin  J,  Ra.beb,  of  counseL 

Chables  S.  Deneen,  State's  Attorney,  and  John  R. 
Newcomeb,  Assistant  State's  Attorney,  for  defendant  in 
error. 

Mm.  Pkesiding  Justice  Ball  delivered  the  opinion  of 
the  court 

Plaintiff  in  error  was  tried  and  found  guilty  of  an  assault 
with  a  dangerous  and  deadly  weapon.  Upon  writ  of  error 
to  this  court  the  plaintiff  urges  four  grounds  for  reversal: 

(1)  That  no  assault  was  made  with  a  deadly  weapon;' 
(2)  that  plaintiff  acted  in  self-defense;  (3)  that  there  is  a 
serious  doubt  of  the  guilt  of  the  plaintiff  upon  the  evidence ; 
and  (4)  that  the  trial  court  erred  in  giving  certain  instruc- 
tions tendered  by  the  People,  and  also  erred  in  refusing  to 
give  other  instructions  tendered  by  the  plaintiff. 

The  contentions  of  the  plaintiff  may  be  reduced  to  two: 
First,  the  verdict  is  not  supported  by  the  evidence ;  and,  sec- 
ond, the  jury  were  improperly  instructed. 

The  affray  occurred  at  the  crossing  of  92nd  street  and  Har- 
bor avenue,  in  the  city  of  Chicago.  The  Belt  Line  By.  Co. 
tracks,  which  run  north  and  south,  intersect  92nd  street  at 
this  point.  The  South  Chicago  street  car  tracks  run  south- 
east and  northwest  over  this  intersection.  Ohristianson,  the 
person  upon  whom  the  assault  was  made,  at  the  time  in  ques- 
tion, May  29,  1904,  was  and  for  30  months  prior  thereto 
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had  been  in  the  employ  of  the  Belt  Line  Ry.  Co.  as  watchman 
At  this  crossing.  His  shanty  stood  next  the  street,  and  dis- 
tant about  12  feet  from  the  railroad  tracks.  The  plaintiff 
ran  a  passenger  launch  between  92nd  street  and  the  govern- 
ment breakwater.  The  boat  landing  was  a  little  more  than 
JL  block  away  from  this  crossing.  In  behalf  of  plaintiff  and 
At  least  one  rival  boat,  it  was  the  custom  to  solicit  passengers 
at  this  crossing.  Christiansen  was  crippled  in  his  right  arm. 
Plaintiff  had  lost  his  left  leg  and  always  walked  with  a 
heavy  cane. 

Early  in  the  morning  of  May  29,  1904,  William  Wiggins 
was  on  this  crossing  soliciting  passengers  for  plaintiff.  Chris- 
tiansen told  him  and  others  with  him  to  get  off  the  track* 
Wiggins  went  to  the  boat  landing.  In  a  few  minutes  he 
came  I»ck,  accompanied  by  the  plaintiff.  At  that  time  Chris- 
tiansen was  in  his  shanty.  Wiggins  staid  outside,  near  the 
tracks,  while  the  plaintiff  went  into  the  shanty  and  com- 
menced a  conversation  with  Christiansen.  There  was  a 
struggle  in  the  shanty,  and  in  a  very  brief  space  of  time  the 
xnen  came  out  clinched  and  contesting  each  with  the  other. 
When  they  reached  the  tracks  they  went  down  with  Chris- 
tiansen underneath.  While  they  lay  there,  a  shot  was  fired 
from  Christiansen's  revolver.  The  plaintiff  then  got  up 
with  the  weapon  in  his  hand  and  walked  away.  He  was  un- 
injured, while  Christiansen  was  badly  hurt.  Doctor  Perry, 
who  was  at  once  called,  and  who  treated  him,  says :  "Found 
wounds  upon  him ;  one  scalp  wound  on  the  back  of  the  head, 
one  on  the  front  part  of  the  forehead ;  the  one  on  the  back 
was  contused  and  lacerated,  was  made  by  a  blunt  instnunent; 
one  on  the  forehead  was  about  one  and  one-half  inches  long, 
running  from  the  forehead  backwards,  was  also  made  by  a 
hlunt  instrument ;  the  bone  was  bare.  Had  some  other  minor 
bruises,  but  I  did  not  look  after  them."  The  foregoing 
facts  are  not  disputed. 

As  to  what  occurred  in  the  shanty  the  testimony  is  in  con- 
flict, and  that  conflict  is  irreconcilable. 

The  evidence  of  the  People,  as  given  by  Ohristianson  and 
by  James  Duffy,  tends  to  prove  that  the  plaintiff  after  he 
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came  into  the  shanty  used  profane  language  toward  Chris- 
tianson  and  then  struck  him  one  or  more  times  over  the  head 
with  a  heavy  cane  held  in  his  right  hand.  This  cane,  which 
was  put  in  evidence,  was  of  oak,  three  feet  long,  an  inch  and 
one-half  in  diameter  at  one  end  and  an  inch  at  the  other; 
that  this  cane  when  found  in  plaintiff^s  boat  by  the  police 
officers  had  blood  upon  it;  that  Christiansen  grappled  with 
plaintiff  and  called  to  Duffy,  who  was  outside  the  shanty, 
that  Harvey  was  murdering  him ;  that.  Christiansen  tried  to 
get  his  gun,  which  was  in  his  hip  pocket,  but  was  not  able 
to  draw  it,  and  that  then  the  men  came  struggling  out  of  the 
shanty. 

The  evidence  of  the  plaintiff,  as  given  by  the  plaintiff 
and  by  William  Wiggins,  tends  to  prove  that  he  dropped  his 
oane  outside  of  the  door  of  the  shanty  as  he  grappled  with 
Christiansen;  that  as, soon  as  he  stepped  in  Christiansen 
Teached  for  his  gun  and  swore  he  would  shoot  him,  and  then 
plaintiff  grabbed  the  hand  Christiansen  had  on  the  gun  and 
grasped  him  by  the  throat  with  the  other  hand.  That  in 
swaying  back  and  forth  Christianson's  head  came  in  contact 
with  a  shelf  in  the  shanty,  and  that  the  wound  on  the  back 
of  the  head  was  caused  by  striking  the  rail  as  he  fell  on 
the  tracks. 

Five  witnesses  testified  that  the  reputation  of  the  plaintiff 
for  truth  and  veracity  was  bad. 

We  cannot  set  aside  the  verdict  of  the  jury  on  the  facts, 
unless  there  appears  from  all  the  evidence  a  reasonable  and 
well-founded  doubt  of  the  guilt  of  the  accused.  Steffy  v. 
People,  130  111.,  99;  Bonardo  v.  People,  182  HI.,  416; 
Henry  v.  People,  198  HI.,  181 ;  McCracken  v.  People,  206 
HI.,  220. 

From  a  consideration  of  the  entire  testimony  we  are  im- 
pressed with  the  belief  that  the  jury  did  not  err  in  coming 
to  the  conclusion  which  inheres  in  their  verdict,  that  the 
plaintiff,  while  he  and  Christiansen  were  in  the  shanty, 
struck  the  latter  twice  upon  the  head  with  the  cane  in  evi- 
dence. 

The  court  gave  twelve  instructions  at  the  request  of  the 
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People.  Four  of  these  were  objected  to  by  the  'plaintiff. 
The  court  also  gave  six  instructions  tendered  by  the  plaintiff, 
but  marked  others  offered  by  him  as  "refused."  The  plaintiff 
urges  that  the  refusal  of  instructions  Nos.  19,  20  and  21  was 
reversible  error.  It  is  not  necessary  for  us  to  set  out  the 
instructions,  of  which  complaint  is  made,  nor  to  comment 
upon  them  severally  and  in  detail.  We  have  examined  all 
of  the  instructions  tendered,  whether  given  or  not  given,  and 
we  find  that  the  given  instructions,  considered  as  a  whole, 
fully  and  fairly  state  the  law  as  applicable  to  the  theory  of 
each  of  the  contending  parties,  and  that  the  refused  instruc- 
tions are  covered  by  those  given.  Kennedy  v.  People,  4:0  HI., 
497;  Henry  v.  People,  198  111.,  191,  197. 

The  judgment  of  the  Criminal  Court  is  affirmed. 

Affirmed, 


Chicago  Chronicle  Company  t.  Lesser  Franklin. 

Oen.  Ko.  11,863. 

1.  Statute  of  LiMrrATiONS — effect  of  acknotoJedgmeni  of  in- 
debtedness. Where  tbere  Is  an  acknowledgment  of  an  indebted- 
ness, it  will  be  taken  to  relate  to  the  entire  demand,  and  the  bur- 
den is  on  the  party  so  acknowledging  to  show  that  it  related  to 
a  part  only  of  the  debt  demanded. 

2.  Personal  obligation — when  arises  upon  order  placed  in 
name  of  another.  Where  a  person  orders  a  thing  of  Yalue  in  the 
name  of  another  without  authority  so  to  do,  he  becomes  personally 
obligated  upon  account  thereof. 

3.  Finding  of  coubt — tohen  set  aside.  The  finding  of  the  court 
upon  the  facts  will  be  set  aside  where  clearly  against  the  evi- 
dence. 

Action  of  assumpsit  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  Reversed  and  judgment 
here.    Opinion  filed  March  27,  1905. 

Statement  by  the  Court.       The    plaintiflF    in    error 
brought  an  action  in  assumpsit  against  the  defendant  in  er- 
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ror  upon  a  promissory  note  for  $110,  and  on  an  open  ac- 
count for  $464.  Judgment  was  rendered  for  the  plaintiff 
upon  the  note  only. 

It  appears  that  the  defendant,  a  real  estate  dealer,  owned 
3,300  lots  in  Franklin  Park,  a  suburb  of  Chicago.  Sales 
were  slow  and  he  conceived  the  scheme  of  forming  a  corpor- 
ation to  be  called  the  Franklin  Park  Home  Builders'  Asso- 
ciation, whose  certificates  when  paid  for  should  be  ex- 
changed for  these  lots.  To  carry  out  this  scheme,  January 
5,  1898,  defendant  and  his  wife  conveyed  all  of  these  lots 
to  the  Security  Title  and  Trust  Company  in  trust,  to  sub- 
divide and  to  plat  the  property  and  to  make  conveyances  of 
lots  therein  to  holders  of  certificates  in  said  association,  un- 
der conditions  specified  in  the  deed.  In  this  conveyance  the 
defendant  agreed  to  organize  such  an  association,  but  this 
he  never  did  further  than  to  induce  certain  persons  to  prom- 
ise to  act  as  officers  and  directors.  He  also  agreed  therein 
to  pay  all  the  expenses  of  the  association.  Before  this  time 
the  defendant  had  advertised  his  Franklin  Park  property 
in  his  own  name  in  the  newspaper  published  by  the  plaintiff. 
When  that  account  amounted  to  the  sum  of  $220,  he  com- 
promised the  same  by  giving  his  note  for  $110.  After  the 
said  trust  deed  was  executed,  the  defendant  called  at  the  of- 
fice of  plaintiff,  and  asked  Mr.  Jones,  its  auditor,  to  have 
the  advertising  account  then  standing  in  his  name  changed, 
for  his  own  convenience,  to  the  Franklin  Park  Home  Build- 
ers' Association.  Mr.  Jones  asked  him  who  owned  the  land, 
and  the  defendant  replied  that  he  did.  The  change  was  made 
as  he  requested,  but  Mr.  Jones  says  that  the  credit  was  given 
to  the  defendant,  and  that  monthly  statements  relating 
thereto  were  sent  him.  After  this  change  and  in  the  months 
of  January  and  February,  1898,  the  defendant  ordered  ad- 
vertising, which  was  printed  by  plaintiff  to  the  amount  of 
$464.  Bills  for  this  sum  were  sent  him  monthly  during  the 
remainder  of  that  year.  January  4,  1899,  the  plaintiff  sent 
the  defendant  a  letter,^  in  which  two  statements,  one  for  the 
note  and  the  other  for  the  open  account,  for  $464,  were  in- 
closed. This  letter  reads:  "I  inclose  herewith  state- 
25 
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inents  of  two  accounts  which  are  of  long  standing,  and  con- 
cerning which  several  letters  have  passed  between  us.  I 
would  inquire  if  there  is  any  prospect  of  your  being  able  to 
favor  us  with  a  remittance  for  all  or  any  part  of  the  same  in 
the  near  future."  Eight  days  later  the  defendant  replied: 
"Answering  your  letter  of  January  4,  I  wish  to  say  that  the 
prospects  are  better  than  they  have  been  for  years.  *  * 
"Kindly  bear  with  me  until  this  coming  spring  and  I  will 
commelice  paying  my  indebtedness  thereafter."  There  is  evi- 
dence tending  to  prove  that  in  March  and  in  April,  1898, 
when  Mr.  Sage,  collector  for  the  plaintiff,  asked  him  to  pay 
these  accounts,  the  defendant  tried  to  make  some  arrange- 
ment with  Mr.  Sage  by  which  the  plaintiff  would  accept 
Franklin  Park  lots  in  settlement  of  the  accounts ;  and  in  Oc- 
tober and  November,  1899,  when  the  same  accounts  were 
presented  to  him  by  Mr.  Portman,  the  defendant  referred 
to  this  proposition  and  asked  why  it  had  not  been  accepted. 

The  cause  was  submitted  to  the  court  for  trial.  At  the 
close  of  the  plaintiff's  evidence  the  defendant  moved  the 
court  to  exclude  the  evidence  and  to  find  the  issues  for  the 
defendant.  Thereupon  the  court  excluded  all  evidence  relat- 
ing to  the  open  account  for  $464,  and  gave  judgment  for  the 
plaintiff  upon  the  note  for  $110  with  interest 

Daniel  V.  Galleby,  for  plaintiff  in  error. 

Edward  Maheh^  for  defendant  in  error. 

M!r.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  January  7,  1904.  The  Statute 
of  Limitations  had  then  run  on  the  open  account  as  it  origi- 
nally stood ;  but  the  defendant,  prior  to  the  time  of  the  trial, 
did  not  deny  his  liability  to  pay  this  account,  nor  state  that 
it  was  due  and  owing  from  the  association ;  on  the  contrary, 
January  12,  1899,  within  the  five  years  limited  by  the  stat- 
ute, when  presented  with  a  statement  of  the  open  account  and 
of  the  note,  he  replies:  "Kindly  bear  with  me  until  the 
coming  spring  and  I  will  commence  paying  my  indebted- 
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ness  thereafter/'  thus  admitting  the  existence  of  the  entire 
debt  and  his  personal  liability  therefor,  and  his  intention  to 
begin  its  liquidation  within  the  period  of  the  next  three 
months.  The  bill  he  was  then  asked  to  pay  was  made  up  of 
the  note  and  of  the  open  account^  and  his  unlimited  offer  to 
pay  his  indebtedness  logically  includes  both  accounts.  Where 
there  is  an  acknowledgment  of  an  indebtedness^  it  will  be 
taken  to  relate  to  the  entire  demand,  and  the  burden  is  on  the^ 
party  so  acknowledging  to  show  that  it  related  to  a  part 
only  of  the  debt  demanded.  Morrell  v.  Ferrier,  7  Colo.  22, 
and  cases  cited.  The  rule  is  that  any  language  of  the  debtor 
clearly  admitting  the  debt  to  be  due  and  unpaid,  and  show- 
ing an  intention  to  pay  it,  will  be  considered  an  implied 
promise  to  pay  and  will  take  the  case  out  of  the  statute. 
Whiteman  v.  McFarland,  68  111.  App.,  295,  and  cases  cited. 
A  slight  acknowledgment  of  a  debt  is  sufficient  to  take  the 
case  out  of  the  statute,  if  made  before  the  statute  has  run. 
Deloach  v.  Turner,  7  Eich.  L.  (S.  C),  150.  In  the  author- 
ities cited  by  the  defendant  on  this  point  the  acknowledg- 
ment was  made  after  the  statute  had  run  against  the  de- 
mand. 

From  its  inception  this  indebtedness  was  that  of  the  de- 
fendant Even  if  the  association  had  been  regularly  incor- 
porated and  a  going  concern,  the  defendant  was  not  one 
of  its  officers,  and  as  his  coimsel  admits,  had  "no  power  to 
loose  or  bind  that  association,"  and  would,  therefore,  bind 
himself  only  by  ordering  adyertisements  in  its  name.  If 
the  association  was  a  name  only,  a  fact  which  is  clearly 
shown  by  the  evidence,  under  which  name  the  defendant  did 
business,  he  is  bound  for  and  liable  to  pay  all  the  bills  thus 
contracted.  In  the  deed  of  trust  hereinbefore  mentioned  the 
defendant  stipulated  that  he  would  pay  all  the  expenses  of  the 
association,  and  to  that  end  reserved  to  himself  twenty  per 
cent  of  all  money  paid  into  the  association. 

It  is  in  evidence  that  the  plaintiff  was  publishing  adver^ 
tisements  on  the  order  and  on  the  credit  of  the  defendant 
prior  to  January  1,  1898 ;  that  on  or  about  that  date  the 
defendant  asked  that  this  account,  for  his  own  convenience, 
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be  run  in  the  future  in  the  name  of  the  association,  admitting 
at  the  same  time  that  he  and  not  it  owned  the  lands  to  be 
advertised ;  and  that  while  the  plaintiff  agreed  so  to  run  the 
account,  the  credit  was  given  to  the  defendant  and  not  to 
the  association.  All  of  the  open  account  originated  under 
these  conditions  after  this  change  was  made.  These  cir- 
cumstances make  the  undertaking  of  the  defendant  an  origi- 
nal one.    Lusk  v.  Throop,  189  111.  131. 

It  is  true  that  when  a  case  is  tried  by  the  court  the  same 
force  and  effect  should  be  given  to  his  findings  upon  ques- 
tions of  fact  as  are  given  to  the  verdict  of  a  jury.  Kaestner  v. 
Oldham,  102  111.  App.  373.  It  is  also  true  that  when  in 
such  trial,  at  the  close  of  the  plaintiff's  case,  the  court,  at 
the  request  of  the  defendant,  decides  against  the  plaintiff  in 
whole  or  in  part,  he  does  so  under  the  same  limitations  and 
restrictions  which  bind  him  when  a  motion  is  made  to  in- 
struct the  jury  to  find  a  verdict  for  the  defendant.  In  the 
latter  case  the  motion  must  be  denied  if  there  be  any  evi- 
dence, not  considering  testimony  to  the  contrary,  which 
fairly  tends  to  establish  a  cause  of  action.  First  N.  Bk.  v. 
IS'orthwestem  Bk.,  152  111.  301. 

The  reason  why  the  defendant  contests  this  open  account 
may  be  that  which  is  indirectly  referred  to  by  his  counsel 
when  he  states:  "One  may  deal  at  one  time  in  a  certain 
way,  and  at  another  time  in  an  entirely  different  way.  These 
transactions  depend  on  circumstances.  'Needs  must,'  says 
the  proverb,  Vhen  the  Devil  drives.' " 

For  the  reasons  given  the  judgment  of  the  Circuit  Court 
is  reversed  and  judgment  will  be  entered  here  for  the  prin- 
cipal of  the  note  for  $110,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  October  ll,  1897,  and  also 
for  the  face  of  the  open  accoimt,  namely  $464,  with  inter- 
est thereon  at  the  rate  of  five  per  cent  per  annum  from  Janu- 
ary 12,  1899;  the  interest  in  each  case  to  be  computed  up 
to  the  date  of  the  entry  of  judgment  herein. 

Reversed  and  judgment  here* 
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Gen.  Ko.  il,869. 

1.  Obstbuction — when  corporation  maintaining,  on  public  street^ 
liable  for  injuries  resulting  from.  Notwithstanding  such  corpora- 
tion under  license  from  the  municipality  In  which  it  Is  located, 
maintains  a  plug  in  a  public  street,  yet  if  the  same  constitutes  a 
nuisance  and  at  the  time  of  the  Injury  complained  of  has  so 
remained  for  a  length  of  time  sufficient  to  have  charged  such  cor- 
poration with  notice  that  it  endangered  the  safety  of  the  public, 
it  is  liable  for  an  injury  resulting  therefrom. 

2.  CoNTBiBUTABY  iTEGLiQENGB — whcn  pcrson  traveling  upon  pulh 
lie  street  not  guilty  of.  A  person  traveling  upon  a  used  and 
frequented  street  has  a  right  to  presume  and  to  act  upon  the  pre- 
sumption that  such  street  is  reasonably  safe  for  ordinary  travel 
throughout  its  entire  width,  and  Is  not  bound,  at  the  peril  of 
being  held  guilty  of  contributory  negligence,  to  keep  his  eyes  con- 
stantly upon  the  street  in  search  of  possible  defects. 

3.  Obdinabt  cabe — hoto  question  of,  determined.  The  question 
of  the  exercise  of  due  care,  or  the  want  of  it,  upon  the  part  of 
the  plaintiff.  Is  primarily  for  the  jury.  It  is  not  a  question  of 
law  to  be  determined  by  the  court,  unless  as  shown  by  the  evi- 
dence the  conduct  of  the  plaintiff  is  so  clearly  and  palpably  negli- 
gent that  all  reasonable  minds  would  so  pronounce  it  without 
hesitation  or  dissent.  If  the  case  Is  open  to  difference  of  opinio^ 
the  jury  must  pass  upon  it. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  ElbbidgI:  Hanect,  Judge,  presid- 
ing. Heard  In  this  court  at  the  October  term,  1904.  Reversed 
and  remanded.     Opinion  filed  March   27,  1905. 

TJtt  Bros.  &  House^  for  plaintiff  in  error. 

Seaks,  Meagher  &  Whitney^  for  defendant  in  error; 
Nathaniel  C.  Sears  and  James  F.  Meagiier,  of  counsel. 

Mb.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  brought  suit  against  defendant  in  error 
to  recover  damages  for  injuries  sustained  by  him,  caused, 
as  he  alleges,  by  the  negligence  of  the  defendant.  At  the  re- 
quest of  the  defendant,  and  at  the  close  of  the  plaintiff's  case 
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the  trial  court  gave  to  the  jury  a  peremptory  instruction  to> 
return  a  verdict  for  the  defendant. 

On  this  writ  of  error  the  plaintiff  questions  the  correct- 
ness  of  the  foregoing  ruling. 

It  appears  from  the  evidence  that  in  the  travelled  part  of 
roadway  of  106th  street,  in  the  city  of  Chicago,  there  was. 
placed  about  6  feet  from  the  south  curb  line,  an  iron  gas 
plug  four  or  more  inches  square,  which  stood  from  4  to  ft 
inches  above  the  surface  of  the  street.  This  plug  had  been 
there  in  that  condition  for  more  than  the  month  and  pos- 
sibly for  more  than  the  year  next  preceding  the  happening 
of  the  accident  in  question.  This  plug  and  the  gas  pipes, 
and  mains  with  which  it  was  connected  were  laid  in  th& 
street  by  the  Pullman  Gas  Company.  It  .was  admitted  on 
the  trial  "that  the  defendant  Company  purchased  from  the 
Pullman  Company  the  pipes  and  other  appliances  in  the 
town  of  Pullman,  including  this  gas  plug,  as  it  is  called,  and 
valve  boxes,  in  the  year  1889."  The  evidence  also  tends  to 
prove  that  prior  to  the  accident  the  servants  of  the  defendant 
were  working  at  this  plug,  and  that  the  defendant  sold  its. 
gas,  conducted  through  these  pipes,  to  residents  in  that  vicin- 
ity.    There  was  no  other  gas  plant  in  that  part  of  the  city^ 

In  the  forenoon  of  July  80,  1901,  the  plaintiff,  seated  in 
a  one-horse  wagon,  was  driving  west  along  106th  street.  A» 
he  approached  the  place  of  the  accident  he  overtook  a  loaded 
coal  wagon  and  turned  to  the  left  to  pass  it.  When  opposite 
the  coal  team  the  left  front  wheel  of  his  wagon  struck  the 
gas  plug,  and  he  thereby  was  thrown  to  the  ground  and 
injured. 

The  defendant,  to  sustain  the  action  of  the  trial  court  con- 
tends, first,  that  it  was  not  guilty  of  maintaining  a  public 
nuisance  nor  guilty  of  any  negligence  in  the  maintenance  or 
operation  of  its  system;  second,  tHat  whether  it  was  a  public 
nuisance  or  not,  the  defendant,  being  the  grantee  of  the  prop- 
erty, could  not  be  liable  until  after  notice;  and  third,  fiat 
the  plaintiff  was  guilty  of  contributory  negligence. 

There  is  nolhing  in  this  record  to  show  that  the  city  had' 
established  the  grade  at  106th  street,  other  than  the  fact 
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thalf  the  roadway  had  heea  macadamized  for  a  number  of 
years  prior  to  the  accident.  There  is  evidence  tending  to 
show  that  as  the  macadam  wore  awaj^  the  city  repaired  it 
and  kept  it  in  shape.  Whether  the  roadway  was  paved  be- 
fore or  after  this  ping  was  pnt  in  by  the  Pullman  Company 
is  not  shown.  Nor  is  there  any  evidence  tending  to  estab- 
lish the  height  of  the  top  of  this  plug  when  it  was  set  in 
place,  as  compared  to  the  then  level  of  the  roadway.  But 
the  evidence  does  show  that  for  a  year  prior  to  the  accident 
it  had  stood  from  4  to  8  inches  above  the  surface  of  the 
travelled  roadway,  and  that  there  was  no  depression  around 
this  plug.  As  it  thus  stood  it  was  a  permanent  and  danger- 
ous obstruction  in  the  public  street,  and  was  therefore  a  pub- 
lic nuisance.  "Any  permanent  structure  or  purpresture 
which  materially  encroaches  upon  a  public  street  and  im- 
pedes travel  is  a  nuisance  per  $e,  and  may  be  abated,  not- 
withstanding space  is  left  for  the  passage  of  the  public. 
*  *  *  Thus  expediency  forbids  any  other  rule.  But  even 
if  it  did  not,  the  rule  is  well  founded  in  principle,  for  it  is 
well  settled  that  the  public  are  entitled  not  only  to  a  free 
passage  along  the  highway,  but  to  a  free  passage  along  any 
portion  of  it  not  in  the  actual  use  of  some  other  traveller.'^ 
Elliott  on  Eoads  and  Streets,  478.  If  this  plug  was  a  pub- 
lic i^uisance  at  the  time  of  the  accident,  and  had  been  such 
for  so  long  a  time  prior  thereto  that  the  defendant  should 
have  known,  in  the  exercise  of  ordinary  diligence,  that  as  it 
stood  it  endangered  the  safety  of  the  public  who  had  occasion 
to  pass  and  did  pass  that  way,  then  the  defendant  is  liable 
in  damages  to  a  traveller  who,  while  in  the  use  of  due  care 
for  his  personal  safety,  was  thereby  injured. 

So  far  as  liability  of  the  defendant  is  concerned,  it  is  im- 
material whether  or  not  the  city  gave  it,  or  its  grantor,  the 
Pullman  Company,  permission  to  lay  down  this  system  of 
gas  pipes,  and  to  place  this  gas  plug  in  the  street.  The  city 
holds  its  streets  in  trust  for  the  use  of  the  general  public, 
and  it  cannot  render  legal  any  unlawful  use  or  occupation 
of  them.  The  consent  of  the  city  would  not  change  the  situ- 
ation, except  in  this,  that  there  would  then  be  two  wrong- 
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doers  instead  of  one,  either  or  both  of  whom  would  be  liable 
in  damages  in  a  proper  case.  The  defendant  could  obtain 
no  license  that  would  relieve  it  from  the  consequences  of  its 
own  carelessness.  People  v.  Harris,  203  111.  272;  Leahan 
V.  Cochran,  178  Mass.  566;  Matthews  v.  Mo.  P.  Ey.  Co., 
26  Mo.  App.  75. 

It  is  said  there  is  no  proof  that  the  defendant  ever  made 
use  of  this  plug  or  of  the  bit  of  pipe  immediately  beneath 
it.  While  there  is  evidence  tending  to  prove  that  the  defend- 
ant, through  its  servants,  worked  upon  or  around  this  plug 
prior  to  the  accident,  the  denial  that  it  did  so  will  not  help 
it.  The  defendant  either  put  in  this  plug,  or  bought  it  as 
a  part  of  its  general  plant  for  the  distribution  of  gas  from 
the  Pullman  Company  in  1889:  It  must  be  held  to 
know  what  it  purchased,  and  it  had  eleven  years  in  which 
to  ascertain  whether  or  not  this  plug  was  so  situate  as  to  be 
a  menace  to  the  traveling  public. 

The  final  contention  of  the  defendant  is  that  the  contribu- 
tory negligence  of  the  plaintiff,  as  shown  by  the  evidence, 
justified  the  peremptory  instruction.  That  one  who  looked 
for  this  plug  in  daylight  could  have  seen  it,  is  beyond  doubt. 
But  the  plaintiff  in  passing  the  loaded  wagon  was  interested 
in  seeing  that  he  could  go  by  in  safety.  He  was  approach- 
ing and  very  near  to  a  cross  street,  and  would  naturally  look 
to  see  if  that  highway  was  clear.  As  he  sat  on  the  right 
side  of  the  driver's  seat  his  horse  may  have  hidden  from  him 
the  locality  of  this  plug  which  was  in  front  of  him  and  to 
his  left  hand.  Besides  these  things,  one  who  is  traveling 
upon  a  used  and  frequented  street  has  a  right  to  presimie, 
and  to  act  upon  the  presumption,  that  such  street  is  reason- 
ably safe  for  ordinary  travel  throughout  its  entire  width; 
and  he  is  not  bound  to  keep  his  eyes  constantly  upon  the 
street  in  search  of  possible  defects.  Chicago  v.  Babcock,  143 
111.  363 ;  East  Dubuque  v.  Burhyte,  173  HI.  553 ;  Sprinir 
Valley  v.  Gavin,  182  111.  233.  The  question  of  the  exercise 
of  due  care,  or  the  want  of  it,  upon  the  part  of  the  plaintiff 
19  primarily  for  the  jury.  It  is  not  a  question  of  law  to  be 
determined  by  the  court,  unless  as  shown  by  the  evidence 
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the  conduct  of  the  plaintiff  is  so  clearly  and  palpably  negli- 
gent that  all  reasonable  minds  would  so  pronounce  it  with- 
out hesitation  or  disseoit.  If  the  case  is  open  to  difference 
of  opinion,  the  jury  must  pass  upon  it.  L.  S.  &  M.  S.  Ky. 
Co.  V.  Johnsen,  135  111.  647;  T.  St.  L.  &  W.  Ky.  Co.  v. 
Christy,  111  111.  App.  247,  and  cases  cited;  Woodman  v. 
111.  Tr.  &  Sav.  Bk.,  211  111.  578.  Under  the  evidence  we 
cannot  say,  as  matter  of  law,  that  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  ought  to  bar  a  recovery. 
This  questiom  should  have  been  submitted  to  the  jury  as  one 
of  fact. 

For  the  reasons  given  the  judgment  of  the  Superior  Court 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Baymond  O.  Hewes  y.  Chicago  &  Eastern  Illinois  Bail- 
road  Company. 

Oen.  Ko.  11,825. 

1.  Obdinaby  cas^— essential  to  recovery  in  action  for  personal 
injuries.  In  order  to  recover  in  an  action  for  personal  injuries 
it  is  essential  that  the  plaintiff  prove  that  he  was  exercising  or- 
dinary care  for  his  personal  safety  at  the  time  of  the  alleged 
injury. 

2.  ORDmABT  OABB — hoto  QuestUm  of,  determined.  Whether  the 
plaintiff  in  a  particular  case  exercised  ordinary  care,  or  whether 
he  was  guilty  of  negligence,  which  contributed  to  the  injury  com- 
plained of,  are,  ordinarily,  questions  of  fact  to  be  passed  upon  by 
the  Jury.  But,  when  the  evidence  that  the  plaintiff  did  not  exer- 
cise ordinary  care,  but,  on  the  contrary,  was  guilty  of  negligence 
which  contributed  to  the  injury,  is  so  plain  that  men  of  reasonable 
minds  could  not  reasonably  differ,  the  question  becomes  one  of 
law. 

3.  CoNTBiBUTOBT  NEGLIGENCE — When  possengcr  guilty  of.  A  pas- 
senger is  guilty  of  contributory  negligence  where  he  deliberately 
swings  out  from  the  step  of  the  rear  platform  of  a  car,  into  the 
darkness  of  the  night,  while  the  car  is  moving  and  about 
from  150  to  200  feet  distant  from  a  station  without  any  necessity 
for  so  doing,  and  merely  for  the  purpose  of  going  to  the  smoking 
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car  which  was  next  in  front  of  the  car  on  the  rear  platform  of 
which  he  was  standing. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  Ck)unt7;  the  Hon.  Abthxtb  H.  Chetlain^ 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1904* 
Affirmed.    Opinion  filed  March  21,  1905. 

Brandt  &  Hoffmann^  for  appellant. 

Cai-houn,  Lyfoed  &  Sheean,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  ap^ 
pellee  and  against  appellant,  rendered  on  a  verdict  directed 
by  the  court,  at  the  close  of  the  plaintiff's  evidence.  The 
facts  are  substantially  as  follows:  The  defendant,  appellee 
here,  has  two  railroad  tracks  which  are  about  six  feet  apart,, 
and  lie  north  and  south,  at  Columbia  Heights,  in  Cook 
county,  and  also  a  station  or  passenger  depot  at  Columbia 
Heights,  east  of  the  tracks.  The  west  track  is  the  south-bound 
and  the  east  the  north-bound  track.  Two  hundred  feet,  or 
a  little  more,  north  of  the  depot  there  was,  at  the  time  of 
the  accident  hereinafter  mentioned,  a  cattle  guard  between 
the  defendant's  two  tracks.  The  cattle  guard  was  in  the 
shape  of  a  truncated  A,  wider  at  bottom  than  at  top,  and 
about  18  inches  wide  at  the  top.  It  was  between  41/^  and  5 
feet  in  height.  At  the  bottom  it  was  close  to  the  end  of  the 
tie  of  the  west  track,  which  tie  extended  about  a  foot  outside 
the  rail,  and  the  body  of  the  car,  in  passing  the  guard,  would 
be  about  6  inches  distant  from  it.  The  floor  of  the  car  in 
question  was  about  18  or  20  inches  above  the  lower  step 
of  the  platform  of  the  car.  Between  the  rails  of  each  track 
there  were  flat  pieces  of  metal  so  constructed  and  arranged 
that  cattle  could  not  pass  over  them.  From  the  place  where 
the  cattle  guard  was  a  wire  fence  extended  on  each  side  of 
the  double  track  to  the  fence  on  the  line  of  defendant's  right 
of  way.  The  plaintiff,  Hewes,  was  bom  April  1,  1875,  and 
was  17%  years  and  a  few  days  of  age  October  11,  1892, 
when  the  accident  happened.    Prior  to  the  time  of  the  acci-' 
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dent  he  had  been  working  in  a  factory  at  Crete.  Setween 
*:30  and  7  o'clock  October  11,  1892,  he  desired  to  go  from 
Chicago  Heights  to  Crete.  Columbia  Heights  is  about  two 
miles  from  Chicago  Heights,  and  Crete  about  1^^  miles 
from  the  latter  place.  The  train  which  passed  Chicago 
Heights,  and  which  the  plaintiff  took,  consisted  of  an  engine 
And  tender,  a  baggage  car,  a  smoker  and  a  passenger  coach. 
When  the  plaintiff  came  to  the  train  he  was  smoking  a  cigar; 
the  train  was  about  to  start  and  he  got  on  the  rear  platform 
of  the  rear  or  last  car  of  the  train.  He  looked  into  the  car 
snd  noticed,  sitting  therein,  his  uncle,  who  was  a  minister, 
and  his  wife,  and  dodged  back  so  that  his  uncle  would  not 
notice  him,  and  stood  against  the  end  of  the  car,  on  the  east 
fiide  of  it.  The  train  was  running  on  the  west  track.  Plain- 
tiff testified  that  he  continued  smoking  while  on  the  rear 
platform,  and  when  the  train  was  approaching  Columbia 
Heights  and'he  heard  the  whistle  blow  at  the  whistling  post 
north  of  the  platform,  and  for  the  purpose  of  going  to  the 
smoking  car,  stepped  down  to  the  last  step  of  the  platform, 
on  the  east  side  of  the  car,  took  hold  of  both  "hand-holes" 
and  swung  himself  out,  so  that  his  side  projected  beyond 
the  line  of  the  car,  and  that  just  as  he  swung  out  something 
struck  him  on  the  left  hip,  and  he  fell  and  was  injured. 
Plaintiff  remained  on  the  rear  platform  from  the  time  he 
boarded  the  car  until  he  swung  out  as  stated,  although  there 
was  room  in  the  car,  had  he.chosep  to  go  inside.  Asked  why 
he  did  not  go  inside,  he  answered,  "Well,  two  or  three  rea- 
sons why  we  didn't  go  in.  I  was  smoking.  I  had  not  been 
smoking  very  long,  and  I  was  kind  of  fraid  to  go  through 
the  car.  I  noticed  my  uncle  in  there,  a  minister,  sitting 
there  with  his  wife."  In  saying  "we,"  he  included  a  com- 
panion who  was  with  him  on  the  platform.  The  plaintiff  had 
with  him  a  monthly  ticket,  entitling  him  to  ride  between 
Chicago  Heights  and  Crete,  and,  as  previously  stated,  it  was 
a  mile  and  a  half  from  Columbia  Heights  to  Crete,  for  which 
latter  place  he  was  boun3. 

Two  of  plaintiff's   witnesses  testified   that  the   accident 
occurred  about  7  o'clock  in  the  evening,  and  that  it  was 
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dark.  This  is  uncontradicted.  One  of  plaintiff's  witnesses, 
who  was  in  the  rear  car,  testified  that  when  he  got  out  of 
the  train  at  Columbia  Heights,  to  go  back  to  the  rear  end 
of  it  on  account  of  having  heard  a  scream,  the  rear  end  of 
the  train  was  about  150  feet  south  of  the  cattle  guard;  an- 
other, that  the  rear  car,  in  which  he  was  riding,  stopped  75 
feet  north  of  the  center  of  the  station.  Eohe,  who  had  been 
riding  in  the  rear  car  heard  the  plaintiff  scream,  and  when 
the  train  stopped  he  ran  back  with  the  conductor,  and  found 
plaintiff  lying  between  the  rails  of  the  west  or  south-bound 
track,  about  200  feet  north  of  the  station  and  about  25  or 
30  feet  south  of  the  cattle  guard.  Plaintiff  testified  that  it 
usually  takes  about  five  minutes  to  go  from  Chicago  Heights 
to  Columbia  Heights,  and  that,  prior  to  the  accident,  he  had 
not  paid  his  fare,  and  it  does  not  appear  from  the  evidence 
that,  prior  to  that  time,  he  had  been  seen  by  any  of  the  train 
crew.  The  speed  of  the  car  at  the  time  of  the  accident  is 
not  shown.  One  witness,  who  was  a  passenger  in  the  rear 
car,  testified  that  he  thought  the  train  ran  from  Chicago 
Heights  to  Columbia  Heights  at  the  rate  of  25  miles  per 
hour;  but,  if  so,  this  speed  was,  doubtless,  lessened  as  the 
train  approached  the  station  at  Columbia  Heights,  where  it 
stopped.  To  entitle  plaintiff  to  recover,  it  was  incumbent 
on  him  to  prove  that  he  was  exercising  ordinary  care  for  his 
personal  safety  at  the  time  of  the  alleged  injury.  Calumet 
Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  368,  citing  very 
many  cases.  Whether  the  plaintiff,  in  such  case  as  the  pres- 
ent, exercised  ordinary  care,  or  whether  he  was  guilty  of 
negligence  which  contributed  to  the  injury  complained  of, 
are,  ordinarily,  questions  of  fact  to  be  passed  on  by  the 
jury ;  but,  when  the  evidence  that  the  plaintiff  did  not  exer- 
cise ordinary  care,  but,  on  the  contrary,  was  guilty  of  negli- 
gence which  contributed  to  the  injury,  is  so  plain  that  men 
of  reasonable  minds  could  not  reasonably  differ,  the  ques- 
tion becomes  one  of  law.  Werk  v.  111.  Steel  Co.,  164  111. 
427,  432;  C.  &  K  W.  Ry.  Co.  v.  Hansen,  166  ib.,  623,  629. 
Such  we  regard  the  evidence  to  be  in  this  case.  Had  the 
plaintiff  gone  inside  the  car;  had  he  even  remained  on  the 
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rear  platform,  exercising  such  care  as  the  situation  required ; 
had  he  passed  through  the  rear  car  to  the  smoking  car,  into 
which  he  desired  to  go,  he  would  have  been  safe.  But  in- 
stead of  doing  any  one  of  these  things,  he  deliberately  swung 
out  from  the  step  of  the  rear  platform  of  the  car  into  the  dark- 
ness of  the  night,  while  the  car  was  moving  and  was  about 
150  to  200  feet  distant  from  the  station,  without  any  neces- 
sity for  so  doing,  and  merely  for  the  purpose  of  going  to  the 
smoking  car,  which  was  next  in  front  of  the  car  on  the  rear 
platform  of  which  he  had  been  standing.  Reasonable  minds 
cannot,  as  we  think,  reach  any  reasonable  conclusion  other 
than  that  the  plaintiff  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  and,  in  the  absence  of  w\iich,  it  would 
not  have  occurred.  Therefore,  the  court  did  not  err  in  in- 
structing the  jury  to  find  the  defendant  not  guilty. 
The  judgment  will  be  affirmed. 

Affirmed. 


Frank  W.  Cassard  y.  Charles  Thornton. 

Gen.  Ko.  11,843. 

1.  fevicnoN — what  does  not  constitute.  Where,  without  inten- 
tion to  deprive  his  tenant  of  the  premises  demised,  the  landlord, 
in  ohedience  to  law,  enters  such  premises  and  makes  permanent 
use  of  a  portion  thereof  for  the  purpose  of  erecting  flre  escapes, 
an  eviction  does  not  result. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  M.  Walkeb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  Reversed.  Opinion  filed 
March  27.  1905. 

Statement  by  the  Court.  Appellant  leased  to  appellee  the 
four-story  and  basement  brick  and  stone  building  numbered 
1604  Wabash  avenue,  in  Chicago,  Cook  county,  Illinois,  for 
a  term  commencing  May  1,  1903,  and  terminating  April 
30,  1904,  the  premises  to  be  occupied  as  appellee's  residence, 
and. for  re-renting  rooms.  The  rent  reserved  was  $660  per 
annum,  payable  in  installments  of  $55  each  on  the  first  day 
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•of  each  month  of  the  term,  in  advance.  It  was  provided 
in  the  lease  that  the  lessor  should  have  free  access  to  the 
demised  premises,  for  the  purpose  of  making  needful  repairs 
-^or  alterations,  which  he  might  see  fit  to  make.  Appellee  paid 
'the  rent  for  the  months  of  May,  June  and  July,  1903,  but 
mot  for  any  of  the  remaining  months  of  the  term,  and  appel- 
Jant  sued  him  for  the  rent  due  for  August,  September  and 
October,  1903.  He  removed  from  the  premises,  according  to 
the  testimony  of  appellant's  witness,  Ralph  J.  Sherman, 
September  24,  1903,  and  according  to  appellee's  testimony, 
September  5,  1903.  After  the  appellee  removed  from  the 
premises  the  appellant  rented  them  to  another  person  for 
«  term  commencing  November  1,  1903,  and  ending' April 
;30,  1905,  as  by  the  lease  to  appellee  he  had  a  right  to  do. 
There  were  16  rooms  in  the  building.  Two  witnesses  for 
4ippellee  testified  that  they  occupied  rooms  there,  each  of 
them  paying  $3  per  week,  and  appellee's  testimony  tends 
ito  prove  that  he  used  the  building  mainly  for  the  purpose 
-of  renting  the  rooms.  He  testified  that  he  moved  out  on 
account  of  part  of  the  building  being  cut  off ;  that  he  could 
not  make  a  living  there;  that  he  had  furnished  every  room, 
•etc. 

Prior  to  June  7,  1903,  the  city  notified  appellant  to  put 
fire  escapes  to  the  building.  The  evidence  tends  to  prove 
that  appellant  caused  to  be  constructed  two  fire  escapes,  run- 
ning up  to  windows  of  different  rooms,  which  were  rented  to 
•different  persons  by  appellee,  each  for  ^3  per  week;  that 
ihe  sill,  or  bottom  part  of  each  window  was  about  five  feet 
«bove  the  floor  of  the  room,  and,  for  the  purpose  of  reach- 
ing the  windows,  and  through  them  the  fire  escape,  stairs, 
•consisting  of  four  or  five  steps,  were  placed,  extending  from 
i:he  window  sill  out  into  the  room,  some  distance  from  the 
wall  of  the  room  in  which  the  window  was.  There  is  a  con- 
flict in  the  evidence  as  to  how  far  into  the  room  the  steps 
or  stairs  extended.  The  tenant  of  each  of  the  rooms  testi- 
fied that  the  stairs  extended  into  the  middle  of  the  room. 

Ralph  J.  Sherman,  who  was  in  charge  of  the  renting  de- 
ipartment  of  E.  A.  Cummings  &  Co.,  appellant's  agents,  testi- 
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fied  that,  shortly  before  appellee  moved  out,  he  went  to  one 
of  the  rooms,  at  the  window  of  which  a  fire  secape  had  been 
placed,  which  room  was  18  or  20  feet  square,  and  that  the 
distance  from  the  foot  of  the  stairway  to  the  wall  in  which 
the  window  was,  was  from  3  to  5  feet.  Bead,  the  contractor, 
who  put  up  the  fire  escapes,  and  put  in  the  stairways,  testi- 
fied that  the  stairway  extended  about  five  feet  into  the  room, 
at  its  base.  The  city  ordered  appellee  to  leave  the  doors  to 
the  rooms  in  question  unlocked,  so  that  there  should  be  access 
to  the  fire  escapes.  The  tenants  of  the  two  rooms  removed 
therefrom,  on  account  of  the  changes  mentioned,  as  they 
«ay. 

Appellant  claimed  on  the  trial  that  $165  was  due  from 
appellee  for  rent,  and  appellee's  attorney,  on  the  trial,  ad- 
mitted that  there  was  a  certain  amount  of  rent  due,  but  not 
as  much  as  appellant  claimed.  The  jury  found  for  appel- 
lee, a  motion  for  a  .new  trial  was  overruled,  and  judgment 
was  rendered  on  the  verdict. 

Chables  C.  Arnold,  for  appellant. 

D.  R.  Thomas,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  contention  of  appellee  is  that  he  was  evicted  from 
the  two  rooms  mentioned  in  the  preceding  statement  by  ap- 
pellant, his  landlord,  and,  consequently,  that  there  can  be 
no  recovery  for  rent  subsequent  to  the  eviction.  In  Kistler 
V.  Wilson,  77  111.  App.  149,  the  court,  citing  cases  decided 
by  the  Supreme  Court,  say:  "The  act  of  the  landlord,  to 
constitute  an  eviction,  must  be  of  a  grave  and  permanent 
character,  and  done  ^for  the  purpose  and  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  demised 
premises.'"  In  Morris  v.  Tillson,  81  111.  607,  623,  it  is 
said:  "The  rule  laid  down  in  Hayner  et  al.  v.  Smith  and 
wife,  63  111.  430,  and  followed  in  Lynch  v.  Baldwin,  69  HI. 
210,  and  Walker  et  al  v.  Tucker,  Vo  id.  528,  is,  that  the 
acts  by  the  landlord,  in  interference  with  the  tenant's  pos- 
session, to  constitute  an  eviction,  must  clearly  indicate  an  in- 
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tention  on  the  part  of  the  landlord  that  the  tenant  shall  no 
longer  continue  to  hold  the  premises." 

It  clearly  appears  from  the  evidence  in  this  case  that  ap- 
pellant did  not  intend  to  deprive  appellee  of  the  enjoyment 
of  the  demised  premises,  or  any  part  thereof;  that,  on  the 
contrary,  his  sole  intention  was  to  comply  with  his  legal 
duty,  on  receiving  notice  from  the  city,  to  erect  fire  escapes 
at  the  building,  and  that  he  did  nothing  more'in  the  premises 
than  he  was  required  by  law  to  do.  Appellant,  as  the  owner 
of  the  premises,  was  bound  by  the  statute  to  provide  fire 
escapes  for  the  building  on  notice  from  the  city  so  to  do,  and 
appellee  himself  might  have  been  compelled  so  to  do.  Hurd's 
Eev.  Stat.  1903,  C.  55a,  p.  983,  Sections  1  to  3.  See,  also. 
Arms  V.  Ayer,  192  111.  601,  construing  a  similar  statute. 
The  placing  of  the  short  flight  of  stairs  in  each  of  the  rooms 
in  question  was  necessary  to  give  access  to  the  window,  and, 
by  the  window,  to  the  fire  escape.  The  contrary  is  not 
claimed  by  appellee's  counsel. 

In  City  of  Chicago  v.  Garrity,  7  HI.  App.,  474,  it  ap- 
peared that  part  of  certain  premises  owned  by  Garrity,  but 
demised  by  him  to  one  Cudney,  was  proposed  to  be  taken 
by  the  city  of  Chicago  for  the  widening  of  State  street  in  the 
city,  and,  on  a  proceeding  to  ascertain  the  compensation  to 
be  paid  by  the  city  for  such  part  of  the  demised  premises 
and  other  property  to  be  taken  for  the  purpose  mentioned, 
the  trial  court,  at  the  instance  of  Garrity,  who  claimed  that 
the  whole  compensation  for  the  part  of  the  demised  prem- 
ises to  be  taken  should  go  to  him,  instructed  the  jury  that 
Cudney,  the  tenant,  would  be  released  from  the  payment  of 
all  rent  when  the  city  should  take  possession  of  the  part  of 
the  demised  premises  condemned.  The  city  appealed,  and 
the  Appellate  Court  affirmed  the  judgment  of  the  trial  court ; 
but,  on  rehearing,  reversed  that  judgment,  and  held,  citing 
numerous  cases,  that  the  condemnation  proceedings  did  not 
operate  to  extinguish  the  lease,  in  whole  or  in  part,  and  that 
the  liability  of  the  tenant,  Cudney,  to  pay  the  entire  rent, 
continued.  The  case  is  cited  with  approval  in  Stubbings  v. 
Village  of  Evanston,  136  111.  37,  42,  in  which  latter  case 
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the  same  doctrine  is  announced,  the  court  saying:  "Wash- 
bum  (1  Real  Prop.,  p.  342),  in  speaking  on  this  subject, 
oays :  *It  has  sometimes  been  attempted  to  apply  the  prin- 
ciple of  eviction  from  a  part  of  the  premises,  where  lands 
under  lease  have  been  appropriated  to  public  use  under  the 
exercise  of  eminent  domain.  *  *  *  But  tie  better  rule,  and 
one  believed  to  be  adopted  in  most  of  the  states,  is  that  such 
a  taking  operates,  so  far  as  the  lessee  is  concerned,  upon  his 
interest  as  property,  for  which  the  public  are  to  make  him 
-compensation,  and  does  not  affect  his  liability  to  pay  rent 
for  the  entire  estate,  according  to  the  terms  of  his  lease — 
and  this  extends  to  ground  rent.  Such  taking  does  not  abate 
any  part  of  the  rent  due.'  " 

In  this  case  the  erection  of  the  fire  escapes  and  the  crea- 
tion of  necessary  access  thereto,  were  for  a  public  purpose,, 
namely,  the  protectipli  of  life  against  fire,  and  were  ,act» 
done  in  obedience  to  law,  and  which  appellee,  at  the  time 
he  took  a  lease  of  the  premises,  might  reasonably  have  antici- 
pated. 

In  Fleming  &  Bowles  v.  King,  100  Ga.,  449,  a  building  on 
the  demised  premises  had  been  partly  destroyed  by  fire,  and 
the  landlord,  by  order  of  the  fire  wardens  of  the  city,  en- 
closed the  premises  and  pulled  down  the  walls  of  the  build- 
ing. Held,  that  the  acts  of  the  landlord  having  been  by  rea- 
son of  the  order  of  the  fire  wardens,  and  for  the  public 
safety,  there  was  no  eviction. 

Appellee  was  not  released  from  the  payment  of  any  part 
of  the  reserved -rent  by  the  acts  in  question.  It  is  proved 
and  admitted  that  appellee  did  not  pay  any  rent  for  the 
months  of  August,  September  and  October,  1903.  The  total 
rent  for  said  months  is,  by  the  terms  of  the  lease,  $165.  It 
was  further  admitted  by  appellee's  attorney,  on  the  trial, 
that  appellee  owed  a  certain  amount  of  rent,  but  not  as  much 
as  $165.  It  having  been  proved  and  admitted  that  appellee 
paid  no  rent  for  three  months  of  the  term,  if  appellee  claimed 
any  offset  against  or  deduction  from  the  sum  reserved  by  the 
lease  for  the  three  months,  it  was  incumbent  on  him  to  prove 
such  claim,  which  he  wholly  failed  to  do.  We  do  not  find 
26 
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in  the  record  any  valid  defense  to  appellant^s  claim  for  rent*. 
The  judgment  will  be  reversed  and  judgment  will  be  entered 
here  in  favor  of  Frank  W.  Cassard,  appellant,  and  against 
Charles  Thornton,  appellee,  for  the  sum  of  $165,  appellant 
to  recover  his  costs  in  this  court  and  in  the  Circuit  Court. 

Reversed  and  judgment  here. 


The  Travelers'  Insnraiice  Company  v.  Mary  A.  Ayers. 

Gen.  No.  11,859. 

1.  AGCIDE17T  nrsuBANCE  POLICY — When  does  not  exclude  death 
from  involuntary  asphyxiation.  Such  a  policy,  which  provides, 
among  other  things,  that  the  company  shall  not  be  liable  in  the 
event  of  death  "from  any  gas  or  vapour  or  poison/'  does  not  ex- 
clude liability  where  death  results  from  involuntary  asphyxiation. 

2.  IirsuBANCE  POLICY — how  construed,  A  policy  of  insurance 
must  be  construed  strictly  as  against  the  company  which  prepared 
it,  and  liberally  in  favor  of  the  insured;  and  if  the  language  is 
doubtful,  the  construction  must  be  in  favor  of  the  insured. 

3.  Instruction — must  not  he  contrary  to  the  uncontradicted 
evidence  in  the  cause.  An  instruction  is  erroneous  which  is  con- 
trary to  the  uncontradicted  evidence  in  the  cause. 

4.  Instbuction — must  not  relate  to  matters  of  defense  not  relied 
upon  in  the  ple<idings.  An  instruction  predicated  upon  special 
matters  of  defense  not  relied  upon  in  the  pleadings,  is  properly 
refused. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Abthub  H.  Chetlain,  Judge,  presiding.  Heard 
In  this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed 
March  27,  1905. 

Statement  by  the  Court.  The  appellant  insured  against 
injuries  to  the  person,  fatal  or  otherwise,  caused  by  "external^ 
violent  and  accidental  means."  March  15,  1898,  appellant 
issued  a  policy  to  John  C.  Ayers,  a  traveling  salesman,  for 
the  term  of  three  months  from  noon  of  March  15,  1898,  in 
the  sum  of  $4,000,  to  be  paid  to  Mary  A.  Ayers,  his  wife,  or, 
in  case  of  her  death,  to  his  executors,  administrators  or 
assigns,  in  the  event  that,  within  ninety  days,  the  death  of 
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the  insured  should  result  from  injury  such  as  described  in 
the  policy. 

The  policy  contains  the  following: 

"This  insurance  shall  not  cover  injuries  of  which  there  is 
no  visible  mark  on  the  body,  the  body  itself,  in  case  of  death, 
not  to  be  deemed  such  mark ;  nor  disappearance ;  nor  suicide, 
sane  or  insane ;  nor  accident,  nor  injuries,  nor  disability,  nor 
death,  nor  loss  of  limb  or  sight,  resulting  wholly  or  partly, 
directly  or  indirectly,  from  voluntary  over  exertion,  or  volun- 
tary exposure  to  unnecessary  dangers,  from  intoxication  or 
while  intoxicated,  from  or  while  violating  law,  from  hernia, 
from  disease,  from  medical  or  surgical  treatment,  except  am- 
putation necessitated  solely  by  injuries  and  made  within 
ninety  days  after  accident,  from  fits,  vertigo,  sleep-walking, 
from  any  gas  or  vapor  or  poison,"  etc. 

The  declaration  is  in  the  usual  fomj,  and  avers,  among 
other  things,  that  "John  C.  Ayers,  without  any  wrong,  fault, 
or  procurement  on  his  part,  accidentally  sustained  bodily  in- 
jury, by  involuntarily  and  unconsciously  breathing  the  at- 
mosphere of  the  room  full  of  illuminating  gas,  while  asleep 
in  bed  at  a  hotel,  and,  as  the  result  alone  of  such  injury,  the 
said  John  C.  Ayers  came  to  his  death  through  external,  vio- 
lent and  accidental  means,  within  ninety  days  after  the  in- 
fliction of  the  injuries  aforesaid,  to-wit :  on  the  10th  day  of 
November,  1900 ;  that,  during  all  the  time  the  said  John  C. 
Ayers  was  insured  under  said  policy,  he  was,  by  occupation, 
a  traveling  salesman  and  actively  engaged  in  such  business  at 
the  time  of  his  death." 

Appellant  pleaded  five  pleas :  first,  the  general  issue ;  sec- 
ond, that  the  death  of  the  assured  was  caused  by  reason  of 
his  intoxication,  and  while  he  was  intoxicated;  third,  that 
the  death  of  the  assured  was  caused  by  the  inhalation  of  a 
poisonous  illuminating  gas,  caused  by  the  opening  and  leav- 
ing open  by  him  of  a  stop-cock  of  the  pipe  conducting  said 
gas  into  the  room  that  he  occupied;  fourth,  that  the  death 
of  the  assured  was  caused  by  suicide,  from  wilfully  and  in- 
tentionally inhaling  poisonous   illuminating  gas;   fifth,  op 
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additional  plea,  that  the  death  of  the  insured,  John  C.  Ayers, 
was  caused  by  injuries  arising  and  resulting  from  gas.  A 
similiter  was  filed  to  the  first  plea  and  a  replication  to  each 
of  the  others.  The  jury  found  for  appellee  and  assessed  her 
damages  at  the  sum  of  $4,572.24.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled,  and  judgment 
was  entered  on  the  verdict. 

The  facts  are  substantially  as  follows:  John  C.  Ayers 
registered  at  the  Arnold  Hotel,  in  Richmond,  Indiana, 
Wednesday  of  the  week  in  which  he  died,  and  was  assigned  to 
room  number  5.  He  was  found  in  his  bed  in  that  room  be- 
tween ten  and  twelve  o'clock  in  the  morning  of  Saturday, 
November  10,  1900,  breathing,  but  nearly  dead.  A  physi- 
cian. Dr.  Watts,  was  immediately  telephoned  for,  but  when 
he  arrived,  which  he  testified  was  between  ten  and  eleven 
o'clock,  John  C.  Ayers  was  dead.  Persons  who  entered  the 
room,  at  the  time  the  insured  was  found,  as  stated,  testified 
that  there  was  in  the  room  an  odor  of  gas.  Mr.  Worral,  one 
of  the  proprietors  of  the  hotel,  testified  that  the  odor  was 
strong.  The  room,  prior  to  Saturday  morning,  had  been 
lighted  by  natural  gas.  Mr.  Worral  testified  that  in  the 
morning  of  the  death  of  the  assured,  he  sent  for  Mr.  Horton 
of  the  gas  office,  to  make  changes  or  repairs  in  respect  to  the 
gas  in  the  hotel,  and  that  Horton  came  between  seven  and 
eight  o'clock  in  the  morning.  Q.  "What  did  he  do?"  A. 
"I  was  not  down  in  the  cellar.  I  suppose  he  changed  the 
artificial  gas  into  the  meter  and  took  out  the  natural  gas. 
He  cut  off  the  natural  gas  and  adjusted  the  pipes  and  fixed 
the  meter,  and  after  that  turned  on  the  artificial  gas.  I  sup- 
pose he  did  that.  He  was  so  ordered."  Q.  "He  notified  you 
of  the  change  ?"  A.  "Yes."  Q.  "Some  time  between  that 
and  noon?"    A.    "Yes." 

Edward  E.  Williams,  who  worked  at  the  hotel  and  was 
one  of  those  who  entered  room  5  about  the  time  the  condition 
of  the  insured  was  discovered,  testified  that  he  heard  Horton 
tell  Mr.  Worral,  about  ten  o'clock  of  the  morning  of  the 
death,  "Now  I  have  changed  the  gas,  and  I  have  turned  on 
the  artificial  gas." 
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Harry  R.  Green,  son-in-law  of  the  assured,  testified :  "He 
died  November  10,  1900,  in  Richmond,  Indiana.  I  saw  him 
the  following  day.  He  died  at  the  Arnold  Hotel.  The  room 
in  which  he  died,  to  the  best  of  my  recollection,  was  about 
12  X 14  feet  square,  with  two  doors  and  a  window ;  one 
door  leading  from  a  hall  into  the  room,  another  door  leading 
into  an  adjoining  room,  and  the  window  either  to  the  out- 
side or  a  court.  The  head  of  the  bed  was  south,  the  foot  north. 
Just  north  of  the  bed  and  to  the  left  was  the  dressing  case ; 
between  that  and  the  door  was  the  gas  jet.  The  gas  jet,  I 
should  judge,  was  eight  feet  from  the  head  of  the  bed.  I 
am  not  sure  whether  there  was  a  transom  in  the  room.  There 
was  an  outside  window.  The  gas  jet  worked  very  hard — 
the  shut-oif  was  hard  to  open  and  close.  The  room  was  on 
the  second  floor  of  the  hotel." 

A  letter  written  by  Mary  A.  Ayers,  the  appellee,  to  the 
appellant,  dated  November  14,  1900,  was  read  in  evidence 
by  appellee's  attorney,  without  objection,  which  contains  the 
following:  "From  evidence  gleaned  by  me,  the  facts  are 
as  follows:  Mr.  Ayers  retired  on  Friday  night,  November 
9th,  at  ten  o'clock.  He  was  in  the  habit  of  turning  his  gas 
low  and  sleeping  with  a  light  in  his  room.  The  Gas  Com- 
pany in  Richmond  made  a  change  of  meters,  from  natural 
gas  to  artificial  gas,  on  Saturday  morning,  and,  Mr.  Ayers' 
light  being  aflame,  he  was  not  notified  when  the  meter  was 
taken  out  and  the  new  meter  of  artificial  gas  substituted, 
which  caused  a  flow  of  gas  in  his  room,  thereby  killing  him." 

The  finding  of  the  coroner's  inquest,  put  in  evidence  by 
appellee,  is,  in  substance,  that  "The  said  deceased  came  to 
his  death  the  10th  day  of  November,  1900,  by  apnoea,  from 
the  accidental  inhalation  of  artificial  gas,  while  a  guest  of 
the  Arnold  Hotel,  Richmond,  Indiana.  There  is  nothing  in 
the  evidence  to  indicate  that  self  destruction  had  been  con- 
templated by  the  deceased." 

HoBTON  &  Brown^  for  appellant. 

James  Jay  Sheridan  and  Mot^roe  Fulkerson,  for  ap- 
pellee. 
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Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

We  think  it  plain  from. the  evidence  that  John  C.  Ayers^ 
the  insured,  came  to  his  death  by  external,  violent  and  acci- 
dental means,  and  counsel  for  appellant  do  not  claim  the  con- 
trary, but  insist  that  liability  is  excluded  by  the  terms  of  the- 
policy.  This,  too,  was  the  position  of  the  appellant,  xvhen 
proofs  of  death  were  furnished  to  it,  as  appears  from  a  letter 
written  to  appellee's  attorney,  by  J.  R.  Lewis,  adjuster  for 
appellant,  in  which  the  following  occurs:  "Upon  examina- 
tion of  said  proofs,  I  find  that  the  cause  of  death,  as  therein- 
stated,  is  not  covered  by  said  policy,  and  the  circumstances 
attending  the  alleged  accidental  death  do  not  bring  it  within 
the  provisions  of  the  policy." 

Counsel  contend  that  the  court  erred  in  refusing  to  give  the 
following  instruction  asked  by  appellant: 

"The  jury  are  instructed  that  the  policy  of  insurance  sued 
on  in  this  case  does  not  cover  injuries  of  which  there  is  no- 
visible  mark  on  the  body,  the  body  itself  in  case  of  death 
not  to  be  deemed  such  mark,  and,  therefore,  if  you  believe' 
from  the"  evidence  that  John  C.  Ayers,  the  person  named  in 
the  policy  of  insurance  sued  on  in  this  case,  came  to  his  death 
from  injuries  of  which  there  was  no  visible  mark  on  the* 
body  of  said  John  C.  Ayers,  then  you  must  find  the  issues, 
for  the  defendant." 

The  instruction  was  properly  refused  for  three  reasons  r 
first,  it  consists  of  matter  of  defense  and  was  not  pleaded, 
and  which,  to  be  availed  of,  should  be  specially  pleaded. 
4  Joyce  on  Insurance,  sec.  3691.  Second,  there  is  uncon- 
tradicted evidence  that  there  were  visible  marks  on  the  body, 
and  the  jury  could  not  reasonably  have  found  that  there  were 
not.  Third,  the  provision  in  the  policy  as  to  visible  mark  on 
the  body  applies  only  to  injuries  not  causing  death  in  three^ 
months.  Mallory  v.  Travelers  Ins.  Co.,  47  N.  Y.  52,  56 ; 
Paul  V.  Same,  112  id.  472,  477. 

Dr.  Watts,  who  saw  the  body  of  the  insured  immediately^ 
after  his  death,  testified  that  he  examined  the  body  and  found 
there  was  some  froth  oozing  from  the  mouth,  and  that  he 
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noticed  on  the  chest,  and  also  on  the  abdomen,  red  spots,, 
which,  to  his  mind,  were  characteristic  of  the  cause  of  death ; 
that,  having  smelled  the  odor  of  gas  in  the  room,  and  after  he 
was  told  what  the  trouble  was,  he  was  convinced  that  the 
assured  came  to  his  death  from  gas  asphyxiation  and  that  he 
had  every  appearance  of  such  a  death. 

Counsel*  for  appellant  next  contend  that  death  "by  in- 
voluntary and  unconsciously  breathing  the  atmosphere  of  the- 
room,  full  of  illuminating  gas,  while  asleep  in  bed  at  a  hotel,'^ 
is  not  within  the  policy,  but  is  excluded  therefrom  by  the  pro- 
vision in  regard  to  death  "from  any  gas  or  vapor,  or  poison, 
or  contact  with  poisonous  substances."  Formerly,  the  clause 
in  relation  to  gas,  etc.,  in  appellant's  policies,  was  "nor  by  the 
taking  of  poison,  contact  with  poisonous  substances,  or  in- 
haling of  gas,"  etc.,  and  in  a  suit  on  a  policy  which  contained) 
that  clause,  the  K'ew  York  Court  of  Appeals,  in  Paul  v.. 
Travelers  Insurance  Co.,  112  N.  Y.,  472,  held  that  the 
clause  did  not  exclude  liability  of  the  company,  in  the  case- 
of  an  involuntary  and  unconscious  inhalation  of  gas,  but 
only  in  a  case  in  which  the  inhalation  was  the  voluntary  and 
intelligent  act  of  the  assured. 

In  Healey  v.  Mutual  Acc't  Association,  133  111.,  556,  the 
court  followed  the  New  York  case  cited,  in  holding  that 
death  caused  by  the  inhalation  of  gas  was  caused  by  ex- 
ternal and  violent  means.    lb.  563. 

In  Travelers  Ins.  Co.  v.  Dunlap,  160  HI.  643,  the  suit 
was  on  a  policy  which,  in  terms,  excluded  liability,  in  the 
case  of  the  insured  "taking  poison."  In  the  statement  of 
the  case  by  this  court,  which  the  Supreme  Court  apparently- 
adopts,  it  is  said:  "The  evidence  tended  to  show  that  the 
deceased  came  to  his  death  on  June  14,  1890,  as  the  result 
of  taking,  from  his  own  han4,  a  considerable  quantity  of 
carbolic  acid,  in  place  of  a  medicine  which  he  desired  to 
take,  for  sickness  from  ^ivhich  he  was  suffering  at  the  time.'^ 
It  was  objected  that  the  death  caused  by  taking  the  carboHe 
acid,  as  stated,  was  not  within,  but  was  excluded  from, 
the  policy  by  the  provision  in  respect  to  taking  poison.  The 
court  say :    ''While  the  precise  point  here  at  issue  was  not 
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discussed  in  the  opinion  in  the  Healy  case,  yet  it  was  involved 
in  the  decision,  and  is  within  the  reasoning  there  employed," 
and  the  court  held  "that  the  term  'taking  poison'  would, 
in  common  parlance,  be  understood  to  mean  an  intelligent 
and  conscious  act."  The  court  further  say :  "It  must,  how- 
ever, be  conceded  that  the  meaning  of  the  term  in  the  re- 
spect mentioned  is  not  free  from  doubt.  Able  and  learned 
arguments  have  been  made  on  each  side  of  the  question  by 
counsel,  and  cases  are  cited  showing  that  courts  of  high 
authority  do  not  agree  on  the  subject  It  would  therefore 
seem  to  be  eminently  proper,  in  such  a  case,  to  apply  the 
well-known  rule  of  construction  applicable  to  such  instru- 
ments, that  where  there  is  doubt  or  uncertainty  as  to  the 
meaning  of  the  terms  employed,  the  language,  being  that  of 
the  insurer,  must  be  liberally  construed  in  favor  of  the  in- 
sured, so  as  not  to  defeat,  without  a  plain  necessity,  his 
claim  to  indemnity,  which,  in  making  the  insurance,  it  was 
his  object  to  secure.  Niagara  Fire  Ins.  Co.  v.  Scammon, 
100  111.  644;Healey  V.  Mutual  Accident  Ass'n,  supra;  May 
on  Insurance,  sec.  175."  The  court  cite  with  approval  Paul 
V.  Travellers  Ins.  Co.,  supra. 

In  Fidelity  &  Casualty  Co.  v.  Waterman,  161  IlL  632, 
the  court,  in  its  opinion,  say:  "The  intestate  was  asphyxi- 
ated by  illuminating  gas  in  the  Northern  Hotel,  at  Aurora, 
Illinois,  en  the  night  of  December  5,  1892.  He  was  found 
dead  in  bed  on  the  morning  of  December.  6th,  and  the  room 
was  full  of  gas."  The  policy  contained  a  provision  that  it 
did  not  cover  "injuries,  fatal  or  otherwise,  resulting  from 
poison,  or  anything  accidentally  or  otherwise  taken,  admin- 
istered, absorbed  or  inhaled."  The  court,  after  citing  the 
Dunlap,  Healy  and  other  cases,  held  that  the  death  was 
within  the  policy.  It  will  be  observed  that  the  policy  in 
the  case  last  cited  excludes,  in  terms,  injuries,  fatal  or  other- 
wise, resulting  from  poison.  By  the  use  of  the  word  "fatal," 
it  excludes  death  resulting  from  poison.  In  the  present 
case  the.  exclusion  is  "death  *  *  *  resulting  wholly  or 
partly,  directly  or  indirectly  *  *  *  from  gas  or  vapor,  or 
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I)oiBon."  The  object  of  applicants  in  applying  for  such 
policies  as  the  present,  is  to  secure  indemnity  against  acci- 
dents,  and^  in  construing  such  policies,  this  must  be  kept 
constantly  in  mind.  Hence  the  court  in  Metropolitan  AccH 
Association  v.  Froiland,  161  111.  30,  say:  "Insurance  con- 
tracts are  to  be  liberally  construed,  so  as  not  to  defeat  the 
indemnity,  which,  in  making  the  contract,  it  was  the  object 
to  secure,  unless  plainly  necessary  from  the  language  of 
the  contract."  Similar  language  is  used  in  the  Dunlap 
case,  supra,  and  in  ofher  cases.  Appellant's  counsel  seek 
to  exclude  the  case  of  Paul  v.  Travellers  Ins.  Co.,  supra, 
as  authority  in  the  present  case,  on  account  of  the  follow- 
ing language  in  the  opinion  in  that  case:  "If  the  policy 
had  said  that  it  was  not  to  extend  to  any  death  caused, 
wholly  or  in  part,  by  gas,  it  would  have  expressed  precisely 
what  the  appellant  now  says  is  meant  by  the  present  phrase,, 
and  there  could  have  been  no  ground  for  doubt  or  mistake," 
and  counsel  say,  in  substance,  that  appellant's  policies  were 
changed  to  conform  to  this  expression  of  the  court  in  the 
Paul  case.  The  statement  of  the  court  is  hypothetical,  and 
the  conclusion  is  based  on  the  hypothetical  statement.  The 
question  was  not  before  the  court  as  to  the  eflFect  of  such 
language  as  the  court  suggested,  if  in  the  policy.  Conse- 
quently the  eflFect  of  the  suggested  language  was  not  debated 
or  argued,  and  we  think  it  may  well  be  presumed  that  the 
court  did  not  consider  the  suggested  language,  or  its  eflFect 
if  used,  as  carefully  as  if  it  had  been  in  the  policy  and  fully 
argued  and  considered.  Appellant's  counsel  attempt  to  dis- 
tinguish the  Paul  case  and  other  like  cases  from  the  pres- 
ent, by  the  absence  from  the  policy  sued  on  of  the  word 
"inhaling,"  which  has  been  held  to  imply  a  conscious,  in- 
telligent act.  But  counsel  have  not  attempted  to  inform 
us  how  death  can  be  produced  by  illuminating  or  other 
poisonous  gas  otherwise  than  by  inhaling  it,  and  we  think 
it  obvious  that  death  could  not  be  produced  by  such  gas 
in  any  other  way.  True,  one  might  be  killed  by  an  explo- 
sion of  gas,  but,  in  such  case,  it  would  be  the  shock  of  the 
explosion  and  not  the  gas  which  would  kill.     If,  then,  the 
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only  way  in  which  death  can  be  produced  by  gas  is  by  in- 
haling the  gas,  it  follows  that  the  word  "iiiialing''  in  the 
exclusion  provision  was  unnecessary  and  would  have  been 
superfluous,  and  the  meaning  of  the  provision  in  the  policy  in 
question  is  the  same  as  if  the  word  "inhaling"  were  used  in 
it.    Inhalation  can  only  take  place  in  breathing,  and  breath- 
ing goes  on  involuntarily  when  one  is  asleep  or  unconscious. 
The  policy  must  be  construed  strictly  as  against  the  com- 
pany, which  prepared  it>  and  liberally  in  favor  of  the  in- 
sured,  and  if  the  language   is   doubtful,   the  construction 
must  be  in  favor  of  the  insured.    Niagara  Fire  Ins.  Co.  v. 
Scammon,  100  111.  644,  649 ;  Healey  v.  Mut.  Acc't  Ass'n, 
133  ib.  556,  561 ;  Travelers  Ins.  Co.  v.  Dunlap,  160  111.  642, 
646 ;  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39 ;  1  Joyce 
on  Insurance,  sections  21  and  22.     Joyce  also  says:     "The 
•  construction  should  be  liberal  rather  than  critical  or  techni- 
cal, for  technical  constructions  are  not  favored.    The  contract 
should  be  given  eflFect,  if  possible,  rather  than  made  void, 
for  only  a  stem  legal  necessity  will  warrant  a  construction 
which  will  nullify  the  policy.'^    Ib.,  section  112.    There  can 
be  no  question  that  the  language  of  the  provision  relied  on 
by  appellant  might  have  been  so  framed  as  to  exclude  doubt 
of  its  meaning.     In  Cen.  Mut.  Life  Ins.  Ass'n  v.  Anderson, 
195  111.  135,  the  life  policy  sued  on  contained  these  words: 
"This  policy  is  void  in  case  of  death  by  suicide.^'     Ander- 
son, the  insured,  shot  himself  with  a  pistol,  and  the  com- 
pany contended  that  it  was  not  liable.     There  was  a  recov- 
ery on  the  policy,  and  the  court  held:'   "If  at  the  time  of 
the  shooting  he  was  insane  and  his  reasoning  faculties  were 
so  impaired  that  he  was  not  able  to  understand  the  moral 
character,  the  general  nature,  consequence  and  eflFect  of  the 
act  he  was  about  to  commit,  or  if  he  was  impelled  thereto 
by  an  insane  impulse  which  he  did  not  have  power  to  resist, 
then  his  act  was  not  suicide,  within  the  sense  of  the  term 
as  used  in  the  application  and  policy  of  insurance.^^     And 
the  court  also  held  that  the  question  as. to  Anderson's  men- 
tal condition  was  for  the  jury  to  decide.    But  in  Seitzinger 
V.  Modern  Woodmen,  204  HI.  58,  the  policy  sued  on  pro- 
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Tided  that  if  a  member  should  die  by  his  own  hand,  sane 
or  insane,  his  benefit  certificate  shoidd,  by  reason  thereof, 
become  null  and  void,  and  the  court  held  there  could  be  no 
recovery  on  such  policy  when  the  insured  died  by  his  own 
Land.  These  cases  serve  to  illustrate  the  possibility  of  the 
Temoval  of  doubt.  Wh^t  has  been  said  includes  all  the  con- 
tentions of  appellant,  relied  on  in  argument,  and  all  others 
must  be  deemed  waived. 

This  is  not  a  court  of  last  resort,  and  in  view  of  the 
•decisions  in  the  class  of  cases  to  which  this  belongs,  includ- 
ing those  cited,  we  do  not  feel  warranted  in  interfering  with 
the  judgment  of  the  trial  court,  while,  were  it  not  for  such 
decisions,  we  would  be  inclined  to  hold  that  the  phrase, 
'Meath  from  gas,"  includes  the  accidental  and  involuntary 
inhalation  of  gas. 

The  judgment  will  be  affirmed. 

Affirmed. 


MIehael  0.  Enrlght  v.  EsteUa  A.  Gibson. 

Gen.  No.  11,867. 

1.  Malicious  pbosectjtiok — when  action  fo^,  not  prematurely 
l>rought.  Where  an  action  for  malicious  prosecution  is  brought 
on  the  same  day  as  the  discharge  from  the  prosecution,  it  will 
not  be  held,  even  in  the  absence  of  evidence,  that  the  action  was 
prematurely  brought. 

2.  Malicious  PBosBqjmoN — tvTiat  proof  of  actual  damage  in 
miction  for.  Proof  of  false  Imprisonment  and  malicious  prosecu- 
tion for  alleged  larceny  is  proof  of  actual  damage  in  an  action  for 
malicious  prosecution. 

5.  Pbemature  suit — wTien  objection  of,  comes  too  late.  An  ob- 
jection that  an  action  was  prematurely  brought  cannot  be  raised  on 
appeal  where  not  interposed  at  the  trial  nor  relied  upon  in  the 
motion  for  a  new  trial. 

4.  Monoif  IN  AVBESV—what  questions  reached  by.  Such  mo- 
tion only  goes  to  such  substantial  defects  in  the  declaration  as 
•can  be  reached  by  general  demurrer. 

5.  Declaration — effect  of  averment  of  damage  at  conclusion  of. 
An  averment  at  the  conclusion  of  the  declaration  as  to  the  dam- 
age of  the  plaintift,  applies  to  each  particular  count  thereof. 
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G.  Abstaact — effect  of  failure  to  ahstract  matter  relied  upon  a9 
error.  The  court  may  refuse  to  rule  upon  an  error  where  the 
matter  upon  which  it  is  predicated  is  not  contained  in  the  abstract. 

7.  Transcbjpt  of  justice — when  competent  in  action  for  rnxUi^ 
dous  prosecution.  A  certified  copy  of  the  docket  of  the  Justice 
is  competent  in  an  action  for  malicious  prosecution,  to  show  the 
termination  of  the  prosecution  which  is  made  the  basis  of  the 
action. 

8.  I5STBUC5TIOWS — When  alleged  errors  in,  will  not  he  reviewed. 
Where  counsel  do  not  undertake  to  point  out  the  alleged  defects, 
the  court  will  not  critically  examine  the  instructions  for  the  pur- 
pose of  ascertaining  if  there  is  error  contained  therein. 

9.  Verdict — when  not  held  the  result  of  passion  or  prejudice. 
A  verdict  will  not  be  held  the  result  of  passion  or  prejudice  where 
no  error  is  assigned  that  it  was  the  result  of  such  improper  in- 
fluences. 

Action  on  the  case  for  malicious  prosecution.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Oscab  Ew  Heard,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Af- 
firmed.    Opinion  filed  March  27,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  appellee  and  against  appellant  for  the 
sum  of  $2,500.  The  jury,  by  their  verdict,  assessed  the 
plaintiff's  damages  at  the  sum  of  $5,000,  from  which  the 
plaintiff,  pending  a  motion  for  a  new  trial,  remitted  $2,500, 
and  judgment  was  rendered  for  the  remainder.  The  dec- 
laration contains  two  counts.  The  first  count  is  for  false 
imprisonment^  and,  after  averring,  with  the  usual  prolixity, 
the  good  reputation,  fame,  etc.,  of  the  plaintiff,  avers  that, 
to-wit:  May  26,  1901,  in  Cook  county,  the  defendant,  ma- 
liciously and  without  probable  cause,  forcibly  seized  plain- 
tiff and  imprisoned  her  in  a  small  room  of  the  defendant 
and  kept  her  there  imprisoned  for  a  long  time,  and,  without 
any  reasonable  or  probable  cause,  caused  and  procured  a 
police  oflScer  of  the  city  of  Chicago  to  seize  plaintiff,  with- 
out any  warrant  or  authority  of  law,  and  caused  plaintiff 
to  be  conducted  to  the  Harrison  street  police  station  in  said 
city,  and  to  be  there  imprisoned  for,  to-wit:  one  day.  The 
second  count  charges  that  the  defendant  appeared  before 
Wm.  T.  ITall,  justice  of  the  peace,  and  falsely  and  ma- 
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liciously,  and  without  any  reasonable  or  probable  cause, 
charged  the  plaintiff  with  having  committed  the  crime  of 
larceny  as  bailee  of  one  book  of  the  value  of  four  dollars, 
property  of  defendant;  that  thereupon  said  justice  issued 
a  warrant  for  the  arrest  of  plaintiff;  that  afterwards,  to- 
wit:  on  the  day  aforesaid,  plaintiff  was  arrested  and  de- 
tained in  prison  for  one  day;  that  afterwards  the  plaintiff 
was  brought  before  said  Wm.  T.  Hall,  justice  of  the  peace, 
for  trial;  that  a  trial  was  had,  resulting  in  a  finding  of  not 
guilty,  and  plaintiff  discharged,  and  that  said  proceedings 
are  wholly  ended;  that  plaintiff  was  obliged  to  expend  the 
sum  of  fifty  dollars  in  and  about  her  defense  and  in  the 
manifestation  of  her  innocence.  The  declaration  concludes 
that  by  reason  of  the  premises,  plaintiff  has  been  injured  in 
her  reputation,  and  then  and  there  received  a  nervous  shock, 
and  her  health  was  impaired,  and  she  became  sick,  etc.,  and 
so  remained  thence  hitherto,  to  her  damage  $20,000. 

The  defendant  pleaded  the  general  issue.  Motions  to 
take  the  case  from  the  jury  at  the  close  of  the  plaintiff's 
evidence,  and  also  at  the  close  of  all  the  evidence,  for  a 
new  trial  and  in  arrest  of  judgment,  were  made  and  over- 
ruled, with  the  result  above  stated. 

Enright,  the  appellant,  was  engaged  in  conducting  an  em- 
ployment agency  in  the  city  of  Chicago,  and,  about  April  1, 
1901,  employed  appellee,  who,  at  the  time  of  the  trial, 
'March,  1904,  was  37  years  of  age,  and  had  been  a  widow 
for  17  years.  Her  duty  was  in  the  female  department  of 
appellant's  business,  and  she  had  charge  of  that  depart- 
ment and  had  in  her  custody  an  index  book,  which,  as  ap- 
pears from  the  evidence,  contained  an  index  to  another  book, 
also  in  her  custody,  in  which  was  a  list  of  positions,  and 
was  called  an  order  book.  On  Saturday,  May  25,  1901, 
about  six  o'clock  in  the  evening,  appellee  left  appellant's 
place  of  business  and  went  to  her  boarding-house.  Appellee 
testified  that  she  took  the  order  book  and  index  book  home, 
for  the  purpose  of  completing  in  the  latter  the  index  to  the 
former,  which  she  did,  and  about  three  o'clock  p.  m.  the 
next  day  returned  to  appellant's  office  with  the  two  books. 
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where  she  met  appellant  and  another  man,  and  said  to  ap- 
j)ellant,  "Wait  till  you  see  how  I  fixed  your  book/*  and  he 
said,  "Yes,  I  guess  you  fixed  it  all  right,"  and  asked  her  to 
:step  into  a  little  office  there  and  then  shut  and  locked  the 
door.  The  evidence  for  appellant  tends  to  prove  that  there 
was  no  lock  on  the  door  except  an  inside  spring  lock.  That 
^appellant  then  caused  his  clerk,  O'Eeilly,  to  telephone  to 
the  central  police  station  for  an  officer.  Appellee  testified 
that  some  officers  came  in  about  fifteen  minutes  after  the 
communication  by  telephone,  and  one  of  them  came  to  her 
and  asked  if  she  was  Mrs.  Gibson,  and,  on  her  answering 
jeSy  said,  "The  lieutenant  at  the  station  would  like  to  see 
jrou,''  and  told  her  to  bring  the  book  with  her,  which  she 
did,  and  w«nt  to  the  Central  station  with  appellant,  his 
friend  and  the  officers ;  that  while  there  she  was  on  one  side 
<of  a  partition,  and  heard  appellant,  who  was  on  the  other 
•side,  tell  the  officer  that  appellee  stole  the  book;  that  the 
hook  was  worth  $5,000 ;  that  he  could  not  do  business  without 
it,  and  that  appellee  had  taken  it  to  sell  out  to  a  rival  firm, 
.and  that  he,  appellant,  wanted  her  held  for  larceny  and 
-punished.  Appellee  was  then  taken  to  the  Harrison  street 
police  station  in  the  police  patrol  wagon,  and  was  booked 
for  larceny  and  locked  up,  and  remained  there  until  next 
morning,  when  she  secured  bail.  The  formal  complaint 
was  made  by  appellant,  and  a  warrant  issued  Monday,  May 
27,  1901. 

Quite  a  number  of  witnesses  were  examined,  and  there 
was  some  conflict  in  the  evidence  in  respect  to  comparative- 
ly minor  matters. 

HoGAN  &  HooAN  and  E.  A.  Btieton,  for  appellant; 
Simeon  Abmsteono,  of  counsel. 

MoBSE  Ives  and  Geoegb  I.  Haight,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  contend  that  the  suit  was  prema- 
turely brought,  citing  Phelan  v.  Douglas,  11  Howard^s  Pr. 
-R.  193 ;  Warren  v,  Slade,  23  Mich.,  1,  and  Hardy  v.  Ryle, 
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Q  Bam.  &  Cress.,  603.  The  transcript  of  Hall,  justice,  be- 
fore whom  the  complaint  alleged  in  the  second  count  was 
heard,  shows  that  the  case  was  called  May  28,  1901,  at  9 
o'clock  a.  m.,  and  that  defendant  was  discharged.  The  sum- 
mons in  the  present  suit  was  issued  May  28,  1901,  and  ap- 
pellant's contention  is,  that  there  being  no  fractions  of  a  day 
in  law,  the  suit  should  not  have  been  commenced  till  May 
29  or  later. 

The  objection  applies  only  to  the  second  or  malicious 
prosecution  count,  and  the  question  is  whether  it  is  good  as 
to  that  count.  In  the  Phelan  case,  the  infancy  of  the  plain- 
tiff expired  December  12,  1841,  and,  by  the  statute,  he  had 
ten  years  in  which  to  bring  suit  after  his  disability  was  re- 
moved. Held,  that  he  could  have  commenced  suit  Decem- 
ber 13,  1841,  that  the  ten  years  expired  December  12,  1851, 
and  that  December  13,  1851,  when  he  commenced  suit,  was 
one  day  too  late.  In  Warren  v.  Slade,  supra,  a  judgment 
was  rendered  March  15,  1859,  and  by  the  statute  the  plain- 
tiff was  limited  to  ten  years  in  which  to  sue  on  it.  He  sued 
March  15,  1869.  Held,  that  March  15,  1859,  the  day  on 
which  the  judgment  was  rendered,  must  be  excluded,  and 
that  the  action  was  not  barred.  Hardy  v.  Eyle,  supra,  was 
an  action  against  a  magistrate  for  false  imprisonment.  The 
lime  limited  for  bringing  suit  was  "within  sfx  calendar 
months  after  the  act  committed."  The  plaintiff  was  com- 
mitted to  prison  by  the  magistrate  for  one  calendar  month, 
and  was  discharged  from  imprisonment  December  14.  The 
suit  was  commenced  June  14.  The  court,  after  saying  that 
-every  continuance  of  an  imprisonment  is  a  new  imprison- 
ment, held  that  December  14  should  be  excluded,  and,  con- 
«equently,  the  suit  was  not  barred. 

These  cases  are  of  no  assistance  in  the  solution  of  the 
question  presented.  In  each  of  them  the  question  was 
whether  suit  was  brought  in  time,  or  too  late.  Here  the 
question  is,  whether  suit  was  brought  too  soon.  In  Levy  v. 
Chicago  National  Bank,  158  HI.  88,  102,  the  court  say: 
'''Although  the  law  will  look  into  the  fractions  of  a  day  when 
it  becomes  important  to  the  ends  of  justice  to  do  so,  or  in 
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^  order  to  decide  upon  conflicting  interests,  yet  the  general 
rule  is,  that  the  law  knows  no  fractions  of  a  day.  (Gros- 
venor  v.  Magill,  37  111.  239.)  The  effect  is  to  render  a  day 
a  sort  of  indivisible  point,  so  that  any  act  done  in  the  com- 
pass of  it  is  no  more  referable  to  any  one  portion  of  it  than  to 
any  other  portion  of  it;  and  where  two  acts  are  done  upon 
the  same  day,  they  will,  as  a  general  thing,  be  r^arded  in 
law  as  done  at  the  same  time."  This  accords  with  the  argu- 
ment of  appellant's  counsel  to  the  effect  that  the  law  will 
not  regard  fractions  of  a  day. 

Applying  the  presumption  that  "when  two  acts  are  done 
upon  the  same  day,  they  will,  as  a  general  thing,  be  regard- 
ed in  law  as  done  at  the  same  time,"  the  sentence  discharg- 
ing appellee  and  the  bringing  of  suit  occurred  at  the  same 
instant  of  time,  and  such  being  the  case,  we  are  not  prepar- 
ed to  hold  that  suit  was  prematurely  brought.  But  appel- 
lant is  not  in  a  position  to  raise  the  objection  here,  that  suit 
was  prematurely  brought.  Our  province  is  limited  to  an 
inspection  of  the  record,  for  the  purpose  of  determining 
whether  the  trial  court  erred  as  claimed  by  an  appellant,  or 
plaintiff  in  error,  or  by  the  opposite  party,  on  cross-errors, 
and  in  order  to  entitle  a  party  to  a  hearing  here  on  an  al- 
leged error,  it  must  appear  that  the  matter  of  the  alleged 
error  was,  in  some  way,  called  to  the  attention  of  the  trial 
court,  and  either  that  the  court  ruled  or  erroneously  refused 
to  rule  on  the  matter,  and  that  an  exception  was  preserved. 
When  the  transcript  of  the  proceedings  before  the  justice, 
showing  the  discharge  of  appellee,  etc.,  was  offered  in  evi- 
dence, counsel  for  appellant  objected  solely  on  the  ground 
that  it  was  not  proper  evidence,  that  it  was  secondary  evi- 
dence, and,  after  it  had  been  admitted  in.  evidence,  he  moved 
to  strike  the  testimony  in  regard  to  it  out,  on  the  ground  of 
incompetency.  Neither  motion  raised  the  question,  whether 
the  suit  was  brought  too  soon.  Appellant  filed  a  written 
motion  for  a  new  trial,  assigning  eighteen  grounds  for  the 
motion,  none  of  which  presents  the  question  whether  the 
suit  was  prematurely  brought. 

In  Ottawa,  O.  &  F.  R.  V.  RM  Co.  v.  McMath,  91  111.  Ill, 
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the  court  say :  "If  plaintiff  in  error  had  filed  certain  points 
in  writing  specifying  the  grounds  of  his  motion,  then  he 
would,  of  course,  be  confined  in  the  Appellate  Court  to  the 
reasons  specified  in  the  court  below,  and  would  be  held  to 
have  waived  all  causes  for  a  new  trial  not  set  forth  in  his 
written  grounds."  See,  also,  Met.  W.  S.  El.  K.  K.  Co.  v. 
White  et  al.,  166  111.  375,  378.  The  rule  thus  announced 
was  applied  so  as  to  exclude  hearing  on  alleged  errors  in  the 
following  cases:  Consolidated  Coal  Co  of  St.  L.  v.  Schae- 
fer,  135  111.  210,  217;  Hintz  v.  Graupner,  138  ib.,  158;  C. 
&  A.  E.  E.  Co.  V.  Byrum,  153  ib.,  131 ;  Brewer  B'g  Co.  v. 
Boddie,  162  ib.,  346.  The  rule  has  also  been  applied  by  this 
court  in  numerous  cases. 

It  is  obvious  that  the  motion  in  arrest  of  judgment  could 
not  raise  the  question.  Such  motion  only  goes  to  such  sub- 
stantial defects  in  the  declaration  as  can  be  reached  by  gen- 
eral demurrer,  and  it  does  not  appear  from  the  declaration 
when  the  suit  was  commenced.  The  attention  of  the  trial 
court  not  having  been  called  to  the  matter  in  any  way,  and 
no  ruling  asked  or  made  on  the  question  whether  the  suit 
was  prematurely  brought,  the  objection  cannot  be  heard 
here.  Had  the  objection  been  made  in  the  trial  court,  ap- 
pellee would,  in  all  probability,  have  proved  that  the  suit 
was  brought  after  appellee  was  discharged.  .  It  is  not  assign- 
ed as  error  that  the  suit  was  prematurely  brought.  If  we 
understand  the  objection  of  appellant's  counsel  to  the  first 
count  of  the  declaration,  which  is  for  false  iinprisonment, 
it  is  that  damage  is  not  averred  in  that  count. 

The  declaration  concludes  with  an  averment  of  damages, 
following  which  are  the  words,  "To  the  damage  of  the  plain- 
tiff of  twenty  thousand  ($20,000)  dollars."  This  applies 
to  both  counts  of  the  declaration.  L.  E.  &  W.  R.  E.  Co.  v. 
Wills,  39  111.  App.,  649 ;  Lake  Shore  &  M.  S.  Ey.  Co.  v. 
Hessions,  150  111.  546 ;  Forsyth  v.  Vehmeyer,  176  ib.,  359. 
We  cannot  discover  any  defect  in  the  first  count  which  can 
be  availed  of  by  appellant  by  motion  in  arrest  of  judgment, 
after  plea  to  the  merits  and  verdict. 

It  is  urged  that  the  trial  court  erred  in  admitting  in  evi- 
27 
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dence  the  complaint,  warrant  and  transcript  of  the  pro- 
ceedings before  the  justice.  We  might  dispose  of  this  objec- 
tion by  merely  stating  that  the  documents  mentioned  are 
not  abstracted.  The  only  reference  to  them  in  .the  abstract 
is  the  following,  with  references  to  certain  pages  of  the  rec- 
ord in  the  margin :  "Over  the  objection  of  the  defendant's 
counsel,  which  objection  was  overruled  by  the  court  and 
duly  excepted  to,  counsel  for  the  plaintiff  read  to  the  jury 
the  complaint  warrant  and  transcript  of  the  proceedings 
purporting  to  have  been  had  before  Justice  Hall,  in  which 
transcript  it  is  recited  and  certified  as  true  that  the  only 
witnesses  heard  were  Officers  Zimmer  and  Hogan."  Bule 
18  of  the  court  requires  a  complete  abstract  or  abridgement 
of  the  record.  In  Gibler  v.  City  of  Mattoon,  167  111.  18,  the 
court,  p.  22,  say:  "We  cannot  reverse  a  judgment  at  the 
instance  of  one  who,  so  far  as  we  can  see,  has  no  interest  in 
the  matter  whatever.  Nor  are  we  called  upon  to  explore  the 
record  to  find  the  alleged  technical  errors  to  sustain  the  as- 
signment of  errors  as  to  the  first  mentioned  eleven  plaintiffs 
in  error,  and  to  pick  out  the  several  tracts  owned  by  them, 
respectively,  if  any.  (Strohm  v.  People,  160  III.  582). 
As  said  in  City  Electric  Eailway  Co.  v.  Jones,  161  III.  47, 
'everything  on  which  error  is  assigned  must  appear  in  the 
abstract.'  Chapman  v.  Chapman,  129  111.  386;  City  of 
Roodhouse  v.  Christian,  158  id.,  137 ;  2  Shinn  on  PI.  &  Pr., 
sec.  1069."  See,  also,  Hickox  v.  City  of  Springfield,  208 
111.  28.  A  mere  index  to  the  record  is  not  a  compliance  with 
the  rule. 

The  sole  objection  to  the  complaint  made  on  the  trial  is  as 
follows:  Mr.  Hogan:  "We  interpose  an  objection  to  the 
complaint."  The  Court:  "What  is  the  objection."  Mr. 
Hogan:  "All  that  is  material  in  the  issue  is  to  show  that 
the  proceeding  was  entered,  and  it  is  immaterial,  the  com- 
plaint or  any  other  papers."  The  court  very  properly  over- 
ruled this  objection  and  admitted  in  evidence  a  certified 
copy  of  the  complaint.  It  is  sworn  to  by  the  appellant,  and 
charges  that  Mrs.  E.  A.  Gibson  did  commit  the  crime  of 
larceny  as  bailee,  while  having  the  custody  and  being  in 
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possession  of  one  book,  of  the  value  of  $4,  and  did  felon- 
iously and  unlawfully  convert  the  same  to  her  own  use,  with 
intent  to  steal  the  same.  The  complaint  concludes  by  pray- 
ing that  appellee  may  be  arrested.  The  .warrant  was  offered 
next  after  lie  complaint,  and  the  only  objection  made  to  it 
was  this:  Mr.  Hogan:  "I  object  for  the  same  reason." 
The  warrant  is  dated  May  27,  1901,  is  in  the  usual  form, 
and  for  the  arrest  of  E.  A.  Gibson,  the  appellee,  and  is  re- 
turned, "Executed  the  within  writ  by  arresting  the  within 
named  Mrs.  E.  A.  Gibson  and  bringing  her  into  court  this 
27th  day  of  May  A.  D.  1901,  before  W.  T.  Hall,  Justice  of 
the  Peace.  Math.  Zimmer,  Constable,  Police  Officer." 

Next  after  the  admission  in  evidence  of  the  warrant  a  cer- 
tified transcript  of  the  proceedings  before  the  justice  was 
offered  in  evidence,  appellee's  attorney  saying,  "And  for  the 
sole  purpose  of  showing  the  termination  of  that  transaction, 
I  offer  a  certified  copy  of  the  transcript,"  when  this  occur- 
red :  Mr.  Hogan :  "I  object  to  that."  The  Court :  "What 
is  the  objection?"  Mr.  Hogan:  "The  objection  is  that  it 
is  not  proper  evidence;  that  it  is  secondary  evidence."  No 
objection  was  made  to  the  form  of  the  certificate.  The  trans- 
cript shows,  among  other  things,  the  following:  *'Case 
called  May  27,  1901,  and  continued  to  May  28, 1901,  9  a.  m. 
Case  called  for  trial  May  28,  1901,  and  defendant  discharg- 
ed." W.  T.  Hall,  the  justice  before  whom  the  proceedings  took 
place  and  who  presided  in  the  police  court,  at  the  Harrison 
street  station,  was  dead  at  the  time  of  the  trial,  and  Horace 
Clinton,  who  was  clerk  of  the  police  court  for  nine  years, 
testified  that  the  complaint  and  warrant,  offered  in  evidence, 
were  in  his  handwriting,  and  were  correct  copies  of  the  orig- 
inals, and  that  about  a  year  before  the  trial  a  great  many 
papers  had  been  destroyed  at  the  Harrison  street  police 
station,  in  cleaning  up  the  place,  and  that  he  had  searched 
for  the  original  complaint  and  warrant  thoroughly,  where 
such  documents  were  usually  kept,  and  where  they  would 
be  likely  to  be,  but  could  not  find  them.  The  testimony 
was,  as  we  think,  clearly  competent. 

Appellant's  counsel  contend  that  the  court  erred  in  allow* 
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ing  in  evidence  the  certified  transcript  of  the  proceedings 
before  the  justice  showing  appellee's  discharge,  citing  Skid- 
more  V.  Bricker,  77  111.  164. 

In  Ragains  v.  Stout,  81  111.  App.,  209,  oral  evidence  was 
admitted  to  prove  the  discharge  of  the  plaintiff,  in  respect  to 
which  the  court  say:  "This  allegation  required  proof  by 
competent  evidence.  Upon  the  trial  of  the  present  case,  over 
the  specific  objection  of  appellant  to  the  admission  of  oral 
testimony,  appellee  was  allowed  to  testify  as  to  the  proceed- 
ings before  the  justice.  This  was  error.  The  docket  of  the 
justice  was  the  best  evidence.  It  was  admissible,  not  to 
prove  that  appellant  was  not  guilty,  but  to  prove  the  termina- 
tion of  the  prosecution.  This  interpretation  of  the  opinion 
in  Skidmore  v.  Bricker,  77  111.  164,  has  been  adopted  in 
several  instances,  and  we  think  it  is  correct.  Cdmisky  v. 
Breen,  7  Brad.  374;  Fadner  v.  Filer,  27  HI.  App.,  508; 
McGuire  v.  Goodman,  31  111.  App.,  420;  Wilmerton  v.  Sam- 
ple, 39  111.  App.,  68."  See,  also,  Tumalty  v.  Parker,  100 
ib.,  382,  387 ;  and  C.  C.  C.  &  St.  L.  Ey.  Co.  v.  Jenkins,  75 
ib.,  17,  27,  and  2  Greenleaf  on  Ev.,  sec.  452. 

The  attorney  for  appellee,  in  offering  the  evidence,  stated 
that  it  was  offered  solely  for  the  purpose  of  showing  that  the 
prosecution  had  terminated,  and  the  court,  at  the  instance 
■of  the  plaintiff,  instructed  the  jury  that  the  transcript  of  the 
proceedings  before  the  justice  was  in  evidence  for  the  sole 
purpose  of  showing  the  termination  of  the  proceeding,  and 
that  they  were  not  to  consider  it  for  any  other  purpose,  and, 
at  the  instance  of  the  defendant,  instructed  the  jury  that  the 
discharge  of  the  plaintiff  was  not  prima  facie  evidence  of 
want  of  probable  cause.  The  general  rule  is  that  the  best 
evidence  of  which  a  matter  is  susceptible  must  if  possible 
be  produced,  and  we  perceive  no  sound  reason  why,  in  a  case 
like  the  present,  evidence  of  the  plaintiff's  discharge  from 
prosecution  should  be  an  exception  to  the  rule.  In  the  pres- 
ent case  all  the  transcript  shows,  in  addition  to  what  is 
shown  by  the  complaint  and  warrant,  which  w-ere  clearly 
competent,  is  that  appellee  was  discharged. 

Counsel  for  appellant  object  to  the  giving  of  plaintiff*B 
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instructions  2  and  3^  and  the  modification  of  defendant's  in- 
structions 14  to  23,  both  inclusive.  The  objection  to  instruc- 
tions 2  and  3  is  that  there  is  no  evidence  to  sustain  them 
and  that  their  tendency  is  to  mislead  the  jury.  These  in- 
structions relate  to  damages.  This  objection  is  apparently 
based  on  the  premise  that,  in  such  case  as  this,  there  must 
be  definite  proof,  in  dollars  and  cents,  of  actual  damage.  If 
counsel  do  not  mean  this  we  cannot  conceive  what  they  do 
mean,  as  they  seem  to  think  that  proof  of  false  imprison- 
ment and  of  malicious  prosecution  for  alleged  larceny  is  not 
proof  of  actual  damage.  The  objection  cannot  be  sustained. 
The  objection  to  the  modification  of  instructions  14  to  23, 
both  inclusive,  is  thus  stated  by  counsel:  "These  instruc- 
tions, as  altered  by  the  court,  in  effect  told  the  jury  that  they 
could  find  the  defendant  guilty  on  the  first  count,  and  was 
entirely  too  broad  an  instruction  to  the  jury  as  to  their  duty 
under  the  evidence."  This  is  the  total  argument,  if  it  can 
be  called  such,  in  reference  to  these  instructions.  No  defect 
is  pointed  out  in  any  one  of  the  instructions ;  but  we  are  in- 
vited to  examine  critically  each  one  of  them,  for  the  purpose 
of  ascertaining  whether^  there  is  any  error  in  it  which  will 
warrant  a  reversal  of  the  judgment.  In  other  words,  we 
are  asked  to  perform  the  work  of  counsel,  which  we  emphat- 
ically decline  to  do.  The  argument  (?)  of  counsel,  in  re- 
spect to  these  instructions,  is  little,  if  any,  more  than  an 
assignment  of  error.  In  Hudson  v.  Madison,  75  111.  App., 
442,  445,  the  court  say :  "We  are  kindly  invited  by  counsel 
*to  review  carefully  each  of  the  instructions  that  were  refused 
by  the  court,  asked  on  behalf  of  the  appellant,'  also,  /to  re- 
view carefully  the  instructions  given  on  behalf  of  appellee, 
and  the  modifications  that  were  made  to  instructions  given 
on  behalf  of  appellant,'  without  pointing  out  a  specific  ob- 
jection to  a  single  instruction.  Such  a  mode  of  presenting 
instructions  for  review  must  be  regarded  as  an  abandonment 
of  the  error."  See,  also,  the  following  cases  to  the  same  ef- 
fect:  Billingsley  v.  The  People,  86  111.  App.,  233 ;  111.  Ccn. 
E.  R  Co.  V.  Heisner,  93  ib.,  469 ;  City  of  Chicago  v.  Spoor, 
91  ib.,  472;  C,  R  I.  &  P.  R.  R.  Co.  v.  Mofiitt,  75  111.  524; 
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BanfiU  V.  Twyman,  172  ib.,  123.  In  E.  R.  Co.  v.  Moffitt, 
supra,  the  court  say,  in  respect  to  such  a  general,  indefinite 
objection :  "Counsel  operate  a  drag  net,  but  ask  the  court  to 
do  the  sorting." 

Our  conclusion  from  the  evidence  is  that  the  finding  of  the 
jury  for  appellee  is  not  against  the  weight  of  the  evidence, 
but,  on  the  contrary,  is  amply  sustained  by  the  evidence. 
Appellant's  counsel,  however,  contend  that  the  verdict  was 
the  result  of  passion  and  prejudice,  and  say  that  the  sum 
of  $5,000  assessed  by  the  jury  as  damages  warrants  this  con- 
tention. The  sum  assessed  by  the  jury  as  damages  is  of  no 
importance,  except  as  bearing  on  the  question  whether  the 
verdict  was  the  result  of  passion  or  prejudice  on  the  part  of 
the  jury,  because  the  judgment  is  for  only  half  of  that  sum. 
But  it  is  not  one  of  the  grounds  assigned  for  a  new  trial  that 
the  verdict  was  the  result  of  passion  or  prejudice,  and,  con- 
sequently, is  not  included  in  the  assignment  of  error  here,, 
that  the  court  erred  in  refusing  to  grant  a  new  trial.  There- 
fore, the  question  whether  the  verdict  was  the  result  of  pas- 
sion of  prejudice,  is  not  properly  before  us  for  consideration. 

It  is  assigned  as  error  that  the  verdict  is  excessive^  but 
the  court  compelled  a  remittitur  of  $2,500,  and  it  is  not 
contended  that  $2,500,  the  sum  for  which  judgment  was 
rendered,  is  excessive. 

We  find  no  error  in  the  record  requiring  a  reversal  of  the 
judgment,  and  it  will  be  affirmed.  Affirmed. 


Hartin  Berg  v.  Annie  Berg. 

Oen.  No.  11,871. 

1.  Decbee — when  evidence  need  not  he  preserved  in  order  ta 
support.  Where  a  decree  In  chancery  Is  based  upon  the  verdict 
of  a  Jury,  it  is  not  necessary  to  preserve  the  evidence  to  sustain 
the  same. 

2.  AuMONT — wTien  order  fixing,  loill  not  he  reviewed  upon  the 
facta.  Where  the  record  submitted  by  the  appellant  complaining: 
with  respect  to  the  decree  fixing  the  alimony.  Is  incomplete  and 
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shows  upon  its  face  the  omission  of  material  matters,  the  court: 
will  not  review  the  decree,  but  will  presume  with  respect  thereto 
that  the  matters  omitted,  if  before  it,  were  sufficient  to  sustain  the 
same. 

3.    Solicitor's  fees — when  form  of  allowance  of,  in  divorce  case, 
not  improper.    A  decree  allowing  solicitor's  fees  to  the  wife,  for 
the  use  of  her  solicitor,  named  therein,  is  not  improper. 

Divorce  proceeding.    Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edmund  Bubke,  Judge,  presiding.    Heard  in  this  court, 
at  the  October  term,  1904.    Affirmed.    Opinion  filed  March  27,  1905. 

Statement  by  the  Court.  Plaintiff  in  error  and  defen- 
dant in  error  were,  respectively,  complainant  and  defendant 
in  the  lower  court,  and  will  be  so  referred  to  here.  Martin 
Berg,  complainant,  September  29,  1899,  filed  a  bill  against. 
his  wife,  Annie  Berg,  for  divorce,  averring  that  Jthey  were^ 
married  June  28,  1884;  that  defendant,  September  12,. 
1897,  deserted  and  absented  herself  from  complainant,  with- 
out reasonable  cause,  and  continued  such  desertion  for  the 
space  of  two  years,  and  still  persists  therein;  also  averring- 
that  the  defendant  has  been  guilty  of  extreme  and  repeated 
cruelty  toward  complainant,  and  setting  forth  specific  acts 
of  cruelty. 

The  defendant,  Annie  Bei^,  answered  the  bill,  denying  alF 
of  its  material  averments,  except  marriage,  and,  March  1, 
1900,  filed  a  cross-bill  for  separate  maintenance,  charging- 
her  husband  with  extreme  and  repeated  cruelty  and  averring- 
specifically  acts  of  cruelty  of  her  husband  toward  her,  and 
also  charging  abandonment  by  her  husband  of  her  and  their* 
two  children,  Nora,  aged  fourteen,  and  Alma,  aged  thirteen 
years ;  avers  that  he  neglected  to  provide  for  her  or  the  chil- 
dren, and  that  he  was  the  owner  of  property,  real  and  per- 
sonal, of  the  value  of  $3,500,  and  earned  $15  and  sometimes' 
$24  per  week  as  a  tanner,  etc.     Berg,  cross-defendant,  an- 
swered the  cross-bill,  denying  all  its  material  allegations, 
except  marriage  and  the  averments  as  to  the  children.    Rep- 
lications were  filed  to  the  answers  to  the  bill  and  cross-bill.. 

The  decree  recites,  in  substance,  that  a  jury  was  called,, 
naming  them,  and  that  all  the  issues  on  the  bill  and  cross- 
bill were  submitted  to  the  jury,  without  objection,  "and  tiiet 
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said  jury  and  court  having  heard  the  evidence  of  the  respec- 
tive parties  and  the  arguments  of  counsel,  the  said  jury 
found  the  said  issues  in  favor  of  the  said  cross-complainant, 
and  that  the  defendant,  Annie  Berg,  was  not  guilty  of  either 
of  the  charges  of  cruelty  or  desertion  as  alleged  by  said  com- 
plainant in  his  bill;  that  she  was  entitled  to  the  prayer  of 
her  cross-bill,  and  that  the  equities  of  tliis  case  were  with  the 
said  Annie  Berg;  and  the  complainant,  said  Martin  Berg, 
having  interposed  a  motion  to  set  aside  findings  and  verdicts 
of  said  jury  and  for  a  new  trial,  the  court  having  heard  the 
arguments  of  counsel  thereon  and  the  reasons  in  support 
thereof,  and,  on  consideration  of  the  same,  having  overruled 
said  motion  and  denied  the  same,  and  said  court,  being  fully 
advised  in  the  premises,  and  having  heard  all  the  evidei*ce 
adduced  by  the  parties,  doth  find  that  the  allegations  in  the 
bill  of  the  said  Martin  Berg  contained,  are  not  true  as  there- 
in stated,  and  that  the  allegations  in  the  said  cross-bill  con- 
tained are  true  as  therein  alleged;  that  the  equities  of  this 
cause  are  with  the  cross-complainant,  Annie  Berg;  that  she 
is  entitled  to  the  prayer  of  her  cross-bill;  that  she  is  living 
separate  and  apart  from  said  Martin  Berg  without  her  fault ; 
that  said  court  has  jurisdiction  of  the  subject-matter  and  of 
the  parties  hereto,  and  that  the  said  findings  of  said  jury  are 
based  on  the  evidence  and  meet  with  the  approval,  findings 
and  judgment  of  said  court." 

The  court,  by  its  decree,  dismissed  the  original  bill,  and 
decreed  that  the  complainant,  Martin  Berg,  pay  to  cross- 
complainant,  Annie  Berg,  for  her  support  and  maintenance, 
$10  per  week,  commenceing  the  Saturday  next  following  the 
entry  of  the  decree,  said  sum  to  be  paid  on  each  Saturday 
thereafter  until  the  further  order  of  the  court;  and  that  he 
also  pay  to. her  $80  in  arrear  under  a  former  order  of  the 
court,  and  that  he  also  pay  to  her,  within  ten  days,  for  her 
solicitor  $600  for  balance  of  said  solicitor's  fees,  which  the 
court  finds  to  be  reasonable.  The  decree  is  made  a  lien  on 
the  complainant's  real  property. 

Myer  S.  Emrich^  for  plaintiflF  in  error. 
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Henry  X.  Stoltenberg^  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  contentions  of  appellant's  counsel  are  (1)  that  the 
evidence  has  not  been  preserved  in  any  way  known  to  equity 
practice;  (2)  that  the  findings  of  the  court  are  insufficient  to 
support  the  decree;  (3)  that  the  decree  is  not  supported  by 
the  verdict  of  the  jury;  (4)  that  the  decree,  in  ordering  that 
complainant  pay  to  Annie  Berg,  for  her  support,  $10  per 
week,  is  not  based  on  any  evidence  or  finding  of  the  court; 
and  (5)  that  the  decree  is  erroneous  "in  allowing  solicitor's 
fees  to  Annie  Berg,  for  the  use  of  Henry  X.  Stoltenberg,  so- 
licitor for  the  cross-complainant."  These  contentions  will  be 
considered  in  the  order  stated.  It  was  not  incumbent  on  the 
cross-complainant  to  preserve  the  evidence  by.  bill  of  excep- 
tions or  otherwise,  the  decree  being  based  on  the  verdict  of 
the  jury  and  in  cross-complainant's  favor.  If  the  complain- 
ant, Martin  Berg,  thought  the  verdict  of  the  jury  contrary 
to  the  evidence  and  desired  to  have  the  evidence  reviewed, 
it  was  for  him  to  preserve  it  by  bill  of  exceptions.  Becker 
V.  Becker,  79  111.  533,  was  a  suit  by  the  wife  for  divorce. 
The  issues  were  submitted  to  a  jury,  the  jury  found  for  the 
wife,  and  a  decree  was  rendered  on  the  verdict  in  her  favor. 
On  objection  made  that  the  decree,  in  so  far  as  it  related  to 
alimony  and  the  custody  of  the  children,  was  unauthorized 
by  the  evidence,  the  court  said :  "As  in  other  cases  submit- 
ted to  a  jury,  the  presumption  is  in  favor  of  the  verdict  un- 
til it  is  successfully  impeached  in  some  mode  provided  by 
law.  'Prima  facie,  at  least,  it  shows  that  the  proofs  sustain- 
ed the  allegations  of  the  bill,  and  as  this  is  all  the  record 
does  show  as  to  what  the  proof  was,  or  what  facts  were  proved 
on  the  trial,  we  must  treat  it  as  the  evidence  of  the  facts.' 
Thatcher  v.  Thatcher,  17  111.  66."  The  court  further  said, 
in  substance,  in  regard  to  the  decree  as  to  alimony  and  the 
custody  of  the  children,  that  before  the  court  would  feel 
warranted  in  disturbing  it,  the  court  should  be  able  to  say 
that  manifest  injustice  had  been  done,  citing  St^wartson  v. 
Stewartson,  15  111.  145.     In  Bonnell  v.  Lewis,  3  111.  App., 
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283,  the  court,  after  annoiuicmg  the  general  rule,  that  in  a 
chancery  cause,  either  specific  facts  sustaining  the  decree 
must  appear  on  the  face  of  the  decree,  or  the  evidence  must 
be  otherwise  preserved,  states  that  proceedings  under  the 
mechanic's  lien  law  are  an  exception  to  the  general  rule,  cit^ 
ing  a  number  of  cases;  and  further  say:  "So,  also,  if  an 
issue  out  of  chancery  is  submitted  to  a  jury,  and  the  decree 
of  the  court  is  based  upon  the  verdict  of  the  jury,  it  is  not 
requisite  that  the  evidence  should  be  preserved."  Citing 
many  cases,  among  them  Becker  v.  Becker,  supra.  When 
the  issues  in  mechanics'  lien  cases  were,  in  pursuance  of  the 
statute,  submitted  to  a  jury,  it  was  uniformly  held  that  it 
was  the  duty  of  the  party  complaining  of  the  verdict  to  pre- 
serve the  evidence,  either  by  bill  of  exceptions  or  certificate 
of  evidence.  'Kelly  v.  Chapman,  13  111,  630 ;  Ross  v.  Derr, 
18  ib.,  245 ;  Kidder  v.  Aholtz,  36  ib.,  478 ;  Lewis  v.  Rose, 
82  ib.,  574.  Section  7  of  the  divorce  statute  provides  for 
trial  b;;^  jury,  and  the  court  in  Thatcher  v.  Thatcher,  17  111. 
66,  say  that  the  mechanics'  lien  law  is,  as  to  the  right  of 
trial  by  jury,  similar  in  principle  to  the  statute  in  respect  to 
divorce.  Whsit  has  been  said  disposes  of  contentions  1  and  2. 

The  3rd  contention  is  that  the  decree  is  not  supported  by 
the  verdict.  This  contention  cannot  be  sustained.  The  ver- 
dict, in  terms,  finds  the  issues  for  the  defendant  and  cross- 
complainant,  Annie  Berg. 

In  support  of  contention  4,  which  relates  to  the  order  that 
the  complainant  pay  $10  per  week  to  his  wife,  counsel  say, 
the  order  is  not  based  on  or  supported  by  evidence.  The 
transcript  of  the  record  is  certified  by  the  clerk  to  be  a  com- 
plete transcript,  with  the  exception  of  some  fifteen  docu- 
ments and  a  number  of  orders,  which  are  omitted  therefrom. 
Among  the  matters  so  omitted  are  a  petition  of  the  defen- 
dant for  an  increase  of  alimony ;  a  petition  of  the  defendant 
for  a  rule  to  show  cause;  an  answer  of  complainant  to  the 
last  petition ;  a  petition  of  the  complainant  to  modify  decree 
as  to  alimony ;  an  answer  of  the  defendant  to  said  petition ; 
all  orders  in  the  cause  on  answers  and  petitions  filed  in  it. 
There  can  be  no  question,  we  think,  that  if  the  decuments 
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mentioned  and  others  omitted,  and  the  orders  omitted,  were 
hefore  us,  they  would  serve  to  enlighten  us  on  the  question 
of  alimony.  We  cannot,  on  so  incomplete  a  record,  and  in 
the  absence  of  evidence,  which  it  was  incumbent  on  the  com- 
plainant to  preserve*  if  he  would  attack  the  decree,  sustain 
the  contention  that  it  is  unsupported  by  evidence.  "In  the 
absence  of  a  complete  record,  the  decree  of  the  Circuit  Court 
will  be  supported  by  every  reasonable  intendment."  Cul- 
Ter  V.  Schroth,  153  111.  437,  443. 

In  Stewartson  v.  Stewartson,  15  111.  145,  the  court  say, 
in  regard  to  an  objection  to  the  allowance  of  alimony :  "Be- 
fore we  should  feel  justified  in  disturbing  a  decree  of  this 
kind,  we  ought  to  be  able  to  say  that  manifest  injustice  has 
been  done.  The  conduct  of  the  parties  may  very  properly  be 
taken  into  consideration,  upon  the  question  of  alimony. 
That  is  not  before  us  as  it  was  presented  to  the  Circuit 
Court  upon  the  hearing  of  the  case  for  divorce,  so  that,  to 
that  extent  at  least,  the  Circuit  Court  had  more  facilities  for 
judging  of  the  respective  merits  of  the  parties  than  we  have. 
In  cases  where  the  circumstances  may  justify  a  divorce  un- 
der our  statute,  there  may  be  widely  different  degrees  of 
merit  on  the  one  side,  and  censure  on  the  other,  which  should 
very  properly  be  considered  in  determining  the  question  of 
alimony,  quite  independent  of  the  pecuniary  circumstances 
of  the  parties.  Hence  the  decision  of  the  Circuit  Court  is 
entitled  to  every  reasonable  intendment  in  its  favor." 

In  support  of  the  contention  in  respect  to  the  allowance  of 
solicitor's  fees,  counsel  cite:  Anderson  v.  Steger,  173  111. 
112 ;  Lynch  v.  Lynch,  99  111.  App.  454,  and  Callies  v.  Cal- 
lies,  91  ib.,  305.  In  Anderson  v.  Steger,  the  order  was  that 
the  defendant  pay  to  the  clerk  of  the  court  for  the  use  of  the 
plaintiff's  solicitor  $1,028  for  solicitor's  fees,  and  $45  for 
master's  fees.  In  each  of  the  other  cases,  the  order  was  for 
payment  of  solicitor's  fees  to  the  plaintiff's  solicitor.  The 
rule  stated  in  Anderson  v.  Steger  is  that  the  allowance  for 
solicitor's  fees  must  be  made  in  the  name  of  the  wife,  and 
not  to  the  solicitor  whom  she  employs. 

In  the  present  case  the  order  is  "that  said  Martin  Berg 
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do  pay  to  said  Annie  Berg  for  use  of  Henry  N.  Stoltenberg, 
the  solicitor  for  the  cross-complainant,"  etc.  We  do  not 
deem  the  cases  cited  in  point.  'Under  the  order,  the  cross- 
complainant,  Annie  Berg,  may,  herself,  apply  the  money 
when  collected,  as  suggested  in  the  Anderson  case. 

It  is  not  objected  that  the  allowance  for  solicitor's  fees  is 
excessive.  The  allowance  seems  large,  in  view  of  the  aver- 
ments in  the  cross-bill  as  to  the  value  of  the  complainant's 
property  and  his  earnings,  and  also  in  view  of  the  compara- 
tively small  amount  of  alimony,  $520  per  annum^  allowed 
to  the  wife.  This,  however,  may  not  be  so,  when  the  evi- 
dence which  is  not  before  us  is  considered. 

We  find  no  reversible  error  in  the  record,  and  it  will  be 
a£Brmed.  Affirmed. 


John  Adams  t.  Henry  Pacini. 

Gton.  Ko.  11«718. 

1.  FoBOiBLB  DBTAiNSB — When  judgment  entered  in,  9U9tained.  A 
form  of  Judgment  entered  in  such  cause,  as  follows:  "It  is  con- 
sidered by  the  court  that  the  plaintiff  should  have  and  recover 
of  and  from  the  said  defendant  the  right  of  possession  of  the 
premises  in  question,  together  with  hi^  costs  and  charges,"  though 
not  approved  in  form,  is  sustained. 

2.  FoBciBLB  DETAiNEB — how  judgment  in,  aided.  A  Judgment  in 
forcible  detainer  in  respect  to  the  description  of  the  premises 
Involved,  may  be  aided  by  intendments  drawn  from  the  pleadings 
and  other  parts  of  the  record. 

Forcible  entry  and  detainer  proceeding.  Appeal  from  the 
County  Court  of  Cook  County;  the  Hon.  Dwight  C.  Haven,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1904.  Affirmed. 
Opinion  filed  January  23,  1905.    Rehearing  denied  March  14,  1905. 

Steele  &  Weissenbach^  for  appellant* 

Angblo  S.  Cella  and  Cecil  Page,  for  appellee. 

Mr.  Justice  Bbown  delivered  the  opinion  of  the  court. 
The  chief  objection  made  here  to  the  judgment  rendered 
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in  this  suit  of  forcible  entry  and  detainer  in  the  County 
Court,  is  that  it  is  too  indefinite  and  uncertain.  It  reads: 
"It  is  considered  by  the  court  that  the  plaintiff  should  have 
and  recover  of  and  from  the  said  defendant  the  right  of 
possession  of  the  premises  in  question,  together  with  his  costs 
and  charges/'  etc.  This  is  certainly  an  entry  of  judgment 
in  a  form  not  at  all  to  be  commended.  It  brings  forcibly  to 
the  mind  of  the  court  the  language  of  Judge  Walker  in  Mar- 
tin V.  Earnhardt,  39  111.  9,  forty  years  ago  ?  "With  the  rapid 
advance  in  education  and  in  all  the  branches  of  art  and 
science  which  characterizes  this  age,  it  is  a  source  of  regret 
to  see  the  equally  rapid  decline  in  the  certainty  and  precision 
so  necessary  to  the  records  of  our  courts  of  justice.  *  *  * 
It  is  to  be  regretted  also,  because  a  slight  d^ree  only  of  at- 
tention on  the  part  of  the  officers  of  the  law  could  prevent  all 
of  the  inconvenience,  delay  and  loss  consequent  to  such  im- 
perfect records."  This  is  sound  doctrine,  as  well  suited  to 
these  times  as  to  those  in  which  it  was  written.  But  we 
do  not  think  the  law  justifies  us  in  interfering  with  this 
judgment  for  this  cause.  It  ought  not  to  have  been  entered 
in  the  form  in  which  it  appears,  but  having  been  so  entered, 
it  can  be  sustained.  "The  premises  in  question"  can  refer 
to  nothing  but  the  premises  described  in  the  complaint  be- 
fore the  justice,  and  in  the  transcript  filed  in  the  County 
Court.  And  the  authorities  are  to  the  effect  that  a  judgment, 
in  this  respect  of  the  descriptions  of  premises,  may  be  aided 
by  intendments  drawn  from  the  pleadings  and  other  parts  of 
the  record.  Black  on  Judgments,  Vol.  1,  S.  117 ;  Freeman 
on  Judgments,  S.  54;  Haws  v.  Victoria  Copper  Mining 
Co.,  160  U.  S.,  303-314. 

The  other  errors  are  not  well  assigned.  There  was  no  mo- 
tion for  a  new  trial  shown  by  the  bill  of  exceptions,  and  the 
recitals  of  the  judgment  do  not  obviate  this  failure.  Neither 
the  sufficiency  of  the  evidence  nor  the  correctness  of  the  in- 
structions can  be  inquired  into  by  us.  East  St.  Louis  Electric 
St  R  R.  Co.  V.  Cauley,  148  111.  490.  But  it  would  be  of 
no  avail  to  the  appellant  if  they  could.  We  have  read  the 
evidence,  and  there  can  be  no  serious  question  of  its  sustain- 
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ing  the  verdict  for  the  appellee  and  the  instruction  to  find  it 
.given  by  the  court 

The  judgment  is  affirmed* 

Affirmed. 


Charles  E.  Churchill,  et  aL,  t.  Thompson  Electrle 
Company. 

Gen.  No.  11,823. 

1.  CopABTNERSHip — When  not  established.  Particular  evidence 
Iheld  not  to  establish  a  partnership  nor  to  Justify  persons  dealing 
"With  the  concern  in  question  in  relying  upon  a  partnership  rela- 
/tion. 

2.  Pabtnership  LiABnjTY— u^T^en  instruction  ioith  respect  to, 
-improperly  given.  An  instruction  upon  th]^  subject  is  improperly 
.given  where  there  is  no  evidence  in  the  case  legally  tending  to 
-establish  a  partnership  liability. 

3.  CoRPOBATE  OFFICERS — whot  esscntiol  to  establish  personal 
Mability  of,  under  section  18  of  the  General  Incorporation  Act, 
In  order  to  fasten  such  a  liability  it  is  essential  to  show  some 
affirmative,  voluntary  act  on  the  part  of  the  one  sought  to  be 
•charged,  or  some  active  participation  in  the  particular  transaction 
•out  of  which  the  indebtedness  arose. 

4.  Remarks  of  court — when  exception  to,  sufficient.  Where  the 
remarks  of  the  court  complained  of,  as  shown  in  the  bill  of  ex- 
•ceptions,  are  followed  by  the  following,  "To*  which  ruling  of  the 
court  the  defendants,  by  their  counsel,  then  and  there  duly  ex- 
-cepted/'  a  sufficient  exception  is  deemed  to  have  been  taken. 

Action  of  assumpsit.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this 
•<!ourt  at  the  March  term,  1904.  Reversed  and  remanded.  Opinion 
Hied  March  27.  1905. 

Raymond,  Tillson  &  Waite,  for  plaintiflFs  in  error. 
HoYKTE,  O'Connor  &  Hoyne,  for  defendant  in  error. 
Mb.  Justice  Brown  delivered  the  opinion  of  the  court 
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This  is  a  writ  of  error  sued  out  from  this  court  to  the 
Superior  Court  of  Cook  county  to  reverse  a  judgment  en- 
tered by  that  court  on  the  verdict  of  a  jury  for  $171.60. 
The  cause  was  brought  to  the  Superior  Court  by  appeal  by 
the  defendants  (the  plaintiffs  in  error  here)  from  a  justice 
of  the  peace.  By  the  justice  judgment  had  been  entered  for 
the  plaintiff  (the  defendant  in  error  here)  for  the  same 
.amount. 

The  plaintiffs  in  error  have  assigned  error  in  the  admis- 
sion and  exclusion  of  evidence,  in  the  giving  and  refusing  of 
instructions,  and  in  the  use  of  injurious  language  by  the 
trial  judge  in  the  presence  of  the  jury. 

The  question  at  issue  in  this  cause  was  the  liability  of  the 
plaintiffs  in  error,  Charles  E.  Churchill  and  Borne  V.  Wag- 
ner, for  certain  electrical  attachment  goods,  which  it  is  prac- 
tically agreed  were  actually  ordered  and  obtained  by  one 
W.  F.  Hatch,  who  was  sued  before  the  justice  jointly  with 
the  plaintiffs  in  error,  but  who  was  not  found  by  the  oflScer. 

The  cause  in  the  Superior  Court  was  of  course  tried  with- 
out written  pleadings,  but  there  was  an  affidavit  of  Charles 
E.  Churchill  filed,  denying  that  Rome  V.  Wagner,  Charles 
E.  Churchill  and  William  F.  Hatch  were  or  ever  had  been 
partners,  and  asserting  that  they  were  not  jointly  liable  upon 
the  cause  of  action  sued  on  in  this  suit. 

Plaintiffs  in  error  assert  that  the  action  was  brought  by 
the  defendant  in  error  and  was  tried  solely  on  the  theory  that 
plaintiffs  in  error  were  liable  under  the  following  section 
(18)  of  the  Corporation  Act,  (Chapter  32  of  the  Revised 
Statutes) : 

"If  any  person  or  persons  pretending  to  be  an  officer  or 
agent  or  board  of  directors  of  any  stock  corporation  or  pre- 
tended stock  corporation,  shall  assume  to  exercise  corporate 
powers  or  use  the  name  of  any  such  corporation,  or  pretend- 
ed corporation,  without  complying  with  the  provisions  of 
this  act  or  before  all  stock  named  in  the  articles  of  incor- 
poration shall  be  subscribed  in  good  faith,  then  they  shall  be 
jointly  and  severally  liable  for  all  debts  and  liabilities  made 


432  Appellate  Couets  of  Illinois. 


Vol.  119.]  Charchill  y.  Thompson  Electric  Ck). 


by  them  and  contracted  in  the  name  of  such  corporation  or 
pretended  corporation." 

The  defendant  in  error,  on  the  other  hand,  insists  that 
this  is  not  an  accurate  statement  of  the  situation.  Its  coun- 
sel say  that  as  there  were  no  written  pleadings,  the  evidence 
must  be  looked  to  to  determine  the  issues  involved,  and  that 
the  evidence  raised  two  questions;  First,  were  plaintiffs  in 
error  liable  under  the  statute  referred  to?  Secondly,  were 
they  liable  because  of  their  so  holding  themselves  out  to  the 
public  as  to  estop  them  from  denying  partnership  relations  ? 
In  other  words,  defendant  in  error  claims  that  it  can  hold 
the  plaintiffs  in  error  liable  as  partners  under  the  common 
law,  or,  failing  in  that,  as  liable  under  the  statute,  for  an 
improper  assumption  of  corporate  powers  and  name.  We 
are  unable  to  see  in  the  record  any  evidence  sufficient  to  hold 
the  plaintiffs  in  error  as  partners  of  Hatch  or  of  each  other. 
It  is  not  contended  that  there  was  any  actual  partnership. 
But  it  is  urged  that  the  use  of  a  letter  head  by  Hatch  in  this 
form: 

"R  V.  Wagner,  President.     W.  F.  Hatch,  V.-P.  &  Mgr. 

C.  E.  Churchill,  Secy.  &  Treas. 

WAGNER-HATCH  MOTOR  CO. 

308  Dearborn  St,  Chicago. 

Dynamos  &  Motors,  Telephone  Harrison  3270.'' 

taken  in  connection  with  the  occupation  of  the  same  office 
by  Wagner,  Churchill  and  Hatch,  and  with  the  facts  that 
the  name  "The  Wagner-Hatch  Motor  Company''  appeared, 
with  the  knowledge  of  plaintiffs  in  error,  on  the  entrance 
door  of  the  office  and  on  motors  stored  in  a  warehouse  used 
by  all  the  parties,  and  that  Mr.  Churchill  guaranteed  in 
writing  "certain  specific  contracts  for  certain  specific  goods'' 
for  Mr.  Hatch,  made  the  three  men  partners  as  to  creditors 
— or  at  least  estopped  them  from  denying  to  creditors  such  a 
partnership — practically  the  same  thing.  With  this  we  can- 
not agree.  The  letter  head  implied  not  a  copartnership,  but 
an  incorporated  company,  and  the  other  matters  fall  far 
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short  of  raising  any  presumption  of  the  existence  of  partner- 
ship relations. 

Objection  was  made  to  the  admission  of  certain  testimony 
of  Mr.  Samuel  Thompson  concerning  conversations  between 
himself  and  Mr.  Hatch^  and  it  is  argued  for  plaintiffs  in 
error  that  the  admission  of  it  was  error  because  no  founda- 
tion had  been  laid  for  the  declarations  and  acts  of  Hatch  by 
establishing  any  prima  facie  case  of  the  joint  or  partnership 
liability  with  him  of  the  plaintiffs  in  error.  The  admission 
of  the  testimony  called  out  on  direct  examination  may  have 
been  error,  but  it  could  not  have  harmed  the  plaintiffs  in 
error.  We  do  not  understand  that  any  question  is  made 
here  as  to  the  amount  of  the  bill  sued.  The  issue  is  the  lia- 
bility of  the  plaintiffs  in  error  for  it.  On  that  i)oint  the  evi- 
dence of  Mr.  Hatch's  conversations  in  the  direct  testimony 
of  Mr.  Thompson  throws  no  light.  Mr.  Thompson  swears 
to  no  admissions  or  assertions  to  support  the  theory  of  such 
a  liability.  In  the  cross-examination  of  Mr.  Thompson  an 
admission  of  Hatch  is  sworn  to,  but  that  can  hardly  be  com- 
plained of  by  the  plaintiffs  in  error.  It  is  of  no  probative 
force,  however.  We  are  forced  to  agree  with  the  learned 
trial  judge  who  at  the  conclusion  of  the  plaintiffs'  case  be- 
low, said,  according  to  the  record :  "There  is  not  any  proof 
tending  to  show  that  there  was  a  partnership.''  And  again, 
"The  only  theory  upon  which  these  parties  can  be  held  liable 
is  that  they  knowingly  allowed  their  names  to  be  used  as 
ofiScers  of  this  corporation  when  there  was  no  such  corpora- 
tion." In  other  words,  the  plaintiffs  in  error  are  liable  un- 
der the  provisions  of  section  18  of  chapter  32  of  the  Revised 
Statutes,  or  not  at  all.  This  being  our  opinion,  it  follows 
that  we  think  that  the  second  instruction  given  at  the  request 
of  the  plaintiff  below  was  inapplicable  and  misleading,  and 
should  not  have  been  given.    It  was  as  follows : 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence,  that  R.  V.  Wagner,  0.  E.  Churchill  and  W.  F. 
Hatch  held  themselves  out  as  partners  trading  under  the 
firm  name  of  Wagner-Hatch  Motor  Company,  then  in  such 
case  said  parties  are  liable  for  all  debts  contracted  by  either 
28 
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or  any  of  said  parties  under  the  name  of  Wagner-Hatch 
Motor  Company." 

Mr.  Thompson,  as  before  recited,  had  implied  on  cross- 
examination  that  "Mr.  Hatch  had  said  so,"  when  asked  if 
he  knew  the  defendants  and  Hatch  to  be  partners,  and  al- 
though in  the  absence  of  other  evidence  tending  to  establish 
a  partnership,  the  probative  force  of  this  statement  was  noth- 
ing, it  might  well  have  been  that  the  jury  thought  that  this 
instruction  was  given  with  relation  to  that  testimony  and 
justified  them  in  taking  that  testimony  as  sufficient  to  hold 
defendants  liable. 

As  to  the  liability  under  section  18,  before  quoted,  this 
court  has  more  than  once  held  that  some  affirmative  volun- 
tary act  on  the  part  of  one  sought  to  be  charged,  or  some 
active  participation  in  the  particular  transaction  out  of  which 
the  indebtedness  arose,  is  necessary  to  hold  him.  Edwards 
V.  Cleveland  Dryer  Co.,  83  111.  App.,  643 ;  Edwards  v.  Det- 
tenmaier,  88  111.  App.,  366.  We  think  that  this  holding,  to 
which  we  adhere,  involves  a  decision  in  the  case  at  bar,  that 
the  first  instruction  given  to  the  jury  was  erroneous,  and 
that  the  fourth  instruction  offered  by  the  defendants  should 
have  been  given. 

The  first  instruction  offered  for  the  plaintiff  and  given  was 
this: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  K.  V.  Wagner,  C.  E.  Churchill  and  W.  E.  Hatch 
represented  or  held  themselves  out  as  officers  of  a  corpora- 
tion named  Wagner-Hatch  Motor  Company,  and  the  jury 
further  believe  from  the  evidence  that  there  was  no  such  cor- 
poration as  the  Wagner-Hatch  Motor  Company,  then  in  such 
case  all  of  the  parties  who  represented  themselves  to  be  offi- 
cers of  such  corporation  or  allowed  their  names  to  be  so  used 
as  to  lead  parties  dealing  with  said  concern  to  believe  that 
said  concern  was  a  corporation,  then  in  such  case  such  parties 
so  making  representations  or  so  allowing  their  names  to  be 
used  as  to  lead  parties  to  believe  said  concern  was  incorporat- 
ed, would  be  liable  for  all  contracts  made  in  the  name  of  said 
Wagner-Hatch  Motor  Company." 
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The  fourth  instruction  offered  by  the  defendants  and  re- 
fused was  this: 

"The  jury  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  defendants,  Charles  E.  Churchill  and  Rome 
V.  Wagner  did  not  take  part  in  creating  the  indebtedness 
sued  on  in  this  cause,  then  the  jury  are  instructed  to  find  the 
issues  for  the  defendants,  Charles  E.  Churchill  and  Rome  V. 
Wagner." 

By  giving  the  one  and  refusing  the  other,  we  think  the 
court  committed  error.  "To  allow  one's  name  to  be 
used  improperly,"  may,  if  the  word  "allow"  is  used 
with  precision,  mean  nothing  more  than  "to  know- 
ingly allow  one's  name  to  be  used  improperly;" 
but  a  jury  might  be  easily  misled  to  suppose  that  not 
preventing  such  use,  whether  it  were  known  or  not,  might 
make  a  man  liable  under  the  statute  if  by  vigilance  the  use 
might  have  been  known  to  him.  This  is  not  the  law.  The 
instruction  refused  was  the  one  it  was  held  error  to  refuse  in 
Edwards  v.  Dettenmaier,  supra,  and  as  we  have  said,  we  do 
not  think  that  in  this  case,  more  than  in  that,  there  is  any 
question  to  litigate  other  than  the  one  which  arises  under 
section  18  of  Chapter  32  of  the  Revised  Statutes.  The  judg- 
ment must  be  reversed  and  the  cause  remanded  for  these 
errors  indicated. 

Plaintiffs  in  error  also  complain  of  the  language  of  the 
court  at  the  conclusion  of  the  plaintiffs'  case  below.  This 
language  amounted  to  a  statement,  that  plaintiffs  had  proven 
that  Wagner  and  Churchill  had  "allowed"  their  names  to  be 
used  upon  letter-heads  as  officers  of  the  Wagner-Hatch  Motor 
Company.  This  was  a  matter  at  issue,  and  defendants  were 
vigorously  insisting  there  had  been  no  evidence  tending  to 
prove  it  We  are,  perhaps,  not  justified  in  assuming  that  this 
language  was  in  the  hearing  of  the  jury,  in  the  absence  of  a 
statement  to  that  effect  in  the  bill  of  exceptions.  If  it  was  in 
the  hearing  of  the  jury,  however,  (as  it  is  asserted  without 
denial  that  it  was),  it  would,  in  our  opinion,  furnish  an  ad- 
ditional and  sufficient  reason  for  our  decision.  It  must  have 
been  highly  prejudicial  to  the  defendants  to  have  had  such 
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remarks  made  by  the  court  in  the  hearing  of  the  jury,  if  they 
were  so  made,  and  we  think  that  the  statement  of  the  bill 
of  exceptions  following  the  language  complained  of,  namely : 
"To  which  ruling  of  the  court  the  defendants  by  their  coun- 
sel then  and  there  duly  excepted,^*  shows  sufficiently  that  an 
exception  was  preserved  to  it. 

The  bill  of  exceptions  first  shows  the  motion  to  take  the 
case  from  the  jury  and  the  action  of  the  court  over-ruling 
said  motion,  and  an  exception  duly  preserved  thereto.  Then, 
without  any  further  or  other  motion,  follows  the  language 
complained  of^  ending  with  the  words,  "Go  on  and  put  in 
your  proof.  Motion  denied."  We  think  the  "ruling"  which 
the  bill  of  exceptions  then  shows  the  defendants  excepted  to, 
properly  includes  all  the  continued  utterance  or  opinion 
which  ends  with  the  words  "motion  denied."  The  exception 
to  the  mere  denial  of  the  motion  had  been  previously  taken 
and  noted.  But  even  if  this  last  alleged  error  be  disregarded, 
our  decision  must  be  the  same. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  J.  Kappes,  et  al.,  v.  The  City  of  Chicago. 

Oen.  No.  11.837. 

1.  Injunction— icT^cn,  lies  to  restrain  enforcement  of  ordinance. 
For  the  purpose  of  preventing  a  multiplicity  of  suits,  an  Injunc- 
tion lies  to  restrain  the  enforcement  of  an  ordinance  not  previ- 
ously declared  invalid. 

2.  City  council — what  within  power  of.  Where  a  city  council 
has  power  to  pass  an  ordinance  plainly  intended  to  restrict  and 
discourage,  as  well  as  to  regulate,  the  sale  of  a  given  article — an 
ordinance  forbidding  its  sale  altogether  in  certain  places  and  to 
certain  persons — it,  likewise,  has  power  to  add  by  amendment  to 
that  ordinance  a  simple  provision  preventing  its  evasion  and  prac- 
tical abrogation. 

3.  Judicial  notice — of  what  taken.  The  court  will  take  judicial 
notice  that  cigarettes  are  generally  made  of  tobaeco  rolled  within 
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"small  pieces  of  tissue  paper  of  the  size  of  about  1%  inches  by  3% 
inches." 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  BBEirrAffo,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  AiBrmed.  Opinion  filed 
March  27,  1906. 

Statement  by  the  Conrt.  April  16,  1904,  the  appellants 
Qeorge  J.  Kappes  and  Max  Eickelbei^,  individually  and  as 
copartners  as  Kappes  and  Eickelberg,  "in  behalf  of  them- 
selves and  all  other  similarly  situated/'  filed  their  bill  in 
chancery  in  the  Superior  Court  of  Cook  county  to  restrain 
the  enforcement  of  section  nine  as  amended  October  28, 
1901,  of  an  ordinance  of  the  city  of  Chicago  passed  July  6, 
1899,  entitled,  "An  Ordinance  concerning  Cigarettes."  The 
bill,  after  amendment,  in  addition  to  its  formal  recitals,  etc., 
sets  out  in  full  the  ordinance  of  July  6,  1899,  which  provid- 
ed for  licenses  by  the  mayor  of  Chicago  authorizing  the  sale 
of  cigarettes  by  such  persons  as  might  obtain  such  licenses 
on  giving  a  certain  bond  and  paying  $100  per  annum.  It 
is  provided  in  this  ordinance  that  no  person  shall  sell  any 
cigarette  containing  certain  substances  other  than  tobacco, 
mentioned  and  declared  deleterious ;  that  no  cigarette  of  any 
kind  shall  be  sold  to  a  minor,  and  no  license  shall  be  granted 
for  their  sale  within  200  feet  of  a  school  house.  Penalties 
are  provided  for  sale  of  cigarettes  to  a  minor,  or  of  cigarettes 
containing  the  deleterious  substances  mentioned  to  any  one ; 
and  Section  9  of  the  ordinance  as  originally  passed  is  as  fol- 
lows : 

"Section  9.  Any  person  who  shall  hereafter  have  or  keep 
for  sal^  or  expose  for  sale,  or  oifer  to  sell,  any  cigarettes  at 
any  place  within  the  City  of  Chicago  without  having  first 
procured  the  license,  as  above  provided,  shall  be  fined  not 
less  than  twenty-five  dollars  and  not  exceeding  two  hundred 
dollars  for  every  violation  of  this  ordinance,  and  a  further 
penalty  of  twenty-five  dollars  for  each  and  every  day  the  per- 
son, firm  or  corporation  persists  in  such  violation  after  a 
conviction  for  the  first  offense." 

The  bill,  after  thus  rec»iting  the  ordinance  passed  on  July 
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6,  1899,  alleges  that  on  October  28,  1901,  the  city  council 
of  Chicago  amended  said  section  9  so  as  to  make  it  read  as 
follows: 

"Section  9.  Any  person  who  shall  hereafter  keep  for  sale 
or  to  give  away,  or  shall  sell  or  give  away,  or  offer  to  sell  or 
give  away,  any  cigarettes  or  any  cigarette  papers  or  cigarette- 
wrappers  of  any  kind,  at  any  place  within  the  City  of  Chi- 
cago, without  having  first  procured  the  license,  as  above  pro- 
vided, shall  be  fined  not  less  than  twenty-five  ($25)  dollars, 
and  not  exceeding  two  hundred  ($200)  dollars  for  every 
violation  of  this  ordinance ;  and  a  further  penalty  of  twenty- 
five  ($26)  dollars  for  each  and  every  day  such  person  ]f)er- 
sists  in  such  violation  after  a  conviction  for  the  first  offense." 

Further,  the  bill  alleges  that  complainants  are  retail  cigar 
and  tobacco  dealers,  and  that  in  that  business  it  becomes 
necessary  to  give  away  to  all  persons  who  desire  them  small 
packages  of  papers  known  as  cigarette  papers ;  and  that  com- 
plainants keep  on  hand  such  papers  for  the  purpose  of  giving 
away  and  to  give  away.  Further,  it  is  alleged  that  in  giv- 
ing away  cigarette  papers,  there  is  nothing  harmful  to  the 
public  health  or  otherwise  unlawful  or  injurious;  that  by 
giving  them  away,  the  complainants  "satisfy  the  desires  of 
certain  of  their  customers,"  and  make  large  profits  from  salea 
made  to  such  customers  of  other  goods,  and  that  if  complain- 
ants are  prevented  from  giving  away  such  cigarette  papers, 
they  will  lose  a  large  number  of  customers  and  consequent 
profits.  The  bill  also  asserts  that  there  are  nine  hundred  or 
more  persons  similarly  situated  with  complainants;  that 
complainants  are  threatened  with  arrest  and  punishment  by 
the  city  authorities  if  they  violate  said  ordinance  as  amended, 
and  that  the  ordinance  is  unconstitutional,  illegal  and  void. 

Further  complainants  represent  "that  they  would  not  com- 
plain of  reasonable  and  proper  restrictions  that  the  city  might 
impose  in  connection  with  the  giving  away  or  keeping  for 
sale  of  cigarette  papers,"  but  that  "the  imposing  of  a  license 
fee  of  $100"  upon  said  business  is  unreasonable;  that  the 
amount  is  so  large  that  it  is  unprofitable  and  impracticable 
for  the  complainants  and  the  nine  hundred  or  more  other 
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persons  who  are  similarly  situated  in  the  city  of  Chicago  to 
pay  it^  and  that  if  compelled  to  do  it,  they  '^will  be  unable 
to  conduct  said  business  of  keeping  for  sale  or  giving  away 
cigarette  papers." 

It  is  alleged  that  by  the  amended  orjlinance  the  city  of 
Chicago  has  discriminated  between  the  complainants  and 
persons  similarly  situated  on  the  one  hand,  and  those  who 
shall  have  taken  out  a  license  for  the  sale  of  cigarettes  and 
complied  with  the  provisions  of  the  ordinance  concerning 
the  sale  of  cigarettes  on  the  other ;  that  the  license  issued  to 
such  persons  who  have  complied  with  the  ordinance  for  the 
sile  of  cigarettes  does  not  give  permission  to  such  persons  to 
keep  for  sale  or  give  away  cigarette  papers,  but  that  such 
persons  are  allowed  by  the  city  to  do  so. 

Allegations  are  also  made  that  in  default  of  an  injunc- 
tion, complainants  will  be  harassed  by  a  multiplicity  of  suits 
and  arrests,  and  will  have  no  remedy  against  the  city  of  Chi- 
cago for  the  false  arrests  and  imprisonments  they  may  be 
subjected  to,  or  for  the  expense  they  may  be  put  to,  and  that 
the  agents  of  the  city  would  probably  be  irresponsible  per- 
sons, so  that  complainants  would  suffer  irreparable  loss ;  that 
for  complainants  and  their  nine  hundred  fellow  tobacco  deal- 
ers to  pay  the  license  fee  demanded  under  protest  and  sue  to 
recover  it,  would  likewise  bring  about  a  multiplicity  of  suits 
and  be  a  great  hardship.  For  these  reasons  the  bill  prays 
that  the  city  of  Chicago  and  its  agents  may  be  restrained 
from  arresting  the  complainants  or  any  other  persons  simil- 
arly situated,  or  enforcing  "the  different  sections  of  the 
ordinance  as  far  as  the  same  relate  to  the  keeping  for  sale  or 
giving  away  of  cigarette  papers  or  wrappers." 

To  this  bill  the  city  of  Chicago  filed  a  general  demurrer. 
On  argument  the  chancellor  in  the  Superior  Court  sustained 
the  demurrer  and  dismissed  the  bill.  From  this  decree  the 
complainants  (appellants  here)  took  an  appeal,  and  in  this 
court  have  assigned  as  error  the  sustaining  of  the  demurrer 
and  the  dismissal  of  the  bill. 

Geoege  J.  Kappes,  for  appellants. 
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William  D.  Barge,  for  appellee;  Edgab  Beonson  Tol- 
MAN,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court 
It  is  objected  by  the  appellee  to  tlie  consideration  of  the 
substantive  merits  of  the  appellants'  contentions,  that  a  bill 
will  not  lie  "to  enjoin  the  enforcement  of  an  ordinance  that 
has  not  as  yet  been  held  to  be  invalid."  We  could  not  sus- 
tain this  objection  without  ignoring  the  plain  language  of 
the  Supreme  Court  in  City  of  Chicago  v.  Collins,  176  IlL 
445,  and  Wilkie  v.  Chicago,  188  111.  444.  Counsel  for  ap- 
pellee seek  to  distinguish  these  cases  from  the  one  at  bar  by 
saying  that  in  them  there  were  enough  complainants  to  show 
on  the  face  of  the  bill  that  they  were  representatives  of  the 
class  for  which  they  sued,  while  in  the  c^se  at  bar  there 
are  but  two  complainants  out  of  nine  hundred  similarly 
situated.  But  in  the  Collins  case  the  court  says :  "The  en- 
forcement of  a  void  city  ordinance  may  be  enjoined  in  order 
to  prevent  a  multiplicity  of  suits  at  tlie  instance  of  any  per- 
son whose  interests  are  impaired  by  it,"  and  quotes  Pomeroy 
as  saying  that  such  a  case  might  be  brought  by  one  of  such 
persons  suing  on  behalf  of  the  others,  or  even  by  one  person 
suing  for  himself  alone.  In  Wilkie  v.  The  City  of  Chicago, 
188  111.  444,  the  Collins  case  was  followed,  and  except  that 
seventy-nine  complainants  out  of  nine  hundred  persons  simr 
ilarly  situated,  joined  in  the  bill,  whereas  in  the  present  case 
but  two  out  of  nine  hundred  are  suing,  the  Wilkie  case  and 
the  one  at  bar  are  identical  on  the  question  of  jurisdiction. 
We  cannot  see  that  the  principle  is  changed  by  the  difference 
noted,  and  consider  that  the  jurisdiction  of  equity  in  this 
case  has  been  settled  by  these  decisions  of  the  Supreme  Court. 
The  scope  of  our  duty  in  the  investigation  of  the  sub- 
stantive merits  of  the  cause  is  much  narrowed  by  the  fact 
that  the  original  ordinance,  to  enjoin  the  enforcement  of  an 
amended  section  of  which  this  action  was  brought,  has  been 
passed  on  and  sustained  in  elaborate  opinions  of  the  two 
courts  of  binding  authority  with  us — ^the  Supreme  Court  of 
Illinois,  and  the  Supreme  Court  of  the  United  States. 
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In  the  case  of  Gundling  v.  The  City  of  Chicago,  176  111. 
340,  the  Supreme  Court  of  Illinois  upheld  the  ordinance  and 
placed  its  decision  squarely  on  the  police  power  given  to  the 
city  by  paragraph  66  of  section  1  of  the  City  and  Village 
Act,  and  on  the  power  given  by  paragraph  78  to  make  all 
regulations  necessary  or  expedient  for  the  promotion  of 
health.  "It  being  well  known,"  says  the  court,  "that  young 
persons  of  weak  and  immature  minds  are  more  liable  to  use 
tobacco  in  the  form  of  cigarettes  than  in  any  other  form,  a 
legislative  body  may  properly  provide  for  the  regulation  and 
sale  of  that  article  in  the  form  in  which  it  is  likely  to  be 
the  most  deleterious  and  injurious,  and  may  restrict  the  sales 
of  that  particular  form  of  tobacco."  "An  ordinance  of  this 
character  is  not  in  conflict  with  any  principle  of  the  common 
law  or  with  any  public  or  general  statute  and  infringes  no 
private  right  not  necessarily  infringed  in  the  interests  of 
good  government.  It  subserves  the  public  welfare,  protects 
the  health  of  the  community  and  is  included  within  the 
express  powers  granted  the  City  Council."  The  defen- 
dants, convicted  of  a  violation  of  the  ordinance,  having 
taken  the  case  on  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  that  court  also  upheld  the  ordinance, 
declaring  that  as  to  the  power  of , the  city  coimcil  to  pass  the 
ordinance,  the  decision  of  the  Supreme  Court  of  Illinois  was 
conclusive,  and  that  the  ordinance  did  not  violate  the  rights 
guaranteed  by  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  either  in  regard  to  due  process  of 
law  or  to  the  equal  protection  of  the  laws.  It  says,  "Whether 
dealing  in  and  selling  cigarettes  is  that  kind  of  business 
which  ought  to  be  licensed  is,  we  think,  considering  the  char- 
acter of  the  article  to  be  sold,  a  question  for  the  State  and 
through  it  for  the  City  to  determine  for  itself."  As  stated 
in  Crowley  v.  Christensen,  137  U.  S.  86,  "the  possession  and 
enjoyment  of  all  rights  are  subject  to  such  reasonable  con- 
ditions as  may  be  deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace,  good  order  and 
morals^  of  the  community."  "It  is  not  a  valid  objection  to 
the  ordinance  that  it  partakes  of  both  the  character  of  a  regu- 
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lation  and  also  that  of  an  excise  or  privilege  tax.  The  busi- 
ness is  more  easily  subjected  to  the  operation  of  the  power 
to  regulate  where  a  license  is  imposed  for  following  the  same, 
while  the  revenue  obtained  on  account  of  the  license  is  none 
the  less  legal  because  the  ordinance  which  authorized  it  fulfills 
the  two  functions,  one  a  regulating  and  the  other  a  revenue 
function." 

•It  will  thus  be  seen  that  the  only  question  before  us  is 
this:  has  a  city  council  which  had  power  to  pass  an  ordi- 
nance plainly  intended  to  restrict  and  discourage  as  well 
as  to  regulate  the  sale  of  a  given  article — an  ordinance  forbid- 
ding its  sale  altogether  in  certain  places  and  to  certain  per- 
sons— power  also  to  add  by  amendment  to  that  ordinance  a 
simple  provision  preventing  its  evasion  and  practical  abro- 
gation? To  state  the  question  in  this  form  seems  to  us  to 
answer  it,  and  to  render  unnecessary  the  discussion"  of  eases 
cited  by  the  counsel  for  appellants  where  the  facts  and  con- 
ditions were  very  different. 

We  think  the  court  may  take  judicial  notice  that  cigarettes 
are  generally  made  of  tobacco  rolled  within  "small  pieces  of 
tissue  paper  of  the  size  of  about  one  and  three-fourths  inches 
by  three  and  one-fourth  inches,"  such  as  it  is  said  in  their 
bill  the  appellants  keep  on  hand  for  the  purpose  of  giving 
away  in  connection  with  their  business  of  selling  tobacco  at 
retail,  and  that  it  is  a  very  simple  thing,  requiring  neither 
any  considerable  amount  of  time  or  skill  nor  any  mechanical 
appliance  or  tool  to  make  the  combination  of  the  paper  and 
tobacco,  and  thus  manufacture  a  cigarette.  The  pur- 
pose of  the  original  ordinance  was  to  regulate  and 
restrict  and  partially  prohibit  the  use  of  tobacco  in  the  form 
of  cigarettes.  It  was  upheld  as  a  police  regulation  on  the 
ground  that  weak  and  immature  persons  injured  their  health 
by  such  use.  It  would  be  a  halting  jurisprudence  which 
could  find  that  such  an  ordinance  was  legal  and  valid,  but 
that  the  body  enacting  it  had  no  power  to  prevent  retail  deal- 
ers of  tobacco  who  had  and  needed  no  license  for  their  busi- 
ness, from  selling,  freely  to  minors  as  well  as  to  all  others  the 
tobacco  prepared  for  cigarettes  and  then  giving  away  to  the 
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purchasers  the  prepared  cigarette  papers  in  which  to  en- 
velope it.  But  if  the  council  has  power  to  prevent  this*,  it  had 
necessarily  the  power  to  pass  the  amendment  to  section  9  com- 
plained of,  the  purpose  and  effect  of  which  is  simply  to  sub- 
ject to  the  same  regulations  and  license  fee  those  who  sell  the 
finished  cigarette  and  those  who  sell  the  two  materials  which 
a  twirl  of  the  fingers  can  combine  and  make  a  finished 
cigarette. 

It  would  certainly  be  strange  to  hold  that  a  restrictive  regu- 
lation for  the  sale  of  tobacco  pipes  was  valid,  but  that  an 
amendment  to  it  forbidding,  except  on  the  same  conditions, 
the  sale  of  pipe  bowls  with  the  gift  of  amber  pipe  stems,  was 
beyond  the  power  of  the  legislative  body  enacting  the  orig- 
inal restriction.  But  it  would  be  no  more  strange  than  to 
sustain  the  contention  of  appellants  in  the  present  case. 

The  decree  of  the  chancellor  in  the  Superior  Court  is 
affirmed. 

Affirmed. 

H.  0.  Stone,  et  aL,  v.  Caroline  J.  Mulyaine,  executrix,  etc. 

Gen.  No.  11,864. 

1.  EscBOw — when  money  placed  in,  released.  Where  money  is 
placed  in  escrow  for  the  purpose  of  saving  harmless  persons  who 
have  guaranteed  another  against  mechanics'  liens,  such  money 
should  be  released  where  it  appears  that  such  mechanics'  liens  have 
been  paid  as  the  result  of  a  Judicial  sale  of  the  properties  against 
which  they  stood. 

2.  Money  paid  out — when  cannot  te  recovered.  Where  a  per- 
son who  has  guaranteed  another,  about  to  make  a  real  estate  loan, 
against  mechanics'  liens,  pays  to  the  person  so  guaranteed  the* 
amount  of  such  liens  decreed  as  a  charge  against  the  property,  with 
the  understanding  that  he  shall  bid  in  the  property  for  the  full 
amount  decreed  against  it,  including  the  mortgage,  and  shall  apply 
the  amount  so  given  towards  such  bid  with  the  understanding  that 
In  the  event  of  a  redemption  such  money  shall  be  refunded,  the 
same  cannot  be  recovered  where  no  redemption  was  made. 

3.  Money  paid  out — when  party  not  entitled  to  return  of.  Where 
a  party  has  paid  out  money  to  another,  to  be  used  for  a  particular 
purpose,  he  is  not  entitled  to  a  return  thereof  where  the  transac- 
tion was  based  upon  a  sufficient  consideratton. 
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Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed 
March  27.  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  a  judg- 
ment for  costs  in  favor  of  the  appellee  as  executrix  of  the 
last  will  and  testament  of  Phineas  I.  Mulvaine,  deceased. 
Phineas  I.  Mulvaine  was  sued  by  the  appellants  in  the  Cir- 
cuit Court  of  Cook  county  in  November,  1900.  The  de- 
claration contained  the  common  counts.  The  defendant 
filed  a  plea  of  the  general  issue  thereto,  and  also  a  notice 
of  set-off  alleging  that  plaintiffs  were  indebted  to  the  de- 
fendant in  the  sum  of  $2,000.  under  a  certain  contract  in 
said  notice  described. 

While  the  suit  was  pending  Phineas  I.  Mulvaine  died, 
and  Caroline  J.  Mulvaine  as  executrix  was  substituted  as 
the  party  defendant. 

The  cause  was  submitted  to  the  court,  without  a  jury, 
which  found  the  issues  for  the  defendant^  denied  a  motion 
for  a  new  trial,  and  gave  judgment  against  the  plaintiffs  for 
costs.  From  this  judgment  the  plaintiffs  appealed  to  this 
court — in  this  court  assigning  as  errors  in  the  Circuit  Court 
the  admission  of  improper  and  the  refusal  of  proper  evi- 
dence, the  refusal  to  hold  as  offered  certain  propositions  of 
law,  the  finding  of  the  issues  and  entry  of  judgment  for  the 
defendant,  and  the  denial  of  plaintiffs'  motion  for  a  new 
trial. 

The  facts  as  they  transpired  at  the  trial  and  appear  in 
the  record  are  these: 

The  appellants  are  co-partners  engaged  in  the  real  estate 
and  loaning  business  in  the  city  of  Chicago  as  H.  O.  Stone 
&  Co.  In  1893  they  received  as  loan  brokers  an  application 
for  a  mortgage  loan  of  $20,000  from  one  Mrs.  Sobra  on  a 
house  and  lot  on  Michigan  avenue.  H.  O.  Stone  &  Co.  sub- 
mitted the  loan  to  Dr.  Phineas  I.  Mulvaine,  who  accepted  it 
Before  the  arrangement  was  carried  out  the  building  was 
damaged  by  fire.     Repairs  were  necessary,  and  a  question 


Chicago — First  Distkict — ^A.  D.  1905.  445 

Stone  ▼.  Mulyaine/ 

arose  whether  mechanics'  liens  might  not  grow  out  of  them.. 
Dr.  Mulvaine  hesitated  on  this  account  to  complete  the  loan ; 
whereupon,  to  induce  him  to  go  on  with  it,  H.  O.  Stone  & 
Co.  delivered  to  him  this  letter : 

"May  15,  1893. 
Dr.  Phineas  I.  Mulvaine, 

4022  Grand  BouL,  City. 
Dear  Sir :  In  relation  to  the  liability  of  mechanics'  liens 
upon  the  premises  2021  Michigan  avenue,  in  consequence 
of  repairs  now  going  on,  we  give  you  this  letter  to  say  that 
we  will  indemnify  you  against  any  losses  arising  out  of 
such  liens,  if  any  are  filed  on  account  of  the  construction 
now  going  forward.  Yours  truly, 

H.  O.  Stone  &  Co.*' 

At  the  same  time,  with  the  design  to  protect  themselves, 
H.  O.  Stone  &  Co.  took  from  Mrs.  Sobra  an  assignment  of 
one  of  the  policies  of  insurance  covering  the  damaged  prop- 
erty. It  was  in  effect  stipulated  during  the  trial  that  Mrs. 
Sobra  made  the  assignment  on  condition  that  H.  O.  Stone  & 
Co.  would  make  with  Dr.  Mulvaine  an  agreement  which 
would  protect  him  against  mechanics'  liens,  and  thus  induce 
him  to  carry  out  the  loan  agreed  on.  It  also  appeared  in 
the  evidence  admitted  at  the  trial  that  H.  O.  Stone  &  Co. 
at  a  later  date  informed  Dr.  Mulvaine  that  money  had  been 
obtained  on  this  policy  and  placed  "in  escrow"  in  the  First 
Xational  Bank  of  Chicago  "to  protect"  H.  O.  Stone  &  Co. 
"against  their  letter  of  guaranty."  Evidence  that  this  was 
the  fact  was  offered  by  the  plaintiffs,  but  excluded  by  the 
court,  which  is  one  of  the  errors  insisted  on  in  this  appeal. 
Mrs.  Sobra  did  not  pay  for  the  repairs  nor  pay  the  mort- 
gage, and  both  became  the  subject  of  litigation.  A  me- 
chanic's lien  suit  was  brought  on  a  bill  for  repairs,  entitled 
Smith  V.  Sobra,  General  Number  124243  in  the  Circuit 
Court  of  Cook  County.  Mrs.  Sobra  and  Dr.  Mulvaine,  with 
the  claimant  of  another  lien  named  Koeppe,  were  made 
parties  defendant.  Mr.  Koeppe  and  Dr.  Mulvaine  both 
filed  cross-bills,  the  one  to  secure  his  mechanic's  lien  and 


-446  Appellate  Courts  of  Illinois 

Vol.  119.]  Stone  v.  Mulvaine. 

the  other  to  foreclose  his  mortgage.  The  cause  proceeded 
'to  a  decree  finding  that  there  was  due  from  the  defendant 
Sobra  to  the  complainant  Smith  $295.74  for  a  mechanic's 
lien  on  said  premises,  to  the  crossKSomplainant  Koeppe 
$946.21  for  another  mechanic's  lien,  and  to  the  cross-com- 
plainant Mulvaine  upon  his  mortgage  $23,604.56.  The 
decree  provided  in  the  usual  terms  that  these  various  sums 
should  be  paid  within  a  short  day,  or  in  default,  that  the 
premises  involved  should  be  sold  by  Edward  C.  Dicker,  a 
master  in  chancery  of  the  court,  and  that  out  of  the  pro- 
ceeds of  the  sale  the  master  should  first  pay  his  own  charges, 
secondly,  the  costs  of  court,  thirdly,  the  amounts  found  due 
to  Samuel  Smith  and  William  Koeppe,  respectively,  with 
interest,  fourthly,  the  amount  found  due  P.  I.  Mulvaine, 
with  interest,  and  report  any  surplus  to  the  court.  The 
master  advertised  a  sale  of  the  premises  for  November  8, 
1895.  That  morning,  before  the  hour  of  sale,  Dr.  Mul- 
vaine and  Mr.  Lawrence  Conover,  who  had  been  Dr.  Mul- 
vaine's  solicitor  in  the  suit  which  had  eventuated  in  the 
decree,  called  at  H.  O.  Stone  &  Co.'s  office  and  there  met 
the  manager  of  their  loaning  department,  Mr.  Frederick  W. 
McKinney.  According  to  Mr.  Conover's  testimony,  a  con- 
versation there  took  place  between  Mr.  Conover,  represent- 
ing Mulvaine,  and  Mr.  McKinney  representing  H.  O.  Stone 
&  Co.,  which  Mr.  McKinney  in  his  testimony  says  may  have 
taken  place,  but  which  he  does  not  remember.  Mr.  Conover 
told  Mr.  McKinney  that  he  had  come  to  him  with  reference 
to  Smith  V.  Sobra,  that  there  was  to  be  a  sale  in  it,  that  Mr. 
McKinney  knew  that  H.  O.  Stone  &  Co.  had  guaranteed 
the  payment  of  the  mechanics'  liens,  that  the  decree  had  es- 
tablished the  liens  and  determined  their  amount,  and  that 
Dr.  Mulvaine  thought  the  time  had  come  when  the  mattei* 
should  be  settled.  Mr.  Conover  said  that  if  H.  O.  Stone 
&  Co.  would  immediately  pay  Dr.  Mulvaine  $1,400.13, 
(which  was  the  amount,  including  fees  and  disbursements 
and  interest  which  was  due  to  the  mechanics'  lien  petition- 
ers), Dr.  Mulvaine  would  bid  in  the  property  for  the  full 
:amount  due  under  the  decree    and  would  give  H.  0.  Stone 
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'ft  Co.  an  agreement  that  if  the  property  was  redeemed  he 
would  repay  the  money  with  interest,  but  that  if  Dr.  Mul- 
vaine were  obliged  to  bid  in  the  property  without  receiving 
jsuch  payment,  he  would  bid  it  in  for  the  amount  of  his  own 
'Claim  only,  and  would  hold  H.  O.  Stone  for  that  part  of 
fthe  bid  which  would  have  to  go  to  wipe  out  these  prior  liens, 
the  amount  of  which  would  accordingly  be  the  deficit  left  in 
the  recovery  of  his  own  claim.  In  that  case,  Mr.  Conover 
-explained,  H.  O.  Stone  &  Co.  would  be  held  and  have  to 
pay  the  $1,400.13,  but  they  would  not  get  it  back,  if  the 
property  were  redeemed,  as  the  redemption  money  would 
be  only  the  amount  of  the  bid  with  interest,  etc.  Mr.  Mc- 
Xinney  said  that  he  thought  that  the  property  would  be 
redeemed,  as  it  was  very  valuable,  and  said  that  he  would 
do  what  Mr.  Conover  had  suggested;  that  he  would  have 
to  go  to  the  bank  to  get  the  money,  and  would  meet  Mr. 
Conover  and  Dr.  Mulvaine  at  the  Keal  Estate  Board  rooms, 
where  the  sale  was  to  take  place.  Mr.  Conover  went  to  his 
•office  and  dictated  the  following  instrument: 

"Chicago,  N'ov.  8th,  1895. 

Keceived  this  day  by  the  undersigned,  Phineas  I.  Mul- 
vaine, from  H.  O.  Stone  &  Co.,  the  sum  of  Fourteen  Hun- 
dred and  13-100  Dollars  ($1,400.13),  the  amount  re- 
►quired  to  pay  the  mechanics'  lien  claims  of  Samuel  Smith 
and  William  Koeppe,  together  with  the  costs  incurred  in 
the  foreclosing  thereof,  in  accordance  with  a  certain  decree 
entered  October  6th,  1895,  by  the  Circuit  Court  of  Cook 
County  in  the  case  of  Samuel  Smith  v.  Marie  L.  Sobra  et 
al..  Gen.  N'o.  124,243. 

In  consideration  whereof  the  undersigned  hereby  agrees 
that  in  case  the  premises  involved  in  said  suit  shall  be  re- 
deemed from  the  sale  of  the  Master  in  Chancery  made  un- 
der said  decree,  in  accordance  with  the  law,  then  the  un- 
dersigned will  repay  to  H.  O.  Stone  &  Co.  said  sum  of 
money,  together  with  interest  thereon  at  the  same  rate  to 
which  he  will  be  entitled  under  the  certificate  of  sale  in  said 
.fluit  P.  I.  Mulvaine." 


448  Appellate  Couets  of  Illinois. 

Vol.  119.]  Stone  v.   Mulvaine. 

The  signature  of  Dr.  Mulvaine  was  added  after  the  body 
of  the  instrument  was  typewritten.  Mr.  Conover  and  Dr. 
Mulvaine  then  went  to  the  Keal  Estate  Board  rooms.  There 
they  met  Mr.  McKinney,  who  had  a  cheque  to  the  order  of 
Edward  A.  Dicker,  master  in  chancery,  for  $1,400.13,  cer- 
tified by  the  First  National  Bank  of  Chicago.  There  is 
some  discrepancy,  not  of  importance,  between  the  testimony 
as  to  what  then  happened.  Mr.  Conover  testified  that  Mr. 
McKinney  handed  him  the  cheque,  that  he  took  it,  examin- 
ed it,  and  showed  it  to  Dr.  Mulvaine,  and  then  handed  Mr. 
McKinney  the  receipt  above  recited,  signed  by  Mulvaine, 
and  told  him  that  Dr.  Mulvaine  would  bid  in  the  property 
for  the  full  amount,  and  in  case  it  was  redeemed,  repay  the 
money.  Mr.  McKinney  could  not  recollect  ever  having 
seen  this  receipt  until  it  was  produced  and  shown  to  him  by 
counsel  for  H.  O.  Stone  &  Co.,  (in  whose  possession  it  ap- 
pears to  have  been  from  its  date);  but  admitted  the  pos- 
sibility of  its  having  been  given  him  at  the  Eeal  Estate 
Board  rooms.  He  testified  that  he  himself  handed  to  the 
master  the  cheque  with  a  statement  or  bill  of  the  amount 
due  on  mechanics'  liens  certified  by  the  master,  and  which 
he  says  he  procured  from  the  master;  that  he  couldn't  re- 
member what  conversation  took  place  at  that  moment,  but 
that  he  had  a  prior  conversation  with  Dr.  Mulvaine  as  to 
what  the  cheque  was  to  be  used  for;  that  it  was  to  pay 
mechanics'  liens,  and  that  Mr,  Conover  told  Mr.  Dicker  that 
the  cheque  was  for  that  purpose.  Mr.  Dicker,  the  master, 
testified  that  he  could  not  say  who  gave  him  the  cheque,  but 
that  it  was  paid  to  him  as  part  of  the  purchase  money  of 
the  sale. 

After  the  testimony  of  Mr.  Conover  had  been  given,  coun- 
sel for  plaintiff  moved  to  strike  out  all  of  it  pertaining  to 
any  alleged  agreement  for  bidding  in  the  property  at  the 
sale,  and  refunding  to  plaintiffs  the  amount  of  the  mechan- 
ics' liens  in  case  of  the  redemption  of  the  property  from 
sale,  and  after  the  evidence  on  both  sides  was  closed,  the 
motion  was  renewed  "to  exclude  the  testimony  of  Mr.  Con- 
over upon  question  of  agreement  and  receipt"     The  denial 
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of  these  motions,  equivalent  to  the  admission  of  the  testi- 
mony, is  one  of  the  alleged  errors  most  strongly  insisted  on 
by  appellants. 

The  sale  took  place  as  advertised,  and  Mr.  Conover  says 
that  the  property  was  bid  in  for  the  full  amount  due  for  the 
mortgage,  mechanics'  liens  and  costs,  an  amount  which, 
judging  from  the  amount  found  due  a  month  later,  must 
have  been  approximately  $25,600,  and  that  this  cheque  of 
H.  O.  Stone  &  Co.  for  $1,400.13,  and  another  cheque  of 
Dr.  Mulvaine  for  the  difference  between  the  amount  due 
him  (and  for  which  he  could  receipt)  about  $23,800,  and 
the  balance  of  his'  bid  after  the  $1,400.13  was  deducted, 
were  turned  over  to  the  master  in  fulfillment  of  the  bid. 
The  cheque  of  Dr.  Mulvaine  probably  amounted  to  three  or 
four  hundred  dollars.  After  the  master  returned  to  his 
office,  he  discovered  that  his  clerk  had  made  a  mistake. 
The  decree  of  sale  provided  for  an  advertisement  of  four 
weeks,  and  the  advertisement  had  been  but  for  three.  He 
thereupon  called  up  the  lawyers  interested  by  telephone,  de- 
clared the  sale  off,  and  re-advertised  for  December  9,  1895. 
In  the  meantime  he  had  deposited  in  bank  to  his  own  credit 
the  cheque  of  H.  O.  Stone  &  Co.  for  $1,400.13,  and  it  was 
duly  honored.  Presumably  he  had  deposited  Dr.  Mulvaine's 
also,  for  subsequently  he  paid  over  to  Dr.  Mulvaine  the 
amount  of  the  two  cheques  which  he  had  received — ^this  one 
in  question  for  $1,400.13,  and  the  other  which  Dr.  Mul- 
vaine had  given — $1,700  and  something  in  the  aggregate,  he 
says. 

November  13,  1895,  H.  O.   Stone  &  Co.,  by  Mr.  Mc- 
Kinney,  wrote  Dr.  Mulvaine  the  following  letter: 

"11/13,  1895. 
Dr.  P.  I.  Mulvaine,  4022  Grand  BouL,  City. 

Dear  Sir:    We  understand  the  forclosure  in  the  Madame 
Sobra  case  has  to  be  readvertised.     We  wish  to  have  you 
return  to  us  the  amount  which  we  paid  to  the  master.    We 
29 
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are  informed  by  Mr.  Dicker  that  the  amount  was  turned 
over  to  you.  Yours  truly, 

H.  O.  Stone  &  Co. 
Dictated  by  F.  W.  McKinney." 

and  receiving  no  answer  thereto,  on  November  15th  the  fol- 
lowing letter: 

"11/15,  1895. 
Dr.  P.  I.  MuWaine,  4022  Grand  BouL,  City. 

Dear  Sir :  Please  call  and  see  the  writer  and  he  will  ex- 
plain why  we  wish  to  have  the  funds  which  you  received 
from  the  Master  in  Chancery  returned  to  us  and  paid  back 
to  cancel  the  liens  in  another  way.  Please  call  and  see  the 
writer  tomorrow  morning  if  possible,  and  arrange  the  mat- 
ter. Tours  truly, 

H.  O.  Stone  &  Co. 
Dictated  by  F.  W.  McKinney." 

Thereafter,  as  Mr.  McKinney  testifies,  he  met  Dr.  Mul- 
vaine  at  the  entrance  to  the  offices  of  H.  O.  Stone  &  Co., 
and  asked  him  why  he  had  not  replied  to  the  letters.  Dr. 
Mulvaine  said  that  it  was  not  necessary,  and  that  it  would 
be  only  a  few  days  before  there  would  be  another  sale  of  the 
property.  Mr,  McKinney  says:  "I  told  Dr.  Mulvaine  we 
had  been  advised  that  the  check  should  be  drawn  to  the 
order  of  the  master  when  the  amount  was  determined,  and 
which  amount  had  been  determined,  and  that  I  understood 
that  it  had  not  been  so  applied,  and  that  we  wished  the 
money  returned  to  us  so  that  we  could  pay  it  in  cancella- 
tion of  the  mechanics'  lien  claims  enumerated  in  the  bill.  I 
stated  to  him  that  the  check  had  been  paid  to  the  master 
for  that  purpose.  That  was  brought  out  when  I  explained 
to  him  what  I  had  written  him  in  the  second  letter;  that  it 
was  not  for  the  need  of  the  money;  I  had  to  make  some 
apologies  about  asking  him  to  return  the  money ;  that  I  did 
not  distrust  him,  but  wanted  to  give  my  personal  attention 
to  the  application  of  the  money.  He  said  then  he  had  re- 
ceived  the  money  from  Mr.  Dicker.    He  said  that  it  was  not 
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necessary,  owing  to  the  short  length  of  time  it  would  be  re- 
quired, and  that  he  would  protect  our  interests  and  see  that 
it  was  properly  applied;  see  that  this  fund  was  properly 
applied  to  protect*  our  interests.  That  was  about  the  end- 
ing of  any  conversation  I  had  with  the  Doctor  about  the 
money  involved." 

December  8,  1895,  the  property  was  again  sold,  accord- 
ing to  the  second  advertisement,  and  Dr.  Mulvaine  bid 
therefore  $25,632.62,  which  was  the  full  amount  due  on  the 
decree,  and  was  made  up  as  follows : 

Costs  due  to  Smith $        71  50 

Master's  Fees  and  Disbursements 215  70 

Amount  of  lien  due  Smith,  with  interest 298  37 

Costs  due  to  Koeppe 81  00 

Amount  of  lien  due  Koeppe,  with  interest 954  62 

Costs  due  Mulvaine 197  00 

Amount  due  Mulvaine  under  decree,   with  in- 
terest     23,814  38 

Total    $25,632  62 

From  this  sale  the  property  was  never  redeemed. 

The  plaintiffs  offered  to  prove  that  after  the  property  had 
been  bought  in  at  the  last  sale  by  Dr.  Mulvaine,  they  made 
den^and  on  the  First  National  Bank  for  the  money  which 
had  been  deposited  under  agreement  with  Madam  Sobra  to 
protect  them  on  the  liability  for  the  mechanics'  liens,  and 
that  on  Madam  Sobra's  objecting  to  the  money's  being  paid 
over,  the  Bank  filed  a  bill  of  interpleader  in  the  Superior 
Court  of  Cook  County;  that  upon  hearing  a  decree  was 
entered  in  said  cause,  awarding  the  fund  to  Mrs.  Sobra,  and 
that  that  decree  was  affirmed  by  this  Court. 

The  offer  was  rejected,  and  this  ruling  is  one  of  the  al- 
leged errors  urged  here. 

Kbemeb  &  Gbeenfieu)^  for  appellants. 

John  Schwendeb,  for  appellee;  Lawbence  P.  Oowo- 
VEB^  of  counsel. 
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Me.  Justice  Beown  delivered  the  opinion  of  the  court. 

The  facts  in  this  cause,  as  shown  in  the  record,  irresisti- 
bly suggest  to  us  that  the  plaintiffs  parted  with  their  money 
without  sufficiently  considering  possible  contingencies  and 
results  in  the  affair  in  which  they  were  involved,  and  that 
the  defendant's  testate  used  the  money  as  it  was  expected 
and  intended  that  he  should,  and  without  the  liability  to 
account  for  it,  save  under  circumstances  which  were  ex- 
pected to  happen,  but  which  never  came  about.  When  H. 
O.  Stone  &  Co.  gave,  as  the  weight  of  the  evidence  shows 
they  did,  the  cheque  for  $1,400.13,  made  to  the  order  of 
the  master  in  chancery,  to  Mr.  Conover  for  Dr.  Mulvaine, 
and  received  in  exchange  the  receipt  which  is  in  evidence, 
they  believed  undoubtedly  that  the  property  would  be  re- 
deemed and  that  they  would  have  a  double  security  for  the 
money  they  were  advancing:  first,  the  amount  which  Mrs. 
Sobra  or  her  creditors  or  assignees  would  pay  for  such 
redemption;  and  secondly,  the  amount  of  the  Sobra  insur- 
ance policy  deposited  in  the  First  National  Bank. 

They  knew,  of  course,  that  it  would  be  necessary  for  Dr. 
Mulvaine,  under  this  arrangement,  to  bid  in  the  property 
for  the  aggregate  amount  of  the  liens  against  it;  for  if  he 
did  not,  he  could  not,  in  case  of  redemption,  make  himself 
whole,  and  at  the  same  time  repay  to  IT.  O.  Stone  &  Co. 
the  amount  then  advanced  by  them.  But  they  overlooked, 
or  did  not  recognize,  the  truth  of  the  correlated  proposition, 
that  if  the  property  were  bid  in  for  the  aggregated  amount 
of  the  liens,  the  mechanics'  liens  would  be,  in  the  eye  of  the 
law,  paid  by  Mrs.  Sobra's  property,  and  the  money  held 
"in  escrow"  by  the  First  National  Bank  would  have  to  be 
released  to  her. 

It  appears,  indeed,  by  the  plaintiffs'  own  statements  (al- 
though the  evidence  concerning  the  litigation  between  the 
appellants  and  Mrs.  Sobra  as  offered  bielow  in  the  case  at 
bar  was  rejected,  and  we  think  rightly  so),  that  it  was  not 
until  a  judgment  of  a  chancellor  in  the  Superior  Court  to 
that  effect  was  affirmed  by  this  court,  that  the  appellants 
here  yielded  assent  to  this  legal  conclusion. 
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Their  claim  on  the  fund  springing  from  the  Sobra  in- 
surance policy  being  gone,  however,  and  there  being  no  re- 
demption money  from  which  they  can  recoup  themselves, 
as  the  property  was  not  redeemed,  they  are  in  the  position 
of  having,  in  reaching  for  the  doubtful,  dropped  the  cer- 
tain unless  they  can  recover  in  this  action  from  Dr.  Mul- 
vaine's  estate  the  money  which  they  paid  over  to  him.  In 
any  case,  the  practical  and  unfortunate  result  would  seem 
to  be  that  Mrs.  Sobra,  who  should  have  paid  these  liensj  is 
not  obliged  to  do  so,  and  that  the  loss  must  fall  on  one  of 
two  parties,  who  should,  in  justice,  have  been  equally  pro- 
tected against  it. 

Certainly  Dr.  Mulvaine  did  not  anticipate  that  his  se- 
curity would  be  burdened,  if  he  were  obliged  to  take  it  in 
satisfaction  of  his  debt,  with  the  amount  of  these  liens.  It 
was  precisely  that  which  he  endeavored  to  guard  against  by 
insisting  on  the  original  letter  of  guaranty  from  the  appel- 
lants. Nor  can  it  be  supposed  that  H.  O.  Stone  &  Co.  an- 
ticipated an  ultimate  loss  to  them  in  negotiating  this  loan, 
or  gave  the  guaranty  in  question  without  feeling  assured 
that  Mrs.  Sobra  would  pay  for  the  repairs  in  question  from 
her  own  resources. 

The  Circuit  Court  has  decided,  however,  that  as  between 
the  appellants  and  the  appellee,  the  loss  must  fall  on  the  ap- 
pellants, and  that  with  the  appellants'  unfortunate  experi- 
ence with  Mrs.  Sobra,  appellee  has  nothing  to  do.  It  is 
our  opinion  that  in  this  the  Circuit  Court  is  right. 

We  think  that  although  the  cheque  of  IT.  O.  Stone  &  Co. 
of  Xovember  8,  1895,  for  $1,400.13,  was  made  to  the  order 
of  the  master,  the  evidence  fairly  establishes  that  it  was  so 
made  only  for  convenience,  and  because  the  hands  of  the 
master  were  its  ultimate. destination,  and  that  it  was  given 
to  Dr.  Mulvaine  for  his  benefit  and  use,  as  expressed  in  the 
receipt  or  agreement  handed  contemporaneously  to  H.  O. 
Stone  &  Co.  And  whether  that  receipt  is  to  be  construed  as 
such  a  contract  or  agreement  that  no  parol  evidence  should 
be  admitted  to  supplement  it  or  explain  it,  or  merely  as  a 
memorandum  of  part  of  a  contract,  the  whole  of  which  mav 


454  Appellate  Cotjets  of  Illinois. 

Vol.  119.]  Stone  y.  Mulvaine. 

be  proved  by  parol  evidence,  (Bradshaw  v.  Combs,  102  HI., 
428),  the  result  would  be  the  same.  If  the  paper  must  be- 
read  entirely  by  its  own  light,  the  agreement  is  only  to  re- 
pay this  money  "in  case  the  premises  involved  in  said  suit 
shall  be  redeemed  from  the  sale  of  the  Master  in  Chancery 
made  under  said  decree  in  accordance  with  the  law."  That 
contingency  has  never  happened,  and  under  this  instrument, 
therefore,  if  it  be  the  only  proper  evidence  of  the  agree-^ 
ment  entered  into,  the  appellants  have  no  claim  to  recover. 
If,  however,  as  we  think,  under  such  authorities  as :  Green- 
leaf  on  Evidence,  Vol.  1,  Sec.  282-284a;  Ball  v.  Benjamin, 
73  111.,  39;  Donlin  v.  Deagling,  80  111.,  608;  Euff  v.  Jar- 
rett,  94  111.,  475 ;  Kazor  v.  Kazor,  142  111.,  376 ;  Bradshaw 
V.  Combs,  102  111.,  428,  is  the  sounder  view,  parol  evidence 
not  inconsistent  with  this  written  ihemorandum  is  admis- 
sible to  explain  and  illuminate  it,  it  remains  equally  as- 
plain  that  the  appellants  should  not  recover  this  money  from 
appellee.  For  Mr.  Conover's  testimony  shows  very  clearly 
the  conditions  surrounding  the  payment  of  the  money  and 
the  making  of  the  receipt,  and  places  beyond  question  the 
understanding  of  the  parties,  which  seems  to  us  plain/ 
enough  from  the  instrument  itself,  that  Dr.  Mulvaine  would 
bid  in  the  property  for  the  aggregate  amount  of  the  liens, 
pay  over  the  cheque  to  the  master  as  a  part  of  his  bid,  and 
return  the  amount,  if  he  received  it  in  a  redemption  pay- 
ment. Such  an  understanding  or  agreement  is  not  only  not 
inconsistent  with  the  instrument,  but  it  is  the  only  one 
which  would  be  consistent  with  it.  For  an  agreement  on 
Dr.  Mulvaine's  part  to  pay  back  this  money  on  redemption 
from  any  less  bid  than  the  full  amount  due,  would  be  tanta- 
mount to  a  waiver  on  his  part  of  a  guaranty  he  already  had 
from  appellants  against  loss  on  account  of  the  mechanics'' 
liens, — a  very  improbable  thing  for  him  to  make. 

Nor  is  it  consistent  with  this  instrument  or  receipt,  that 
the  mechanics'  liens  were  to  be  paid  by  the  cheque  before 
the  sale  took  place,  as  was  suggested  by  appellants'  counsel 
in  oral  argument.  For  in  that  case  the  aggregate  amount 
remaining  due,  and  for  which  the  property  would  be  sold* 
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and  which  alone  Dr.  Mulvaine  could  have  been  expected  to 
bid,  would  only  represent  his  own  claim,  and  why  should 
he  on  redemption  for  that  amount  pay  again  to  Stone  &  Co. 
what  he  had  already  paid  out  to  reduce  the  decree  ? 

It  is  urged,  however,  by  the  appellants,  that  whatever 
might  be  the  rights  of  the  parties  if  they  rested  alone  on 
what  took  place  on  November  8,  1895,  or  before,  subsequent 
communications  between  the  appellants  and  Dr.  Mulvaine 
made  a  contract  which  renders  appellee  liable.  We  do  not 
agree  with  this  contention.  It  was  very  natural  for  H.  O. 
Stone  &  Co.,  when  .they  found  that  the  sale  had  not  come 
oflF,  as  advertised,  and  was  to  be  for  a  considerable  time  de- 
layed, to  suggest  that  the  money  should,  in  the  meantime 
be  returned  for  their  use.  They  had  given  it  to  Dr.  Mul- 
vaine only  for  a  particular  purpose,  namely,  to  pay  a  portion 
of  the  bid  he  was  to  make  at  a  sale  of  the  Sobra  property. 
Until  that  sale  was  made  the  use  of  the  money  should  be 
theirs  and  not  Mulvaine^s.  This,  by  itself,  would  explain 
the  letters  of  November  13th  and  15th.  It  is  true,  the  last 
one  tfpeaks  of  "cancelling  the  liens  another  way,"  but  if 
there  were  any  such  intention,  it  was  evidently  abandoned, 
since  Dr.  Mulvaine,  after  a  conversation,  was  allowed  ta 
retain  the  money.  That  Dr.  Mulvaine  said  that  he  would 
protect  appellants^  interests  and  see  that  the  money  was 
properly  applied,  cannot,  we  think,  under  the  circumstances, 
be  construed  to  mean  anything  more  than  that  he  would  do 
at  the  second  sale  what  he  had  done  at  the  first, — apply  the 
money  on  the  bid  which  he  would  make  for  the  full  amount 
due.  We  do  not  think  that  the  question  of  the  release  of 
Mrs.  Sobra's  money  "in  escrow"  was  then  in  the  mind  of 
either  party.  If  it  were,  it  may  have  been  obscured  by  the 
feeling  that  the  property  was  sure  to  be  redeemed. 

At  all  events,  it  seems  to  us  clear  that  if  at  that  time  it 
had  been  decided  that  the  only  safe  way  for  the  appellants 
to  act  was  for  them  to  pay  the  mechanics'  liens  and  reduce 
the  decree,  and  Dr.  Mulvaine  had  agreed  to  that,  (and  this 
is  in  eflPect  the  contention  of  appellants,  as  we  understand 
it),  then  the  appellants  would  not  have  acquiesced  in  his 
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retention  of  the  money,  nor  have  waited  until  December  9 
for  the  payment  of  the  liens,  but  have  taken  immediate  steps 
thus  to  have  the  decree  partially  satisfied  by  the  payment 
of  the  money  in  Mulvaine's  hands.  There  was  no  reason 
for  waiting,  if  this  was  to  be  the  course  pursued,  and  there 
may  well  have  been  reasons  connected  with  the  advertise- 
ment and  sale  for  not  postponing  the  payment. 

We  do  not  think  there  was  error  in  the  admission  or  ex- 
clusion of  evidence  below,  nor  in  the  finding  or  judgment  of 
the  court,  which  seem  to  us  consistent  with  the  law  and  the 
evidence.  It  is  not  necessary,  therefore,  to  discuss  the 
twenty-two  propositions  of  law  appearing  in  the  record,  some 
as  held,  some  as  refused  and  some  as  modified.  Even  if 
the  court  below  were  not  strictly  correct  in  them,  it  would 
not  affect  the  result  here.  Lanter  v.  Hartman,  95  111.  App., 
80;  MoffittrWest  Drug  Co.  v.  Aldrich,  87  111.  App.,  184; 
Niagara  Fire  Ins.  Co.  v.  Bishop,  164  111.,  9;  Stowell  v. 
Moore,  89  111.,  563. 

But  we  do  not  find  the  rulings  on  the  propositions  subject 
to  criticism. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Afp,rmed, 


Walter  Ware  v.  Illinois  Central  Railroad  Company. 

Gen.  Ko.  11,870. 

1.  Peremptory  instruction — rule  where  complained  of.  Where 
a  peremptory  instruction  for  the  defendant  is  complained  of,  the 
true  question  is.  is  there  any  evidence  in  the  case  which,  if  true, 
with  all  the  inferences  and  intendments  reasonably ,  to  be  drawn 
from  it,  would  have  tended  to  support  a  verdict  for  the  plaintiff? 
This  question  is  to  be  considered,  leaving  entirely  out  of  view  the 
effect  of  all  modifying  or  countervailing  evidence. 

2.  Negligence — when  carrier  not  guilty  of,  towards  passenger, 
who  was  about  to  alight.  Held,  in  this  case,  that  no  negligence 
by  the  carrier  was  established  and  that  nothing  unusual  or  unjus- 
tifiable was  proved  against  the  carrier  or  its  servants,  either  in 
the  construction  of  its  car.  the  management  of  its  train,  or  the 
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location  of  the  building  material   it  had,    for    proper    purposes, 
placed  by  the  side  of  its  track. 

3.  Passenoeb — limit  of  liabUiiy  of  carrier  to,  A  carrier  is  not 
an  insurer  of  its  passengers  against  Injury. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1904.  Affirmed. 
Opinion  filed  March  27,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  of  Cook  County  in  favor  of 
the  appellee  against  appellant  for  costs.  The  judgment  was 
on  the  verdict  of  a  jury,  but  thia  verdict  was  one  directed 
by  the  court.  The  action  was  for  the  alleged  negligence  of 
the  appellee,  by  which  the  appellant  lost  his  arm.  The  in- 
jury sued  for  occurred  in  1891,  when  the  appellant  was  a 
child  eleven  years  old,  and  the  suit  was  brought  when  he 
became  of  age. 

The  amended  declaration  on  which  the  cause  was  tried 
consisted  of  three  counts.  The  first  count,  after  reciting 
that  the  plaintiff,  a  child  of  eleven  years,  was  in  the  exercise 
of  reasonable  and  ordinary  care  and  diligence  for  his  own 
safety  for  one  of  his  years  and  experience,  on  January  31, 
1891,  a  passenger  on  one  of  the  defendant's  trains  from 
60th  street  to  53rd  street,  avers  that  the  defendant  was  negli- 
gent in  that  the  platform  on  the  end  of  the  car  was  not  pro- 
tected by  a  railing  or  gate,  and  that  "when  said  train  was 
approaching  its  usual  stopping  place  at  53rd  street  station, 
and  after  the  servant  of  the  defendant  had  announced  53rd 
street,"  the  plaintiff  passed  out  to  the  front  platform  of  the 
car  "for  the  purpose  of  alighting  therefrom  at  53rd  street 
when  the  train  should  stop  at  the  53rd  street  station,"  and 
that  the  defendant  "carelessly  and  negligently  caused  the 
brakes  to  be  applied  suddenly  and  with  such  force  and  vio- 
lence that  it  stopped  said  train  and  car  with  a  sudden  jerk 
that  threw  the  plaintiff  from  said  platform  to  and  upon  a 
pile  of  rocks  or  stones  that  was  piled  at  or  near  the  tracks 
of  the  defendant,  from  which  plaintiff  rolled  down  against 
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the  track,"  and  received  the  injuries  described  and  com- 
plained of. 

The  second  count  avers  a  duty  on  the  part  of  defendant 
"to  have  the  tracks  and  approaches  to  the  platform  or  stop- 
ping place  at  53rd  street  in  a  safe  condition  for  the  plain- 
tiff to  alight  from  said  car,"  and  alleges  that  the  defendant 
had  "negligently  permitted  a  pile  of  stones  or  rocks  to  bo 
piled  up  at  or  near  the  track  of  the  defendant  and  close 
to  the  platform  where  it  was  usual  and  customary  for  pas- 
sengers to  alight  when  desiring  to  stop  at  53rd  street/'  and 
that  after  the  announcement  of  the  53rd  street  station,  the 
plaintiff  went  out  on  the  front  platform  of  the  car  for  the 
purpose  of  alighting,  and  that  the  defendant's  employees 
so  carelessly  and  negligently  stopped  the  train  and  with  such 
a  sudden  and  violent  jerk  that  it  threw  ^he  plaintiff  from 
said  platform  to-  and  upon  said  pile  of  stones  and  rocks^ 
from  which  he  rolled  down  against  the  defendant's  track," 
and  suffered  the  injuries  complained  of. 

The  third  count  avers  a  duty  on  the  part  of  the  defend- 
ant to  have  a  careful  employee  in  charge  of  the  car  on  which 
plaintiff  was  a  passenger,  and  avers  that  there  was  no 
employee  of  the  defendant  in  the  car  when  the  plaintiff 
left  the  car  and  went  on  the  front  platform;  that  there 
was  no  caution  or  advice  given  to  the  plaintiff  to  caution 
him  from  going  out  upon  the  platform  of  the  car,  after 
the  announcement  of  the  53rd  street  station,  nor  had  he 
knowledge  of  the  stones  or  rocks  piled  near  the  tracks  of  the 
defendant  near  the  point  where  he  proposed  to  alight  at 
the  53rd  street  station,  nor  was  he  warned  as  to  the  dan- 
ger arising  from  the  rocks  or  stones  piled  on  defendant's 
right  of  way  and  alongside  of  defendant's  track  near  the 
53rd  street  station,  and  that  when  the  train  approached  said 
53rd  street  station  it  was  stopped  with  a  sudden  jerk  in 
Buch  a  negligent  and  wrongful  manner  that  the  plaintiff 
was  thrown  from  the  platform  and  upon  a  pile  of  rocks  or 
stones  near  the  defendant's  track  and  injured. 

The  defendant  pleaded  the  general  issue. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defend- 
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ant  moved  the  court  to  instruct  the  jury  to  find  the  issues 
for  the  defendant,  and  the  court  allowed  the  motion  and  so 
instructed  the  jury.  To  this  and  to  overruling  the  motion 
for  a  new  trial,  exceptions  were  preserved. 

In  this  court  the  assignments  of  error  are  directed  to 
the  action  of  the  court  in  taking  the  case  from  the  jury. 

James  H.  Davidson,  for  appellant;  Ossian  Cameron,  of 
counsel. 

W.  A.  HowETT,  for  appellee;  John  G.  Deennan,  of 
counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Appellee's  counsel  in  their  brief  in  this  case  declare  it 
to  be  the  law  that  "If,  at  the  close  of  all  the  evidence  the 
trial  court  shall  be  of  the  opinion,  from  a  consideration  of 
all  the  evidence,  a  verdict  for  the  plaintiff  ought  not  to 
stand,  if  one  is  returned,  it  is  the  duty  of  the  court  to  in- 
struct the  jury  to  find  for  the  defendant"  This  is  not  the 
law.  It  has  been  emphatically  declared  by  the  Supreme 
Court  not  to  be  the  law  in  many  late  cases.  See  Woodman 
V.  Illinois  Trust  &  Savings  Bank,  211  111.  578,  and  the 
cases  which  are  therein  cited,  especially  Chicago  City  Rail- 
way Co.  V.  Martensen,  198  111.  511,  where  it  is  said  that  the 
rule  contended  for  by  the  appellee's  counsel  here  would 
leave  the  right  of  trial  by  jury  to  the  judgment  and  discre- 
tion of  the  court,  and  is  not  to  be  seriously  regarded. 

When  a  peremptory  instruction  for  the  defendant  is 
complained  of,  the  true  question  is:  Is  there  any  evidence 
in  the  cause  which,  if  true,  with  all  the  inferences  and 
intendments  reasonably  to  be  drawn  ^  from  it,  would  have 
tended  to  support  a  verdict  for  the  plaintiff?  This  question 
is  to  be  considered,  laying  entirely  out  of  view  the  effect 
of  all  modifying  or  countervailing  evidence.  Woodman  v. 
Illinois  Trust  &  Savings  Bank,  supra;  Frazer  v.  Howe,  106 
111.  563 ;  Rack  v.  Chicago  City  Ry.  Co.,  173  111.  289.  In 
applying  this  rule  to  the  cause  at  bar,  a  brief  discussion  of 
the  evidence  seems  proper. 
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The  plaintiff  at  the  time  of  the  accident  was  about  eleven 
years  old.  His  father  testified  that  he  was  a  reasonably 
smart  boy  for  that  age,  and  was  attending  school,  and  that 
he  was  trusted  with  transportation  and  permitted  to  ride 
on  the  Illinois  Central  trains.  The  plaintiff  himself  testi- 
fied that  on  the  day  in  question  he  took  the  train  at  60th 
street,  and  with  three  other  boys  went  into  the  coach  next 
to  the  engine,  and  paid  his  fare  by  ticket.  The  train 
stopped  at  57th  street,  and  there  the  plaintiff  says  he  was 
still  in  the  seat.  He  then  proceeds  in  his  testimony:  ^'We 
continued  to  sit  there  until  we  were  nearing  Hyde  Park 
station.  As  we  were  nearing  the  station  the  conductor  came 
in  and  announced  Hyde  Park,  Fifty-third  street,  and  went 
back  in  the  other  car  to  announce  the  same.  He  made  this 
announcement  at  the  south  end  of  the  coach  we  were  in. 
We  got  up  to  leave  the  train  and  walked  to  the  north  end 
of  the  north  car  and  we  opened  the  door,  and  I  believe  I 
was  the  first  one  to  leave  the  car,  and  as  I  opened  the  door 
the  brakes  were  set  and  I  reached  around  and  felt  myself 
going  forward  and  reached  around  with  my  left  hand  to 
catch  the  rail  on  the  side  of  the  car  and  got  hold  of  that 
all  right,  but  I  seemed — there  was  across  in  the  front  of  the 
car  there  was  a  rail  with  a  chain  in  the  middle,  something 
like  the  one  on  the  other  side,  and  I  reached  around  to  catch 
under  (on  to?)  the  rail  and  I  missed  that  entirely  and 
seemed  to  slip  down  from  the  steps  onto  the  stones,  and 
further  than  that  I  don't  remember.  When  I  felt  myself 
falling  I  do  not  recollect  anything  further  than  that  until 
after  I  had  been  run  over — I  don't  remember  anything 
during  the  time  the  train  was  passing  over  me,  but  just  as 
the  rear  car  came  by  me  I  remember  looking  up  and  see- 
ing the  rear  of  the  last  car  was  no  more  than  five  or  six 
feet  from  me,  because  I  looked  up  and  saw  fellows  looking 
right  over  me.  I  had  hold  with  my  left  hand  of  the  rail. 
What  broke  me  loose  from  there  was  the  fact  that  I  did  not 
catch  hold  of  anything  with  my  right  hand,  continuing  to 
throw  me  down  the  step.  The  train  was  stopped  and  there 
was  that  sudden  lurch — ^the  oar  was  stopped  suddenly,  and 
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it  of  course  threw  me  forward  and  I  had  hold  of  the  rail 
to  8top  myself  from,  going  forward,  and  reached  up  to  get 
the — I  didn't,  and  it  threw  me  down  the  steps."  On  cross- 
examination  he  said  that  he  was  familiar  with  the  neigh- 
borhood about  53rd  street,  and  by  looking  out  of  the  win- 
dow he  could  tell  where  he  was,  and  that  when  he  got  out 
on  the  platform  he  could  see  the  53rd  street  station  in  the 
distance.  Being  asked  if  when  he  came  out  on  the  plat- 
form he  did  not  immediately  turn  and  start  down  the  steps, 
he  said  that  he  did  not 

Mr.  McMurray,  a  witness  for  the  plaintiif,  testified  that 
he  saw  the  accident;  that  he  was  standing  near  the  center 
of  the  station  platform  at  53rd  street  directly  in  front  of 
the  ticket  office  window,  and  saw  the  train  coming  north. 
He  started  to  walk  toward  the  south  end  of  the  platform  to 
get  into  the  smoker  at  the  rear  of  the  train,  and  saw  the 
plaintiff  come  out  of  the  car  on  to  the  front  platform  about 
half  a  block,  "two  hundred  and  fifty — possibly  three  hun- 
dred feet"  south  of  the  station  platform.  The  plaintiff 
"started,"  Mr.  McMurray  says,  "toward  the  steps  to  go 
down,  and  he  got  down  one  or  two  steps  and  all  of  a  sud- 
den went  off.  There  was  a  curve  there,  it  is  not  directly 
straight.  He  grabbed  as  he  went  off  and  was  facing  west, 
and  with  his  left  hand  he  got  hold  of  the  guard  rail  and 
he  missed  with  his  right,  so  that  it  swung  him  around  and 
he  fell  upon  the  ground.  The  motion  of  the  train  threw 
him  up  on  the  pile  of  stone,  that  was  possibly  four  feet 
high,  and  he  rolled  from  there  back  again  and  his  hand 
went  under  the  car,  and  as  he  fell  both  the  officer  and  I 
startted  toward  him,  but  the  space  near  that  track,  in  be- 
tween the  stone  and  train,  was  so  narrow  that  we — we  got 
to  the  stone  pile  previous  to  the  train  coming  to  a  full  stop. 
After  it  had  stopped  we  went  on  down  and  picked  the  boy 
up  and  carried  him  to  the  station.  At  the  place  where  he 
lay  he  was  about  half  the  distance  from  the  wooden"  (s"ta- 
tion)  "platform,  that  he  was  when  he  came  out  of  the  door 
of  the  car — one  hundred  or  one  hundred  and  twenty-five 
feet  south  of  the  wooden  platform,  that  was  about  sixty  or 
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seventy  feet  south  of  the  north  end  of  the  rock  pile.'*  On 
<;ross-examination  this  witness  said  that  the  train  made  its 
ordinary  stop,  the  engine  stopping  in  the  neighborhood  of 
the  south  line  of  53rd  street,  so  that  when  the  boy  fell  off 
he  was  between  three  hundred  and  three  hundred  and  sixty- 
five  feet  from  where  he  would  have  gotten  off  if  he  had  stayed 
on  the  train.  The  witness  said  that  he  didn't  see  anything 
unusual  in  the  running  of  the  train ;  it  was  slowing  up  for 
the  station.  It  could  not,  he  says,  have  been  running  over 
six  miles  an  hour  at  that  point.  He  did  not  notice  any  jerk. 
Mr.  John  Ward,  who  was  with  Mr.  McMurray,  says  that 
he  saw  the  plaintiff  come  out  of  the  front  door  of  the  first 
•car,  and  he  should  say  that  the  car  was  about  four  hundred 
or  five  hundred  feet  from  the  station;  that  he  thinks  the 
train  had  commenced  to  slow  down  at  the  time  he  saw  him, 
and  that  it  was  about  thirty  seconds  from  the  time  he  first 
saw  hijn  until  he  fell.  He  says:  "I  saw  him  come  out  of 
the  front  door  of  the  first  car.  I  did  not  see  any  one  with 
him,  and  he  held  his  hand  out  as  though  he  were  getting 
hold  of  the  rail;  his  feet  slipped  from  under  him  and  he 
went  bumpety-bumpety  off  the  steps,  and  his  feet  struck  the 
stone  pile  beside  the  track,  which  threw  his  hand  toward  the 
north ;  he  spread  out  his  hand — cut  it  right  off.  When  the 
boy  fell  he  slid  down  the  steps,  and  when  his  feet  struck 
the  stones  he  held  his  hand  on  the  rail  and  it  pulled  his 
body,  and  as  he  held  out  his  hand,  he  was  beck  down  on 
the  rock."  On  cross-examination  the  witness  said:  "I 
saw  this  boy  when  the  train  was  about  four  hundred  or  five 
hundred  feet  away.  He  came  out  of  the  door  and  turned 
his  face  towards  the  west  side  of  the  car  and  started  to  walk 
down  the  steps  and  put  both  hands  out  like  this  (indicat- 
ing). I  could  not  see  whether  he  got  hold  of  the  rails  or 
not.  He  started  down  one  step  and  all  at  once  I  saw  him 
start  down  bumpety-bumpety.  At  that  time  the  train  was 
slowing  up.  I  saw  nothing  unusual  about  it  to  indicate 
any  unusual  movement.  The  boy  was  about  two  hundred 
and  fifty  or  three  hundred  feet  from  me,  probably  a  little 
moref,  when  he  fell.    He  was  possibly  about  twenty  feet 
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south  of  the  north  end  of  the  stone  pile.  When  the  train 
came  to  a  stop,  I  think  it  had  left  the  hoy  south  of  the  reai: 
end  of  the  car.  At  the  time  of  the  accident  the  speed  of  the 
train  was  four  or  five  miles  an  hour.  When  the  boy  came 
out  at  the  door  he  might  have  been  on  the  platform  a  few 
seconds  before  he  started  down  the  steps.  He  did  not  seem 
to  be  in  any  hurry — ^he  seemed  to  walk  out  slowly  and 
started  down  the  steps." 

Mr.  James  O.  Sullivan,  another  witness  for  the  plaintiff, 
says  that  he  was  near  the  station  at  53rd  street  at  the  time 
of  the  accident,  and  that  his  attention  was  attracted  to  the 
accident  as  the  train  was  coming  in,  and  he  was  watching  it, 
by  hearing  some  one  halloo.  He  ran  with  others,  and  found 
the  plaintiff  lying  alon^ide  of  the  track,  pretty  near  to  the 
last  car  or  second  to  the  last  car — ^he  would  not  be  positive. 
On  cross-examination  the  witness  said  the  train  made  the 
usual  stop  that  it  makes  at  ordinary  times,  the  engine 
stopped  at  about  the  usual  place,  and  the  boy  was  about 
even  with  the  rear  car. 

This  is  prnctically  all  the  testimony  concerning  the  acci- 
dent itself.  The  evidence  showed  that  the  car  in  which  the 
plaintiff  was  riding  was  constructed  like  all  other  railroad 
cars  of  the  time  for  such  traffic. 

As  to  the  stone  pile,  which  the  declaration  alleges  was 
"at  or  near  the  track  of  the  defendant  and  close  to  the 
platform  where  it  was  usual  and  customary  for  passengers 
to  alight  when  desiring  to  stop  at  53rd  street,"  it  appears 
from  the  evidence  that  the  defendant  company  was  at  the 
lime  building  a  retaining  wall  along  the  west  side  of  its 
track,  and  that  the  stone  so  piled  up  along  the  track  was  the 
necessary  material  fdr  it. 

It  further  appears  that  there  was  a  wooden  platform  in 
front  of  the  53rd  street  station  about  a  hundred  feet  long, 
and  south  of  that  a  cinder  walk,  of  which  the  greater  part 
was  free  from  any  obstruction.  The  father  of  the  plaintiff 
testified  that  toward  the  south  end  of  this  cinder  walk  the 
stone  pile  had  encroached  somewhat  upon  it,  but  it  appears 
plainly  that  a  long  stretch  of  it  was  clear,  and  that  there 
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was  ample  space  for  all  passengers  to  or  from  63rd  street 
to  get  on  and  off  the  ears. 

There  can  be  in  our  opinion  no  argument  successfully 
made  that  there  is  anything  in  this  evidence  tending  to 
show  or  imply  any  negligence  on  the  part  of  the  railroad 
company  which  resulted  in  this  unfortunate  accident.  Noth- 
ing unusual  or  unjustifiable  is  proved  against  the  company 
or  its  servants,  either  in  the  construction  of  its  car,  the 
management  of  its  train,  or  the  location  of  the  building 
material  it  had,  for  proper  purposes,  placed  by  the  side  of 
its  track. 

A  railroad  company  is  not  an  insurer  of  the  safety  of 
its  passengers,  and  in  the  absence  of  some  such  unjustifiable 
act  of  commission  or  omission,  cannot  be  held  liable  for 
injuries  which  they  suffer.  This  renders  it  unnecessary  for 
us  to  decide  whether  intelligent  men  could  reasonably  dif- 
fer on  the  question  whether  appellant  is  shown  by  the  evi- 
dence to  have  been  guilty  of  contributory  negligence.  It 
would  be  necessary  for  us  to  decide  that  they  could  not,  to 
warrant  us  in  sustaining  on  this  ground  alone  the  trial 
court  in  its  action,  the  question  of  contributory  negligence 
being  usually  for  the  jury.  Hoehn  v.  C.  P.  &  St.  L.  Ry. 
Co.,  152  111.  223,  p.  229.  If  such  decision  were  necessary, 
however,  we  think  it  would  be  hard  to  distinguish  this  case 
from  Kerr  v.  C,  R.  I.  &  P.  R.  R.  Co.,  100  111.  App.  148, 
where  it  was  held  that  the  act  of  the  plaintiff  in  going  upon 
the  platform  of  a  moving  train,  under  similar  circum- 
stances, was  clearly  contributory  negligence,  and  that  the 
cause  was  properly  taken  from  the  jury. 

Appellant's  counsel  cite  The  Pennsylvania  Company  v. 
Versten,  41  111.  App.  345,  but  that  was  a  very  different 
case.  It  would  appear  that  the  verdict  of  the  jury  in  that 
case  was  sustained  because,  from  the  evidence,  they  could 
justifiably  believe  that  it  was  the  duty  of  the  defendant 
corporation,  under  the  circumstances  proved,  to  make  a  stop 
at  a  certain  place,  but  that  it  neglected  to  do  so,  and  on  the 
contrary  suddenly  quickened  the  speed  of  its  train  and 
threw  off  the  plaintiff  while  he  was  preparing  to  alight. 
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We  think  that  in  the  case  at  bar  it  was  the  duty  of  the 
trial  court  to  give  the  peremptory  instruction  complained 
of,  and  that  it  would  have  been  error  to  refuse  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed, 


Erik  Nordstrom  t.  City  of  Chieago. 

Cten.  No.  11,606. 

1.  Re^instatement — when  discretion  in  refusing,  not  abused. 
Where  an  action  was  dismissed  for  want  of  prosecution  upon  the 
regular  call  of  the  court's  docket,  a  refusal  to  re-instate  is  not 
improper  where  the  declaration  in  the  cause  did  not  set  up  a 
cause  of  action* 

Action  on  the  case  for  personal  injuries.  Brror  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abneb  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1904.. 
Affirmed.    Opinion  filed  April  5,  1906. 

Ebik  Nordstbom^  plaintiff  in  error,  per  se. 

Michael  F.  Sullivan  and  Frank  J.  Cabr,  for  defend- 
ant in  error;  Edgar  Bronson  Tolman,  Corporation  Coun- 
sel, of  counsel. 

Pereuriam.  This  is  a  writ  of  error  prosecuted  to  reverse 
an  order  dismissing  for  want  of  prosecution  a  suit  brought  by 
plaintiff  in  error.  The  cause  of  action  as  stated  in  the  decla- 
ration apparently  is  that  the  city's  representatives  "agreed  to 
settle"  a  suit  brought  by  plaintiff  for  $25,000,  and  that  re- 
lying on  such  promises,  plaintiff  "took  no  further  pains  with 
his  said  suit  and  allowed  it  to  be  dismissed;"  yet  the  city 
has  not  paid  the  amount  so  agreed  upon,  to  wit,  $25,000. 
The  declaration  was  demurred  to.  The  suit  was  dismissed 
on  the  regular  call  of  the  trial  calendar.  Plaintiff  moved 
to  reinstate  and  filed  an  affidavit  in  which  he  states  that 
when  the  suit  at  bar  was  called  for  trial  he,  by  reason  of 
his  attorney's  negligence,  was  not  aware  that  it  was  on  the 
30 
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trial  call  that  day.  The  motion  to  reinstate  was  denied. 
No  formal  exceptions  to  the  action  of  the  trial  court  are  pre- 
served.   Plaintiff  appears  as  his  own  attorney. 

It  is  evident  the  declaration  stated  no  sufficient  legal  cause 
of  action.  The  suit  was  dismissed  at  plaintiff's  costs  upon 
regular  call,  and  it  was  discretionary  with  the  trial  court 
whether  to  reinstate  or  not  Upon  the  case  as  stated  in 
the  declaration  there  was  certainly  no  abuse  of  such  dis- 
cretion in  denying  plaintiff's  motion.  No  exceptions  having 
been  preserved  no  question  is  presented  which  this  court 
can  consider.  Lanyon  v.  Michigan  Buggy  Co.,  94  111.  App. 
248.     The  judgment  must  be  affirmed. 

Affirmed. 


People,  for  the  use  of  Davis  Paint  &  Wall  Paper 
Company,  t.  Lou  6.  Sterne,  executrix. 

Gton.  No.  11.273. 

1.  Ebbob — when  cannot  he  reviewed.  Alleged  errors  cannot  be 
reviewed  which  have  not  been  assigned  by  either  party. 

2.  Wbit  op  bbbob — when  dismissed,  A  writ  of  error  will  be 
dismissed  upon  the  court's  own  motion  where  the  party  assigning 
errors  does  not  appear  as  one  of  the  parties  to  the  cause  as  shown 
by  the  transcript  filed. 

Action  of  trespass.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodobe  Bbentano,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1904.  Dismissed. 
Opinion  filed  April  5,  1905. 

Statement  by  the  Court.  June  2,  1899,  Davis  Paint 
&  Wall  Paper  Company  brought  an  action  of  trespass 
in  the  Superior  Court  against  Henry  Stern  and  John 
F.  Beseler.  To  a  declaration  in  trespass  defendants 
filed  pleas.  January  30,  1900,  on  motion  of  plaintiff 
the  court  ordered  that  the  form  of  action  be  changed 
to  debt;  that  Peter  Caldwell  and  Gteorge  M.  Sterne 
be  made  defendants;  that  the  suit  be  discontinued  as 
to   defendant  Henry   Stem;   that  plaintiff  have   leave  to 
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file  an  amended  declaration  instanter  and  that  summons 
issue  for  Caldwell  and  George  M.  Sterne.  The  order  did 
not  include  any  leave  to  make  a  new  plaintiff,  hut  the 
amended  declaration  filed  the  day  the  order  was  made  was 
in  the  name  of  The  People  of  the  State  of  Illinois  for  the 
use  of  Davis  Paint  &  Wall  Paper  Company,  plaintiff,  and 
the  summons  corresponded  with  the  amended  declaration. 
Beseler  filed  pleas  to  the  amended  declaration  and  March 
30,  1900,  other  pleas  were  filed  to  it  beginning  as  follows: 
"And  the  defendants  Peter  Caldwell  and  M.  Sterne,  by, 
etc.,  come  and  defend,"  etc.  The  names  of  the  defendants 
in  the  body  of  the  pleas  were  the  same  as  in  the  introduc- 
tory part.  May  6,  1900,  the  last  day  of  the  April  term  of 
the  court,  the  above  pleas  with  the  plea  of  Beseler  to  the 
amended  declaration  remaining  on  file,  on  motion  of  the 
plaintiff  an  order  beginning  as  follows  was  entered  in  the 
record  of  the  court:  "Davis  Paint  &  Wall  Paper  Com- 
pany V.  John  F.  Beseler,  Peter  Caldwell  and  George  M. 
Sterne."  Then  followed  the  default  of  George  M.  Sterne 
for  failure  to  appear  and  a  final  judgment  against  him  for 
$10,000  debt  and  $1,000  damages  and  costs.  May  12, 
an  order  was  made  that  the  suit  be  discontinued  as  to  de- 
fendants Beseler  and  Caldwell.  No  motion  was  made  by 
George  M.  Sterne  at  the  April  term  to  set  aside  the  default 
and  judgment  but  at  the  May  term  an  order  was  made  that 
the  default  and  judgment  be  set  aside  and  that  Sterne  have 
leave  to  file  an  amended  plea. 

November  22,  1900,  an  order  was  made  that  the  suit  be 
dismissed  for  want  of  prosecution  with  a  judgment  against 
the  plaintiff  for  costs.  Tlie  name  of  the  plaintiff  in  the 
title  of  every  order  contained  in  the  transcript  of  the  record 
filed  in  this  cause  is  "Davis  Paint  &  Wall  Paper  Com- 
pany." The  certificate  of  the  clerk  is  that  the  transcript 
filed  in  this  cause  is  a  complete  copy  of  the  record  "in  a 
certain  cause  lately  pending  in  said  court,  on  the  law  side 
thereof,  wherein  Davis  Paint  &  Wall  Paper  Company  was 
plaintiff  and  George  M.  Sterne  et  al.,  defendants." 

No  writ  of  error  was  actually  sued  out  in  the  cause,  but 
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the  title  of  the  cause  in  the  assignment  of  errors  is  "People 
of  the  State  of  Illinois  for  use  of  Davis  Paint  &  Wall  Pa- 
l)er  Company,  plaintiff  in  error,  v.  Lou  G.  Sterne,  execu- 
trix, etc.,  of  Greorge  M.  Sterne,  defendant  in  error,"  and 
the  assignments  of  error  begin  as  follows :  "And  now  comes 
People  of  the  State  of  Illinois  for  the  use  of  Davis  Paint 
&  Wall  Paper  Company,  plaintiff  in  error,"  etc. 

A.  G.  Dicus,  for  plaintiff  in  error. 

F.  A.  Bingham,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court 

Defendant  in  error  urges  that  the  Superior  Court  erred 
in  entering  final  judgment  against  defendant  in  error,  first, 
because  the  plea  of  "M.  Sterne"  must  be  held  to  be  the 
plea  of  "George  M.  Sterne,"  and  second,  because  pleas  of 
the  other  defendants  Beseler  and  Caldwell  were  on  file 
when  the  judgment  was  entered.  But  she  has  filed  no 
cross-errors  and  we  cannot  pass  upon  an  error  which  has 
not  been  assigned  by  either  party.  Page  v.  The  People, 
99  111.  418-424;  People  v.  Brislin,  80  111.  423. 

Nor  can  we  upon  the  transcript  before  us  pass  upon  the 
errors  assigned  by  the  plaintiff  in  error.  The  transcript  is 
certified  to  be  a  copy  of  the  record  of  a  cause  lately  pending 
in  said  court  "wherein  Davis  Paint  &  Wall  Paper  Com- 
pany was  plaintiff  and  George  M.  Sterne  et  al.,  defend- 
ants." Upon  this  transcript  the  present  plaintiff  in  error, 
"The  People  of  the  State  of  Illinois,"  cannot  assign  error. 
The  correct  practice  would  have  been  for  the  defendant  in 
error  to  enter  a  formal  motion  to  dismiss  the  writ  of  error ; 
but  the  court  may  properly  enter  that  order  upon  the  argu- 
ment made  on  the  merits  of  the  case.  ITauger  v.  Gage^  16S 
111.  365. 

The  writ  of  error  will  be  dismissed  at  the  costs  of  the 
plaintiff  in  error. 

Writ  of  error  dismissed. 
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Carolina  Connelly,  administratrix,  v.  Jeremiah  H. 
Snlliyan. 

Gen.  No.  11,381. 

1.  Instbuctions — should  not  relate  to  the  facts.  Instructions 
should  not  relate,  except  Indirectly,  to  the  facts  of  the  cause. 

2.  Notes — what  evidence  of  payment  of,  A  receipt  in  full  is 
evidence  of  the  highest  and  most  satisfactory  character  that  all 
money  due  from  the  party  receiving  it  to  the  party  making  it,  in- 
cluding that  due  upon  notes,  had  been  paid. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opin- 
ion filed  April  5,  1906. 

Statement  by  the  Conrt.  This  is  an  appeal  by  the  plain- 
tiff, the  personal  representative  of  the  estate  of  Patrick 
(.^onnelly,  deceased,  from  a  judgment  for  the  defendant, 
rendered  in  an  action  brought  upon  two  promissory  notes 
made  by  the  defendant  and  payable  to  the  order  of  Con- 
nelly, one  for  $400,  dated  July  1,  1894,  the'  other  for 
$175,  dated  February  9,  1895,  and  both  payable  one  year 
after  date  with  interest.  The  plea  was  the  general  issue. 
The  plaintiff  put  the  notes  in  evidence.  The  defendant 
put  in  evidence  the  following  receipt,  signed  by  Connelly: 

"Chicago,  Illinois,  August  27,  1898. 
Received  of  J.  H.   Sullivan  all  moneys  which  the  said 
J.  H.  Sullivan  owes  me  up  to  date ;  paid  in  full. 

Patbick  Connelly.^' 

Plaintiff  in  rebuttal  put  in  evidence  the  following  instru- 
xuent  signed  by  defendant : 

"August  20,  1898. 
T  have  in  my  possession  $140  belonging  to  Patrick  Con- 
nelly. J.  H.  Sullivan.'' 

The  court  instructed  the  jury  that, 

"The  jury  are  instructed  as  a  matter  of  law  that  the 
possession  by  the  plaintiff  of  uncancelled  promissory  notes. 
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is  prima  facie  proof  that  such  notes  remain  unpaid,  and 
the  burden  of  proving  the  payment  of  such  notes  is  upon 
the  person  alleging  they  have  been  paid;  and  imless  the 
jury  believe  defendant  has  proven  by  a  preponderance  of 
the  evidence,  the  payment  of  the  notes  offered  in  evidence 
therein,  verdict  must  be  for  the  plaintiff. 

It  is  for  the  jury  to  determine  from  the  evidence  what 
the  parties  intended  in  making  said  receipts,  and  if  they^ 
believe  from  the  evidence  that  the  parties  did  not  intend  to* 
adjust,  and  did  not  adjust  said  notes,  by  said  receipt,  they^ 
will  disregard  said  receipt," 
and  also  for  the  defendant  instructed  the  jury  that, 

"The  jury  are  instructed  that  the  receipt  introduced  im 
evidence,  if  genuine,  is  pririui  facie  evidence  of  payment  in 
full  of  all  moneys  .owing  by  J.  H.  Sullivan  to  Patrick  Con- 
nelly at  the  time  of  the  making  of  said  receipt,  and  in  thes 
absence  of  any  rebutting  proof,  establishes  the  fact  of  pay- 
ment in  full  of  all  money  indebtedness  of  said  Sullivan  to* 
said  Connelly  existing  at  said  time. 

"If  you  believe  from  the  evidence  that  the  signature  on* 
the  receipt  introduced  in  evidence  is  the  genuine  signature 
of  Patrick  Connelly,  then  you  are  instructed  that  said  re- 
ceipt is  evidence  of  the  highest  and  most  satisfactory  char- 
acter of  the  payment  in  full  by  Jeremiah  H.  Sullivan  to 
Patrick  Connelly  of  all  money  due  him  from  Jeremiah  H^ 
Sullivan  at  the  time  of  the  making  of  said  receipt," 
and  refused  for  the  plaintiff  to  instruct  the  jury  that 

"The  jury  are  instructed  that  receipts  are  not  usually* 
given  when  promissory  notes  are  paid,  but  that  it  is  the 
duty  in  law,  of  a  person  paying  promissory  notes,  to  de- 
mand their  production  and  surrender  to  him  before  he 
parts  with  his  money,  and  where  there  are  other  and  differ- 
ent accounts  between  the  maker  of  the  note  and  the  holder 
of  the  note,  a  receipt  on  account,  or  in  full  of  account,  and 
in  which  receipt  no  specific  mention  is  made  of  the  note  or 
notes,  does  not  necessarily  imply  payment  of  the  note  or 
notes,  and  unless  the  jury  believe  the  defendant  has  proven 
by  a  preponderance  of  all  the  evidence  that  the  notes  intro- 
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duced  in  evidence  have  been  paid  then  their  verdict  must 
be  for  plaintiff.'* 

Geobqe  B.  Quioo,  for  appellant;  Fbed  S.  Moffbtt,  of 
counsel. 

MoEAN,  Mayeb  &  Meyee,  for , appellee. 

Mb.  Pbesidino  Justice  Bakeb  delivered  the  opinion  of 
the  court. 

It  was  not  error  to  refuse  to  give  for  plaintiff  the  in- 
struction b^inning  with  the  words,  "The  jury  are  in- 
structed that  receipts  are  not  usually  given  when  promissory 
notes  are  paid."  Whether  receipts  are  usually  given  when 
promissory  notes  are  paid  is  a  question  of  fact,  not  one  of 
law.  The  receipt  in  evidence  was  for  "all  moneys  which 
the  said  J.  H.  Sullivan  owes  me  up  to  date,"  and  the  in- 
struction as  asked  related  to  the  effect  of  "a  receipt  on  ac- 
count, or  in  full  of  account,"  and  was  therefore  improper. 

The  first  note  became  due  in  1895,  the  second  in  1896. 
If  any  part  of  said  notes  remained  unpaid  August  27,  1898,. 
the  moneys  due  thereon  was  moneys  which  Sullivan  on  that 
date  owed  Connelly.  The  words  of  the  receipt  are,  "Re- 
ceived of  J.  H.  Sullivan  all  moneys  which  the  said  J.  H. 
Sullivan  owes  me  up  to  date, — ^paid  in  full."  The  language 
of  the  receipt  is  suflSciently  broad  to  include  moneys  due  on 
said  notes.  T?he  plaintiff  in  rebuttal  only  put  in  evidence 
this  document: 

"August  20,  1898. 
I  have  in  my  possession  $140  belonging  to  Patrick  Con* 
nelly.  J.  H.  Sullivan." 

This  paper  did  not  in  any  way  tend  to  limit  the  operation 
of  the  receipt  or  to  show  that  the  money  due  on  the  notes, 
was  excepted  from  its  broad  and  comprehensive  terms.  la 
Marston  v.  Wilcox,  1  Scam.  269,  a  receipt  "in  full  of  all 
demands"  was  held  prima  facie  evidence  of  the  payment 
of  a  note. 

The  basis  of  plaintiff's  claim  in  this  case  is,  that  Sullivan* 
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on  August  27,  1898,  owed  Connelly  the  amount  of  said 
notes.  The  receipt  of  Connelly  of  that  date  of  "all  moneys 
which  J.  H.  Sullivan  owes  me  up  to  date"  quite  as  aptly 
and  accurately  describes  and  includes  the  notes  as  would  a 
"receipt  in  full  of  all  demands."  It  was  not  error,  in  our 
opinion,  under  the  evidence  in  this  case  to  instruct  the  jury 
that  the  receipt  was  prima  facie  evidence  of  the  payment  of 
all  moneys  owing  by  Sullivan  to  Connelly  at  the  time  said 
receipt  wrs  given,  or  that  such  receipt  was  evidence  of  the 
highest  and  most  satisfactory  character  of  such  payment. 
Lyon  V.  Williams,  15  111.  App.  27 ;  Winchester  v.  Grosvenor, 
44  111.  426;  Ennis  v.  Pullman  P.  C.  Co.,  165  id.  161. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


George  A.  Keiser  t.  D.  I.  Jarrett,  administrator. 

Gen.  No.  11^70. 

1.  Ck>NSiDEBATiON — What  esscntidl  to  establish  illegality  of. 
Where  the  defendant  gave  to  the  plaintiff  a  written  obligation  to 
pay  in  consideration  of  merchandise  theretofore  delivered,  the  col- 
lection of  such  obligation  cannot  be  defeated  unless  it  be  shown 
that  one  or  more  of  the  sales  of  such  merchandise  which  entered 
into  and  formed  a  part  of  the  consideration  for  the  promise  were 
illegal,  and  proof  of  illegal  sales  previously  made  will  not  avail. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  CJourt  of  Cook  County;  the  Hon.  Richabd  W.  Cldtfosd. 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1903.    Affirmed.    Opinion  filed  April  5,  1905. 

Statement  by  the  Court.  P.  F.  Kaehler  between  February 
1  and  August  1,  1902,  sold  and  delivered  coal  to  George  A. 
Keiser.  On  that  day  the  following  instrument  was  executed 
by  the  seller  and  the  purchaser: 

"T,  the  undersi|3:ned,  George  Keiser,  hereby  acknowledge 
myself  indebted  to  Potor  F.  Kaehler  in  the  sum  of  $268.19 
for  merchandise  heretofore  sold  and  delivered  by  the  said 
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Kaehler  to  me,  which  said  sum  of  $268.19,  with  interest 
thereon  from  the  date  hereof  at  the  rate  of  7j^,  I  agree  to 
pay  to  Peter  F.  Kaehler  in  the  following  manner,  to-wit: 
Fifty  dollars  ($50)  November  8th,  1902,  and  ten  dollars 
($10)  every  week  thereafter  until  the  aforesaid  sum  with 
interest  thereon  is  fully  paid. 

I  further  agree  that  in  ease  I  fail  to  make  the  payments 
in  the  manner  and  at  the  time  as  hereinbefore  stated,  that 
in  that  case  the  aforesaid  sum  of  money,  or  balance  due 
thereon,  shall  immediately  become  due  and  payable. 

In  witness  whereof  I  hereunto  set  my  hand  and  seal  this 
31st  day  of  October,  A.  D.  1902. 

Geo.  a.  Keiser.     (Seal.) 

I,  the  undersigned,  Peter  F.  Kaehler,  hereby  consent  to 
the  above  and  foregoing. 

Witness  my  hand  and  seal  this  Slst  day  of  October,  1902. 

P.  F.  Kaehler.     (Seal.)" 

December  13,  1902,  Kaehler  died.  His  administrator 
brought  an  action  before  a  justice  of  the  peace  on  the  in- 
strument above  set  forth  and  the  case  was  taken  by  appeal 
to  the  Circuit  Court  At  the  trial  of  the  cause  in  that 
court,  the  plaintiff  put  in  evidence  his  letters  of  administra- 
tion and  the  foregoing  instrument  and  rested.  The  defend- 
ant called  as  a  witness  one  Whitehead,  who  testified  that  he 
worked  for  Kaehler  in  1901,  that  he  left  his  service  "a 
little  late  in  1901"  and  that  while  in  such  service  he  deliv- 
ered to  defendant  for  Kaehler,  on  several  occasions  7,500 
pounds  of  coal  for  8,000  pounds.  The  defendant  also  put 
in  evidence  a  bill  for  coal  delivered  to  him  by  Kaehler  in 
October  and  another  for  coal  delivered  in  November,  1901, 
both  receipted  by  Kaehler,  and  an  ordinance  of  the  city 
of  Chicago  by  which  it  was  made  an  offense  for  a  person 
engaged  in  the  business  of  selling  coal  to  deliver  to  the 
purchaser  less  than  two  thousand  pounds  of  coal  for  each 
ton  of  coal  purchased.  The  judgment  'was  for  the  plaintiff 
and  the  defendant  appealed. 
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C.  E.  Cleveland,  for  appellant 

D.  E.  Sullivan,  for  appellee. 

Me.  Pkesiding  Justice  Bakes  delivered  the  opinion  of 
the  court 

There  is  in  the  record  not.  only  no  evidence  tending  to 
show  that  there  was  any  overcharge  or  short  weight  as  to 
any  of  the  coal  remaining  unpaid  for  August  2,  1902,  when 
the  instrument  sued  on  was  executed,  but  the  receipted  bills 
put  in  evidence  by  the  defendant  and  the  bill  produced  by 
the  defendant  at  the  time  the  instrument  of  August  2,  1902, 
was  executed  which  was  put  in  evidence  by  the  plaintiff  in 
rebuttal,  clearly  show  that  the  coal  which  remained  unpaid 
for  August  2,  1902,  was  delivered  during  and  after  Febru- 
ary of  that  year,  long  after  the  witness  Whitehead  left  the 
service  of  Kaehler.  It  was  that  coal  that  formed  the  con- 
sideration for  the  promise  of  the  defendant  to  pay  plain- 
tiff's intestate  $268.19,  contained  in  the  instrument  sued 
on.  The  coal  delivered  in  1901  had  been  paid  for  and 
could  therefore  form  no  part  of  the  consideration  for  that 
promise.  As  has  been  said,  there  is  no  evidence  that  Kaeh- 
ler delivered  after  1901  less  than  two  thousand  pounds  of 
coal  for  any  ton  of  coal  purchased  of  him  by  the  defendant. 

The  case  of  Douthart  v.  Congdon,  197  111.  349,  and  other 
cases  which  hold  that  where  one  entire  promise  is  made  on 
one  entire  consideration  and  part  of  that  consideration  i» 
illegal,  no  recovery  can  be  had  on  the  promise,  have  no 
application  to  the  facts  of  this  case.  The  sales  of  coal  were 
separate  and  independent  transactions.  To  constitute  a 
defense  to  the  promise  contained  in  the  instrument  sued 
on,  it  must  be  shown  that  one  or  more  of  the  sales  of  the 
coal  which  entered  into  and  formed  a  part  of  the  consider- 
ation for  that  promise  were  illegal.  Proof  that  certain  sales 
made  in  1901  were  illegal  would  not  invalidate  legal  sales 
made  in  1902.  Robinson  v.  Greene,  3  Met.  159 ;  Frohlich 
V.  Alexander,  36  111.  App.  428. 

The  judgment  upon  the  evidence  is  clearly  proper  and 


Chicago— FiBST  District— A.  D.  1905.        475 

Jones  y.  Barmm. 

we  do  not  deem  it  necessary  to  consider  the  errors  in  pro- 
cedure assigned. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed. 


Albert  G.  Jones  y.  Aatje  Barmm,  administratrix. 

Oen.  No.  11,615. 

1.  Right  of  actiow — when  malicious  interference  confers.  Ma- 
licious interference  with  the  business  of  another  for  the  purpose 
and  with  the  intent  of  injuring  or  destroying  such  business,  is  a 
wrong  which,  if  injury  results,  confers  a  right  of  action. 

2.  Right  of  AcmoN — when  does  not  survive.  A  right  of  action 
for  malicious  interference  with  the  business  of  another  does  not 
survive  the  death  of  the  defendant. 

Smith,  J.,  dissenting. 

Action  on  the  case.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  E«dwaro  F.  Dunxb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1904.  Affirmed.  Opinion  filed 
April  5,  1905. 

Statement  by  tlie  Conrt.  In  the  lifetime  of  Frank  H. 
Barmm,  the  plaintiff  in  error  brought  against  him  in  the 
Circuit  Court  an  action  on  the  case.  The  first  count  of  his 
declaration  charged  the  defendant  with  slander,  the  second 
with  maliciously  interfering  with  the  business  of  the  plain- 
tiff. Barmm  died  after  service  of  the  summons  and  before 
the  return  day.  The  death  of  the  defendant  was  then  sug- 
gested and  the  court,  on  plaintiff's  motion,  ordered  that  the 
suit  be  abated  as  to  the  first  count  of  the  declaration;  that 
the  defendant  in  error  here  be  substituted  as  defendant  and 
that  a  summons  issue,  etc.  The  defendant  filed  her  plea 
in  abatment,  wherein  she  averred  that  Frank  H.  Barmm  had 
died  and  that  the  cause  of  action  in  the  declaration  men- 
tioned did  not  survive,  etc.  The  demurrer  of  the  plaintiff 
to  this  plea  was  overruled  and  the  plaintiff  electing  to  stand 
by  his  demurrer,  the  court  ordered  that  the  suit  be  abated 
and  that  the  defendant  recover  of  the  plaintiff  her  costs,  to 
reverse  which  judgment  this  writ  of  error  is  prosecuted. 
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Thomas  J.  O'Habe,  for  plaintiff  in  error. 
E.  A.  Abokn,  for  defendant  in  error. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

At  common  law  the  remedy  by  action  for  a  tort  or  wrong 
committed  was  confined  to  the  joint  lives  of  the  injurer  and 
the  injured.  If  either  party  died  the  action  was  at  an  end. 
The  contention  of  plaintiff  in  error  is,  that  this  action  sur- 
vived under  and  by  virtue  of  Section  123,  Chapter  3,  R.  S., 
which  provides  that,  "In  addition  to  the  actions  which  sur- 
vive by  the  common  law,  the  following  shall  also  survive: 
Actions  of  replevin,  actions  to  recover  damages  for  an  in- 
jury to  the  person  (except  slander  and  libel),  actions  to 
recover  damages  for  an  injury  to  real  or  personal  property, 
or  for  the  detention  or  conversion  of  personal  property,  and 
actions  against  officers  for  misfeasance,  malfeasance  or  non- 
feasance, of  themselves  or  their  deputies,  and  all  actions 
for  fraud  or  ^deceit." 

Plaintiff  had  the  right  to  carry  on  any  lawful  business 
in  which  he  saw  fit  to  engage,  and  a  malicious  interference 
with  such  business  by  Barmm  for  the  purpose  and  with  the 
intent  to  interrupt,  injure,  or  destroy  that  business  was  a 
wrong  for  which,  if  damage  was  thereby  occasioned,  an  ac- 
tion will  lie.  Doremus  v.  Hennessy,  176  111.,  608.  The  ar- 
gument is,  that  the  right  of  the  plaintiff  to  carry  on  his  bus- 
iness without  interference  or  interruption,  is  personal  prop- 
erty, and  an  action  for  damages  for  the  malicious  interfer- 
ence with  such  business  is  "an  action  to  recover  damages  to 
])ersonal  property,"  within  the  meaning  of  those  words  as 
used  in  the  statute. 

"In  the  construction  of  a  statute  where  the  words  used 
-are  clear  and  unambiguous,  they  must  be  taken  in  their 
ordinary,  natural  and  commonly  received  sense."  I.  C 
R.  R.  Co.  V.  Chicago,  173  111.  471-482.  In  the  Century 
Dictionary,  personal  property  is  defined  as  "Movables; 
chattels;  things  subject  to  the  law  which  applies  to  the  per* 
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son,  as  money,  jewels,  furniture,  etc.,  as  distinguished  from 
real  estate/^  in  Bouvier's  Law  Dictionary  as:  "The  right 
or  interest  which  a  man  has  in  things  personal.  The  right 
or  interest  less  than  a  freehold  which  a  man  has  in  realty, 
or  any  right  or  interest  which  he  has  in  things  movable. 
Personal  property  is  to  be  distinguished  from  things  per- 
sonal." 

In  ordinary  language  there  is  a  distinction  between  the 
words  "right  or  privilege"  and  "property."  "An  action  may 
be  had  for  injuries  done  which  cause  another  loss  in  the 
enjoyment  of  any  right,  privilege  or  property."  Doremus 
V.  Hennessy,  supra,  614.  , 

The  statute,  section  16,  Chapter  70  R  S.,  gives  a  justice 
of  the  peace  jurisdiction  "in  actions  for  damages  for  injur- 
ing personal  property."  No  difference  is  perceived  between 
an  action  "to  recover  damages  for  an  injury  to  personal 
property"  and  "an  action  for  damages  for  injuring  per- 
sonal property." 

In  Western  Union  Tel.  Co.  v.  DuBois,  128  111.  248,  a 
telegram,  as  delivered  to  the  appellant,  contained  an  offer 
to  sell  to  appellee  a  car-load  of  apples  at  $1.76  per  barrel. 
As  received  by  him  it  contained  an  offer  to  sell  him  the 
apples  at  $1.65  per  barrel.  The  offer  was  accepted  and  it 
was  held  that  under  the  circumstances  of  the  case  appellee 
had  the  right  to  pay  the  extra  twenty  cents  per  barrel  and 
look  to  appellant  for  reimbursement.  But  it  was  held  that 
justices  of  the  peace  have  no  jurisdiction  in  actions  on  the 
case  for  such  an  injury  as  was  there  involved,  and  upon 
that  ground  the  judgment  was  reversed.  In  Home  v.  Man- 
delbaum,  13  111.  App.  608,  the  action  was  for  damages  to 
the  plaintiff  occasioned  by  a  personal  injury  inflicted  upon 
the  infant  daughter  and  servant  of  the  plaintiff,  by  a  wilful 
act  of  force  on  the  part  of  the  defendant,  and  the  plaintiff 
had  judgment.  It  was  held  that  while  trespass  would  lie 
upon  the  facts  of  the  case  for  the  loss  of  service  and  trouble 
and  expense  occasioned  by  the  injury  to  the  child  of  plain- 
tiff, a  justice  of  the  peace  had  no  jurisdiction  in  such  a 
case,   and  upon  that  ground  the  judgment  was   reversed. 
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The  right  of  the  plaintiff  in  the  telegraph  company  case  to 
have  the  telegram  delivered  to  him  as  it  was  delivered  by 
the  sender  to  the  telegraph  company  was  invaded.  The 
right  of  the  father  to  the  services  of  the  child  was  invaded 
in  the  case  last  cited.  The  right  of  the  plaintiff  in  this  case 
to  carry  on  his  business  free  from  the  malicious  interrup- 
iion  of  the  defendant  was  invaded.  We  are  not  able  to  per- 
ceive any  ground  upon  which  it  can  be  held  that  the  action 
against  the  telegraph  company  and  the  action  of  the  father 
for  the  injury  to  his  child,  can  be  held  not  to  be  "actions 
for  damages  for  injuring  personal  property"  within  the 
meaning  of  the  statute  relating  to  justices,  and  this  action 
Jbeld  to  be  an  "action  to  recover  damages  for  an  injury  to 
-personal  property"  within  the  meaning  of  the  statute  relat- 
ing to  the  survival  of  actions.  It  is  also  to  be  noticed  that 
the  statute  in  terms  provides  that  all  actions  for  fraud  and 
•deceit  shall  survive. 

In  our  opinion  the  words  "actions  to  recover  damages 
for  an  injury  to  personal  property"  in  the  statute  in  ques- 
tion mean  and  include  only  actions  for  damages  to  tangible 
•articles  and  things  movable,  to  chattels,  as  distinguished 
from  actions  for  damages  to  real  estate,  and  do  not  mean 
nor  include  an  action  to  recover  damages  occasioned  by  the 
malicious  interference  by  one  person  with  the  business  of 
:another. 

The  demurrer  to  the  plea  in  abatement  was  properly  over- 
ruled and  the  judgment  of  the  Circuit  Court  will  be  af- 
firmed. 

Affirmed. 

Mr.  Justice  Smith  dissenting. 


GaroUne  Bnprecht  v.  Azariah  T.  Gait,  trustee. 

Oen.  Ko,  11,610. 

1.  Decbee  of  fobeclosuhe — when  premises  may  he  released  from 
operation  of.  Where  a  number  of  mortgages  covering  several  pieces 
of  property  are  foreclosed  in  the  same  proceeding,  a  Junior  encum- 
Jbrancer  of  one  of  such  pieces  may  release  the  same  from  the  opera- 
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tion  of  the  decree  entered  against  it  by  paying  the  amount  of  the 
only  mortgage,  with  costs,  etc.,  which  was  a  charge  against  such 
piece. 

2.  Decbee  of  fobeclosure — when  irregularity  in,  cannot  he  comr 
plained  of.  Notwithstanding  a  decree  of  foreclosure  may  be  irreg- 
ular, it  cannot  be  complained  of  by  a  Junior  encumbrancer  where 
it  appears  that  as  a  result  of  the  sale  the  particular  piece  of 
property  in  which  he  is  interested  has  been  divested  of  all  prior 
iiens. 

Foreclosure  proceeding.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1904.  Affirmed. 
Opinion  filed  April  5,  1905. 

Ives,  Mason  &  Wyman,  for  plaintiff  in  error. 
Galt,  Bikch  &  Galt,  for  defendant  in  error. 

Mb.  Pkesiding  Justice  Bakeb  delivered  the  opinion  of 
the  court. 

Defendant  in  error  was  the  owner  of  three  mortgages 
which  were  respectively  the  first,  second  and  third  liens 
on  the  premises  632  LaSalle  avenue,  and  of  another  mort- 
igage  which  was  the  fourth  lien  on  said  premises  and  also 
•a  lien  on  the  premises  628  and  630  LaSalle  avenue.  Plain- 
i;iff  in  error  was  the  owner  of  a  mortgage  on  all  the  prem- 
ises above  mentioned,  which  was  junior  and  subsequent  to 
aU  the  mortgages  of  defendant  in  error  on  the  premises  No. 
632  and  junior  to  his  last  mentioned  mortgage  on  the  prem- 
ises 628  and  630  LaSalle  avenue.  In  a  for^losure  pro- 
•oeeding  in  which  the  defendant  in  error  was  complainant 
and  the  plaintiff  in  error  was  one  of  the  defendants  the 
•decree  found  that  the  first  three  mortgages  of  the  complain- 
ant were  respectively  the  first,  second  and  third  liens  on 
the  premises  632  LaSalle  avenue;  that  his  fourth  mortgage 
was  a  fourth  lien  on  said  premises  and  also  on  the  premises 
628  and  630  LaSalle  avenue.  The  decree  further  found 
"the  amount  due  complainant  on  each  of  his  mortgages  sep- 
•arately,  fixed  the  amount  of  his  solicitor's  fees  for  the  fore- 
-closure  of  each  separately,  and  found  the  amount  due  to 
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plaintiff  in  error  on  her  mortgage.  The  decree  then  ordered 
that  unless  some  one  of  the  defendants  should  pay  the  re- 
spective amounts  so  found  due  the  complainant  within  one 
day  from  the  date  of  the  entry  of  the  decree  with  interest 
thereon  and  the  costs,  etc.,  the  premises  628,  630  and  632 
La  Salle  avenue  he  sold  to  pay  said  amounts,  etc.  The 
money  was  not  paid  and  I^ovember  16,  1903,  the  premises 
632  LaSalle  avenue  were  sold  by  the  master  pursuant  to 
the  decree  for  the  full  amount  so  found  due  the  complainant 
on  all  of  his  mortgages,  together  with  the  costs  of  the  pro- 
ceeding and  interest.  The  master  in  his  report  of  the  sale 
stated  that  the  premises  632  LaSalle  avenue  having  sold  for 
enough  to  satisfy  the  decree  in  favor  of  the  complainant  and 
the  costs  fitnd  costs  of  sale,  he  did  not  offer  the  premises  628 
and  630  LaSalle  avenue  for  sale.  The  master  made  distribu- 
tion of  the  proceeds  of  the  sale  in  accordance  with  the  de- 
cree and  his  report  of  the  sale  and  distribution  was  approved 
November  19,  1903.  March  18,  1904,  this  writ  of  error 
was  sued  out  to  reverse  the  decree  upon  the  ground  that  as 
the  first  three  mortgages  of  the  complainant  were  only 
liens  upon  632  LaSalle  avenue  and  his  fourth  mortgage 
alone  was  a  lien  upon  628,  630  and  632  LaSalle  avenue,  it 
was  error  to  order  that  the  premises  628,  630  and  632 
LaSalle  avenue  be  sold  to  pay  the  respective  sums  foimd 
due  the  complainant  on  his  four  mortgages. 

While  the  decree  was  not  carefully  drawn,  we  think  that 
under  its  provisions,  as  the  amount  due  the  complainant 
under  his  fourth  mortgage  was  therein  found  and  the 
amount  of  his  solicitor's  fees  for  services  in  foreclosing  that 
mortgage  fixed,  defendant  might  have  paid  the  amount 
found  due  the  complainant  on  his  fourth  mortgage  and  his 
solicitor's  fees  for  foreclosing  the  same  without  paying  the 
remainder  of  the  decree,  and  that  the  effect  of  such  pay- 
ment would  have  been  to  release  the  premises  628  and  630 
LaSalle  avenue  from  the  operation  of  the  decree.  It  was 
only  the  fourth  mortgage  of  the  complainant  which  was  a 
lien  on  those  premises.  Plaintiff  in  error,  the  holder  of  a 
junior   mortgage   on   those   premises,   could   before   decree 
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have  paid  that  mortgage  and  released  the  premises  628  and 
630  LaSalle  avenue  from  the  lien  thereof,  and  we  see  no 
reason  why  she  could  not  do  so  after  this  decree  was 
entered  by  paying  to  complainant  the  amount  found  by  the 
<lecree  to  be  due  the  complainant  under  that  mortgage,  with 
his  solicitor's  fees  and  other  costs.  The  decree  of  the  com- 
plainant for  the  sale  of  628  and  630  LaSalle  avenue  was 
wholly  based  upon  his  fourth  mortgage  and  the  payment  of 
so  much  of  the  decree  as  was  for  the  amount  found  by  the 
decree  to  be  due  on  that  mortgage  would  necessarily  take 
those  premises  out  of  the  operation  of  the. decree.  Again, 
each  of  the  four  mortgages  of  the  complainant  was  a  lien 
on  632  LaSalle  avenue  prior  to  the  lien  thereon  of  the 
mortgage  of  plaintiff  in  error.  By  the  sale  of  those  prem- 
ises for  the  full  amount  found  by  the  decree  to  be  due  the 
complainant  under  all  his  mortgages  with  interest  and 
costs,  the  premises  628  and  630  LaSalle  avenue  were  re- 
leased from  the  operation  of  the  decree  and  from  the  lien 
of  the  mortgages  of  the  complainant,  and  if  the  decree 
was  irregular  or  erroneous,  the  plaintiff  in  error  has  not 
been  prejudiced  thereby. 

The  decree  of  the  Superior  Court  will  be  affirmed.  ' 

A-ffirmed. 


81moii  Wolf  y.  Chicago  Union  Traction  Company. 

Gen.  Kg.  11,352. 

1.  Collision — when  proof  of,  does  not  raise  presumption  of  neg- 
ligence. Where  the  respective  agencies  which  caused  a  collision 
were  not  both  within  the  control  of  the  defendant,  a  presumption 
of  negligence  does  not  arise. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridoe  Hakect,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March,  term,  1904. 
AflSrmed.     Opinion  filed  April  5,  1905. 

StatementbytheConrt.   Plaintiff  prosecutes  this  writ  of 
error  seeking  to  reverse  a  judgment  upon  a  verdict  in  favor 
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of  the  defendant  in  an  action  to  recover  for  personal  in- 
juries. Plaintiff  was  a  passenger  on  one  of  defendant's 
cable  trains,  which  when  crossing  Noble  street,  Chicago, 
was  struck  bj  a  chemical  engine  of  the  Chicago  Fire  De- 
partment and  he  received  the  injuries  complained  of  in 
consequence  of  the  collision.  Complaint  is  made  of  the 
giving  of  two  instructions  which  are  as  follows : 

"The  court  instructs  the  jury  that  the  mere  happening 
of  the  accident  together  with  proof  of  the  exercise  of  ordi- 
nary care  by  the  plaintiff  does  not  raise  a  presumption  of 
negligence  on  the  part  of  the  defendant  The  court  further 
instructs  the  jury  that  the  burden  of  proof  is  not  upon 
the  defendant  to  show  that  it  is  not  guilty  of  the  specific 
negligence  charged  in  the  declaration  or  some  count  thereof, 
but  the  burden  is  upon  the  plaintiff  to  prove  that  the  said 
defendant  was  guilty  of  such  negligence,  and  this  rule,  as  to 
the  burden  of  proof,  is  binding  in  law  and  must  govern 
the  jury  in  deciding  this  case.  The  jury  have  no  right  to 
disregard  said  rule  or  to  adopt  any  other  in  lieu  thereof, 
but  in  weighing  the  evidence  and  coming  to  a  verdict  the 
jury  should  apply  said  rule  and  adhere  strictly  to  it.  No 
presumption  that  the  defendant  was  negligent  arises  from 
the  mere  fact  that  the  accident  happened. 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  grip  car  in  question  was  suddenly 
and  without  negligence  on  the  part  of  the  defendant's  serv- 
ants, placed  in  a  position  of  danger,  then  in  order  to  charge 
the  defendant  with  a  duty  tcf  avoid  injuring  the  persons 
on  the  said  grip  car  the  plaintiff  must  show  by  the  greater 
weight  of  the  evidence  that  the  circumstances  were  such 
that  the  gripman  hajd  time  and  opportunity,  by  the  exer- 
cise of  the  highest  degree  of  practicable  care  on  his  part, 
to  become  conscious  of  the  facts  giving  rise  to  such  duty, 
and  further  that  he  had  a  reasonable  opportunity  to  per- 
form said  duty.  And  if  the  jury  further  believe  from  the 
evidence  that  the  circumstances  as  shown  by  the  evidence 
did  not  charge  the  defendant  with  a  duty  as  thus  defined, 
or  if  the  jury  believe  from  the  evidence  that  said  gripman 
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did  not  have  a  reasonable  opportunity  to  perform,  by  the 
exercise  of  the  higheet  degree  of  practicable  care  on  his  part, 
such  duty  as  thus  defined,  then  they  should  find  the  de- 
fendant not  guilty," 

RiCHOLSON  &  Levy,  for  plaintiff  in'  error ;  C.  Stuabt 
Beattie,  of  counsel. 

John  A,  Eose  and  Louis  Boisot,  for  defendant  in  error ; 
W.  W.  GuELEY,  of  counsel. 

Mk.  Justice  Fbeeman  delivered  the  opinion  of  the 
court 

It  is  insisted  by  the  attorneys  for  plaintiff  in  error  that 
the  mere  fact  of  the  collision  causing  an  injury  to  plaintiff 
while  he  was  riding  as  a  passenger  on  defendant's  car,  and 
himself  in  the  exercise  of  ordinary  care,  raises  a  presump- 
tion of  negligence;  and  that  hence  the  instructions  above 
set  forth  were  erroneous  and  should  not  have  been  given. 
Such  presumption  would  no  doubt  arise  where  the  injury 
to  a  passenger  is  caused  by  agencies  wholly  under  the  con- 
trol of  the  carrier.  Under  such  conditions  a  prima  facie 
case  of  negligence  may  be  made  by  showing  the  happening 
of  the  accident  and  a  consequent  injury  to  the  passenger, 
himself  in  the  exercise  of  ordinary  care.  The  duty  would 
then  be  imposed  upon  the  carrier  to  explain  or  account  for 
the  accident  and  to  show  in  defense  that  it  resulted  from 
a  cause  for  which  the  carrier  was  not  responsible.  But 
where  the  plaintiff's  own  evidence  shows  the  accident  to 
have  been  due  to  a  cause  beyond  the  control  of  the  carrier, 
as  vis  major  or  the  tort  of  a  stranger,  the  reason  for  pre- 
suming it  to  have  been  caused  by  negligence  on  the  part  of 
the  carrier  is  entirely  wanting.  Where  a  collision  occurs 
between  cars  of  the  same  company,  such  presumption  may 
be  indulged.  But  where  some  vehicle  unconnected  with 
and  beyond  the  control  of  a  raiload  company  has  collided 
with  one  of  the  latter's  cars  on  its  own  track,  no  such  prima 
facie  case  is  ordinarily  made  out  as  suffices  to  throw  the 
burden  upon  the  carrier  to  prove  itself  not  guilty  of  neg- 
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ligence.  In  Chicago  City  Ry.  Co.  vs.  Rood,  163  111., 
477-483,  it  is  said:  "It  is  reasonable  that  a  presumption 
of  negligence  should  arise  against  the  carrier  in  cases  where 
the  cause  of  the  accident  is  under  its  control,  because  it  has 
in  its  possession  the  almost  exclusive  means  of  knowing 
what  occasioned  the  injury,  and  of  explaining  how  it  oc- 
curred, while  the  injured  party  is  generally  ignorant  of  the 
facts.  But  where  the  cause  of  the  accident  is  outside  of 
and  beyond  any  of  the  instrumentalities  under  the  control 
of  the  carrier,  its  means  of  knowledge  may  not  be  and  are 
not  necessarily  better  than  those  of  the  passenger."  To 
the  same  effect  are  Federal  St.  &  P.  V.  Ry.  Co.  v.  Gibson, 
96  Pa.  St,  83 ;  Potts  v.  Chicago  City  Ry.  Co.,  33  Fed.  Rep., 
610-611 ;  C.  City  Ry.  Co.  v.  Catlin,  70  111.  App.,  98-99 ;  El- 
wood  V.  C.  C.  Ry.  Co.,  90  111.  App.,  398-399 ;  X.  C.  Street 
R  R  Co.  V.  O'Donnell,  115  111.  App.,  110. 

The  question  as  to  when  the  presumption  against  the 
defendant  carrier  arises  and  when  the  burden  is  upon  the 
plaintiff  to  prove  the  defendant  guilty  of  the  negligence 
charged,  seems  to  have  depended  in  some  cases  on  the  facts 
of  the  particular  case.  Thus  in  L.  &  N.  R.  R.  Co.  v.  Kuhn, 
Se  Ky.,  578,  cited  in  W.  C.  St.  R.  R.  Co.  v.  Martin,  154 
111.,  523-529,  the  plaintiff  was  a  passenger  on  a  street  car 
which  was  run  into  by  a  train  while  passing  a  railroad 
<?rossing  at  night.  It  was  held  the  burden  of  proof  was  on 
the  street  car  company  to  show,  if  such  was  the  case,  that 
the  injury  did  not  result  from  its  own  want  of  diligence, 
but  from  the  negligence  of  the  railroad  company.  See  also 
Osgood  V.  Los  Angeles  Traction  Co.,  137  Cal.,  280-283-4. 

In  the  case  at  bar  the  cause  of  the  accident  was  that  a 
fire  engine  outside  of"  and  beyond  the  control  of  the  de- 
fendant collided  with  the  car  in  which  the  plaintiff  was 
riding.  Finding  no  material  error  in  the  instructions  com- 
plained of,  the  judgment  of  the  Circuit  Court  will  be  af- 
firmed. 

Affirmed, 


I 
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Richard  Meyer,  Jr.,  et  al.,  y.  Alfred  F.  Boss. 

Gen.  No.  11^92. 

1.  Declaration — tohen  not  obnoxious  to  demurrer.  Where  the 
intendment  of  the  declaration  is  clearly  discernible  from  the  lan- 
guage used,  mere  clerical  and  grammatical  errors  are  not  sufficient 
to  render  it  obnoxious  to  general  demurrer. 

2.  Verdict — when  irregularity  of,  vHll  not  reverse.  Where  in 
an  action  of  trover  a  default  has  been  entered  and  a  Jury  is  called 
merely  to  assess  damages,  the  fact  that  the  verdict  is  in  form  that 
of  one  in  assumpsit  is  not  material,  as  the  default  admitted  every 
material  and  traversible  fact  alleged  in  the  declaration. 

Action  of  trover.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1904.  Affirmed.  Opinion  filed 
April  5.  1905. 

Statement  by  the  Court.  This  is  an  action  in  trover 
brought  as  the  amended  declaration  stated  by  "Alfred  F. 
Ross  for  himself  and  as  trustee  for  Jessie  M.  Sidway  and 
Cynthia  A.  Mead  and  B.  W.  Ostrander,  the  plaintiffs  in 
this  suit,"  by  their  attorney,  etc.  The  name  of  Ostrander 
was  not  in  the  original  declaration,  but  was  inserted  as 
part  of  the  amendment.  The  declaration  proceeds  to  say 
that  "Whereas  the  plaintiff  on  to  wit,"  etc. ;  and  ^it  con- 
tinues its  averments  in  the  name  of  the  "plaintiff,"  until 
in  conclusion  it  avers  that  "the  plaintiffs  afterwards  to  wit, 
on  the  day  aforesaid,  casually  lost  said  goods,"  etc.,  to  the 
damage  "of  the  plaintiffs."  To  this  declaration  a  general 
demurrer  was  filed,  which  appears  from  the  record  to  have 
been  subsequently  overruled,  although  plaintiffs  in  error 
claim  that  the  record  has  been  fraudulently  made  to  show 
an  order  which  in  fact  was  expunged  by  direction  of  the 
judge  who  had  made  it,  because  made  it  is  claimed  under 
a  misapprehension  as  to  notice.  Subsequently  a  default 
was  taken  for  want  of  plea,  a  jury  empanelled  and  a  ver- 
dict and  judgment  entered  at  the  June  term,  1903.  A 
motion  was  filed  during  that  term  by  attorneys  for  plain- 
tiffs in  error  to  sot  aside  tlie  judgment,  but  according  to 
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the  statement  in  their  brief  the  motion  was  not  entered  of 
record.  It  was  not  called  np  for  disposition  until  the 
October  term  following,  and  was  then  overruled  after  a 
hearing  at  which  affidavits  on  both  sides  were  read.  These 
are  preserved  in  the  record  by  bill  of  exceptions. 

The  judgment  order  recites  that  the  defendants  failed  to 
plead  to  the  amended  declaration  as  required  by  rule  en- 
tered June  6,  1903,  that  "on  motion  of  plaintiffs  attorney, 
it  is  ordered  that  the  default  of  .the  defendants  be  taken  and 
the  same  is  entered  of  record  herein  for  want  of  a  plea, 
wherefore  plaintiff  ought  to  have  and  recover,"  etc.;  that 
a  jury  was  sworn  to  assess  damages,  who  "say,  We  the  jur\ 
assess  the  plaintiff's  damages  at  the  sum,"  etc. ;  and  that 
"therefore  it  is  considered  by  the  Court  that  the  plaintiff 
do  have  and  recover  of  and  from  the  defendants,"  etc. 

George  S.  Bakes  and  Edwin  F.  Abbott,  for  plnintirl'.. 
in   error. 

Henry  W.  Leman  and  Frank  H.  Culver,  for  defendant^ 
in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  urged  first  as  ground  for  reversal,  that  the  amended 
declaration  does  not  state  with  certainty  and  accuracy 
w^hether  there  are  one,  two  or  three  plaintiffs,  that  it  was 
therefore  bad  on  general  demurrer,  and  that  it  will  n^^- 
support  the  judgment.  If  there  was  uncertainty  in  tlr 
respect  stated,  it  must,  we  think,  be  deemed  aided  by  tl  (^ 
default  and  judgment.  The  plaintiff  Ross  sues  in  trover 
"for  himself  and  as  trustee."  The  declaration  is  carelessly 
drawn,  but  where  the  intendment  of  the  declaration  iff 
clearly  discernible  from  the  language  used,  mere  clerical 
and  grammatical  errors  are  not  sufficient  to  render  it  ob- 
noxious to  general  demurrer.  Penley  v. -Record,  6S  Me. 
414-17;  Wood  v.  Decoster,  66  Me.  542-545;  Monmouth 
Mining  Co.  v.  Erling,  148  HI.  621-534;  Bacon  v.  Schep- 
flin,  185  111.  122.  It  is  true  the  plural  "plaintiffs"  seems 
to  be  used  several  times.    This  may  have  been  a  mere  gram- 
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maiiical  error  or  it  may  have  been  owing  to  some  confusion-- 
of  mind  in  the  pleader,  induced  by  the  fact  that  the  names^ 
of  several  beneficiaries  are  unnecessarily  set,  forth.  The 
trustee  having  the  legal  title  or  right  of  possession  should 
sue  in  his  own  name  and  the  record  as  a  whole  indicates, 
that  he  did  so.  There  was  no  necessity  of  naming  a  cestui 
que  trust.  Union  Bank  v.  Barth,  74  111.  App.  383-387;. 
Idem,  179  111.  83-86.  The  description  of  parties  as  trus- 
tees is  surplusage.  Odd  Fellows  v.  McAllister,  153  Mass., 
292-297.  The  demurrer  was  overruled  and  so  far  as  ap- 
pears properly  so,  notwithstanding  the  mixing  of  "plain- 
tiff" and  "plaintiffs."  It  was  a  general  demurrer  and  called 
no  attention  to  the  particular  errors  which  are  now  nirged 
as  fatal.  If  it  had  they  could  have  been  corrected  in  the- 
trial  court.  It  does  not  appear  that  attention  of  that  court 
was  ever  called  to  them.  The  damages  were  assessed  and 
the  judgment  entered  in  favor  of  the  "plaintiff."  There  is- 
no  uncertainty  in  these  findings. 

It  is  urged  that  the  verdict  is  informal,  in  that  it  is  in 
the  form  of  an  action  in  assumpsit  instead  of  trover.  The^ 
default  of  the  defendants  having  been  taken,  the  jury  were^ 
called  merely  to  assess  damages.  Every  material  and  tray- 
ersable  fact  alleged  in  the  declaration  was  admitted  by  the- 
default,  and  all  that  was  required  of  the  jury  was  an  assess- 
ment of  damages.  City  of  Chicago  v.  English,  97  111.  App. 
594-601.  This  they  made  in  express  terms,  and  the  rest 
of  the  verdict  while  superfluous  did  not  affect  the  assess- 
ment  of  damages,  and  as  finally  recorded  is  correct  in  form. 

It  is  claimed  that  there  was  an  undisposed  of  demurrei: 
on  file  when  default  was  taken.  The  record  does  not  sup- 
port this  contention. 

Finding  no  reversible  error  the  judgment  of  the  Superior- 
Court  must  be  affirmed. 

Aifirmed. 
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International  Packing  Company  y.  Kasimir  Kretowicz. 

Qen.  Ko.  11,621. 

1.  Assumed  bisk — when  defense  of,  sustained.  Where  the  plain- 
tiff has  worked  in  a  particular  place  for  a  number  of  months  and 
was  familiar  with  the  entire  situation,  he  is  held  to  have  assumed 
the  risk. 

2.  Assumed  bisk — tohen  promise  of  master  to  repair,  does  not 
prevent  operation  of  doctrine  of.  To  hold  the  master  liable  where 
an  alleged  promise  of  the  foreman  to  replace  an  implement  so  sim- 
ple in  its  use  as  a  box  used  to  stand  on,  is  relied  upon  to  fix 
liability,  would  extend  the  rule  of  respondeat  superior  beyond 
reasonable  limits  and  apply  it  as  never  Intended. 

3.  Sebyant — when  chargeable  toith  knowledge  of  danger.  Where 
the  danger  is  obvious  to  a  person  of  ordinary  intelligence,  the  law 
will  charge  the  servant  with  knowledge  thereof. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Alonzo  K.  Vickebs,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  BCarch  term, 
1904.    Reversed.     Opinion  filed  April  5,  1906. 

Statement  by  the  Court.  This  is  an  action  for  personal 
injuries  in  which  defendant  in  error  recovered  a  judgment 
which  it  is  now  sought  to  reverse.  He  was  injured  in  a 
hashing  machine,  used  for  cutting  or  grinding  up  lard. 
The  machine  consisted  of  a  bench  or  table  with  a  flat  sur- 
face, said  to  be-  from  four  and  a  half  to  five  feet  in  height 
from  the  floor,  and  standing  upon  legs.  In  the  top  or  sur- 
face of  the  table  was  a  round  hole  about  seven  inches  in 
diameter,  in  which  a  cylindrical  metal  hopper  of  the  same 
size  was  fitted,  leading  to  the  hashing  machinery,  which 
was  four  or  five  inches  below  the  surface  of  the  table.  This 
machinery  consisted  of  a  revolving  worm,  an  auger-like 
contrivance,  connected  with  knives. 

Defendant  in  error,  a  man  thirty-five  years  of  age,  who 
is  hereafter  referred  to  as  the  "plaintiff,"  had,  according  to 
his  testimony,  been  operating  that  machine  from  two  to 
three  weeks  immediately  prior  to  the  accident.  At  a  former 
time,  when  in  the  employ  of  the  defendant,  he  had  worked 
on  the  hashing  machine  from  two  to  three  months.     The 
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material  for  hashing  was  cut  up  and  brought  in  trucks,  and 
thrown  upon  the  table,  and  plaintiff  picked  up  the  pieces 
of  lard  and  put  them  into  the  hole.  He  says  he  piled  the 
lard  into  the  hole  or  hopper,  keeping  his  left  hand  upon 
the  pile  to  keep  it  down.  While  working  at  the  machine 
he  stood  upon  an  inverted  box  as  a  kind  of  platform,  made 
necessary,  he  says,  on  account  of  the  height  of  the  table. 
This  box  was,  according  to  his  estimate,  about  ten  inches 
high  and  twelve  by  eight  in  length  and  width.  It  was  not 
fastened,  but  was  movable  on  the  floor.  In  the  course  of 
the  day's  work  the  floor  and  the  box  became  slippery  be- 
cause of  the  fat  which  fell  on  them  in  the  progress  of  the 
work.  This,  however,  was  cleaned  up  when  the  day's  work 
was  over.  A  box  or  barrel  of  salt  was  kept  near  at  hand, 
from  which  one  of  the  employees  was  in  the  habit  of  sprink- 
ling salt  over  the  box  and  floor. 

The  plaintiff  was  engaged  in  feeding  the  machine  when 
he  received  the  injuries  complained  of.  He  states:  "I  was 
standing,  and  the  box  slipped  from  under  my  feet  and  I 
fell  against  the  machine.  I  think  it  turned  over,  because 
it  was  not  under  my  feet.  As  I  stood  and  was  feeding  that 
way  (indicating)  the  box  tipped  over."  No  one  else  saw 
the  accident. 

The  original  declaration  charged  that  it  was  the  duty  of 
the  defendant  to  use  reasonable  care  and  caution  in  pro- 
viding a  reasonably  safe  place  for  plaintiff  to  work,  but  that 
it  negligently  provided  a  table  too  high  for  plaintiff  to  work 
at,  and  wrongfully  and  negligently  provided  a  wooden  box 
about  12  by  14  inches  in  size  for  him  to  stand  on,  and 
wrongfully  allowed  the  box  to  become  greasy  and  slippery. 
More  than  a  year  afterward  an  additional  count  was  filed, 
charging  that  although  the  defendant  was  notified  that  the 
box  was  unsuitable  and  unsafe,  and  promised  it  should  be 
at  once  repaired  or  rendered  safe,  or  one  more  suitable  and 
heavier  provided,  and  thereby  caused  the  plaintiff  to  con- 
tinue in  his  said  employment,  nevertheless  defendant  neg- 
ligently permitted  said  box  to  remain  in  use  and  negligently 
allowed  it  to  become  greasy,  etc. 
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F.  J.  Canty,  for  plaintiff  in  error;  J.  C.  M.  Clow,  of 
counsel. 

ScQTT  O.  Cavettb,  Theodore  G.  Case  and  John  T. 
Murray,  for  defendant  in  error;  A.  W.  Browne,  of 
counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  defendant  below,  urges  that  it  was  not 
guilty  of  any  negligence  which  can  be  considered  the  proxi- 
mate cause  of  the  injury,  and  that  plaintiff  assumed  the 
risk  and  was  himself  guilty  of  negligence. 

In  behalf  of  defendant  in  error,  plaintiff  in  the  trial 
court,  it  is  said  in  argument  that  the  alleged  "liability  of 
the  defendant  is  predicated  upon  the  duty  of  the  master  to 
furnish  a  reasonably  safe  place  and  surroundings  for  its 
employee  to  work,"  while  engaged  in  operating  a  dangerous 
machine  containing  revolving  knives,  and  also  "upon  the 
failure  of  the  master  upon  complaint  of  the  employee  to 
carry  out  his  promise  to  remedy  the  defects  and  make  the 
place  of  work  more  secure." 

Plaintiff's  account  of  the  way  in  which  the  accident  oc- 
curred is  in  brief  that  as  he  stood  on  the  box  and  was  feed- 
ing the  machine,  "the  box.  tipped  over."  He  "fell  against 
the  machine,"  his  left  arm  went  into  the  hole  and  was 
caught  by  the  worm  and  cutting  machinery  beneath.  The 
proximate  cause  of  the  injury  was,  therefore,  the  tipping 
of  the  box  upon  which  the  plaintiff  was  standing.  His  hand 
and  arm  apparently  went  into  the  hopper,  because  by  the 
tipping  of  the  box  he  lost  his  balance  and  fell  forward  to- 
ward the  machine.  The  cause  of  the  tipping  does  not 
appear.  Whether  plaintiff  stepped  on  one  edge,  or  leaned 
so  far  forward  as  to  push  it  out  from  under  him,  we  are 
left  to  conjecture.  The  floor  and  the  box  had  become  lit- 
tered with  bits  of  lard  and  grease  in  consequence  of  the  na- 
ture of  the  work.  In  this  the  evidence  does  not  tend  to 
show  negligence  of  the  defendant.  It  appears  from  the 
testimony  of  the  plaintiff  that  after  the  work  of  the  day 
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was  over  every  thing  was  cleaned  up,  and  in  the  morning 
-when  the  work  of  another  day  began,  the  floor  was  clean 
and  the  grease  entirely  removed.  Salt  was  provided  for 
use  during  the  day  as  the  floor  became  slippery  by  reason 
of  the  accumulating  grease.  It  was  customary  to  use  it 
"to  keep  the  men  from  slipping,"  and  there  is  evidence  that 
it  was  so  used  on  the  floor  and  box.  The  danger  so  far 
as  appears  was  from  the  cutting  or  grinding  apparatus, 
which  was  at  least  four  inches  below  the  surface  of  the  table 
or  mouth  of  the  hopper.  To  reach  it  one  must  put  his  hand 
down  into  the  hopper. 

It  is  contended  in  behalf  of  the  plaintiff  that  the  box 
was  not  a  reasonably  safe  appliance.  One  of  the  plaintiff's 
witnesses  who  testifies  that  he  worked  three  years  at  the 
same  machine,  says  that  the  same  box  was  there  all  that 
time.  This  is  not  disputed.  There  is  evidence  tending  to 
show  that  the 'movement  of  the  machinery  shook  to  some 
extent  the  floor  and  surroundings.  Ijb  is  apparent  the  ac- 
cident might  have  happened  in  the  same  way  had  the  box 
been  firmly  fixed  and  the  plaintiff  slipped  while  standing  on 
it  or  on  a  fixed  platform.  From  its  long-continued  use,  so 
far  as  appears  without  question  or  complaint  up  to  the  time 
of  the  accident,  it  is  evident  that  danger  was  not  anticipated 
from  the  box.  It  was  apparently  regarded  as  affording  a 
reasonably  safe  place  upon  which  a  workman  might  stand 
when  operarting  the  machine. 

If,  however,  any  of  the  appliances  can  be  fairly  regarded 
as  not  reasonably  safe,  or  as  doubtful  in  that  respect,  and 
assuming  that  the  evidence  warranted  the  jury  in  so  find- 
ing, nevertheless  the  conditions  were  open  and  obvious. 
Plaintiff  had  worked  there  at  different  times  for  a  number 
of  months.  He  was  familiar  with  the  entire  situation.  He 
impliedly  contracted,  therefore,  not  only  to  work  under  the 
conditions  as  they  existed,  but  also  to  assume  the  risk. 
Kleinnest  v.  Kunhardt,  35  N.  E.  Rep.  (Mass.),  458-459; 
C.  &  E.  I.  R.  R.  Co.  V.  Heerey,  203  111.  492-497.  The 
case  of  Oudahy  Packing  Co.  v.  Marcan,  106  Fed.  Rep.  645, 
is  very  similar  in  its  facts  to  the  case  at  bar.     There  the 
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plaintiff,  a  minor,  was  likewise  injured  in  a  hashing  ma- 
chine. He  also  had  been  accustomed  to  use  a  box  upon 
which  to  stand.  This  having  been  broken,  he  found  a  chop- 
ping block  which  he  used  in  its  stead.  He  received  injuries 
by  the  slipping  of  this  block,  as  did  appellee  by  the  tipping 
of  the  box.  If  o  salt  was  there  used  upon  the  floor  as  it  was 
used  in  the  case  at  bar.  The  court  held  (p.  647)  that  the 
"risks  and  dangers  were  so  simple,  open,  obvious  that  the 
conclusion  is  inevitable  that  he  impliedly  contracted,  not 
only  to  work  in  this  place,  but  also  to  assume  the  danger 
of  accidents  arising  from  the  wet,  greasy  and  slippery  floor, 
and  the  revolving  cylinders  of  the  chopping  machine" ;  that 
there  was  no  substantial  evidence  upon  which  the  jury  could 
properly  render  a  verdict  in  favor  of  the  plaintiff  in  the 
case,  and  it  was  the  duty  of  the  court  below  to  direct  them 
to  return  a  verdict  against  him.  In  the  case  at  bar  there 
is  no  question  but  that  the  employee  knew  of  the  allied 
defect,  and  his  means  of  knowledge  were  at  least  equal  to 
those  of  the  master's  representatives.  Where  the  danger  is 
obvious  to  a  person  of  ordinary  intelligence  the  law  will 
charge  him  with  the  knowledge  of  it.  L.  E.  &  W.  R.  R.  Co. 
V.  Wilson,  189  HI.  89-99.  By  entering  upon  and  continu- 
ing in  the  employment  plaintiff  assumed  these  apparent, 
open  and  ordinary  risks,  and  no  negligence  can  be  charged 
against  the  iriaster  for  failure  to  remove  them. 

In  the  amended  declaration,  however,  filed  more  than  a 
year  after  the  original  count,  there  is  an  averment  that  the 
defendant  was  "notified  that  said  box  was  unsuitable  for 
that  purpose  and  an  unsafe  and  an  improper  thing  for  the 
plaintiff  to  stand  upon,"  and  that  the  defendant  promised 
to  render  it  safe  or  provide  "a  more  suitable  and  heavier 
box."  The  testimony  of  the  plaintiff,  the  only  evidence  on 
this  point,  is:  "I  did  not  notice  anything  about  the  box 
besides  its  being  slippery,  but  she  was  small.  It  was  loose. 
I  told  the  foreman  to  fix  that.  He  said  he  would  fix  it," 
and  plaintiff  says  this  promise  was  repeated.  The  foreman 
denies  this.  There  is,  however,  no  evidence  tending  to  show 
that  the  box  was  in  any  respect  less  suitable  than  it  had 
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been  during  the  weeks  and  months  when  the  plaintiff  had 
been  nsing  it  just  as  he  was  doing  at  the  time  of  the  ac- 
cident. It  is  at  least  curious  that  this  alleged  request  to 
the  foreman  should  have  been  made  only  a  few  days  before 
the  accident  for  the  first  time.  The  plaintiff  says  he  did 
not  complain  to  the  preceding  foreman.  However  that  may 
be,  the  only  thing  of  which  plaintiff  says  he  complained  was 
that  the  box  "was  loose,"  and  this  is  what  he  states  the 
foreman  promised  to  "fix."  How  it  was  to  be  fixed  or 
what  was  to  be  done  according  to  this  alleged  promise,  is 
in  no  way  indicated.  The  continued  daily  use  with  safety 
for  a  long  period  of  an  appliance  or  machine  not  obviously 
defective  or  dangerous  controverts  any  imputation  of  care- 
lessness or  negligence  in  such  use.  There  is  no  evidence 
tending  to  show  that  the  plaintiff  was  induced  to  continue 
his  work  by  this  alleged  promise  to  "fix"  the  loose  box. 
It  had  always  been  loose  and  movable.  If  that  was  a  de- 
fect, it  had  always  existed,  and  plaintiff  had  been  familiar 
with  it  from  the  beginning.  There  is  no  evidence  to  sus- 
tain the  alleged  promise  to  substitute  a  box  that  was  heavier. 
In  Webster  Manf  g  Co.  v.  Nisbett,  -205  111.  273-277,  it  is 
held  that  the  express  promise  of  the. master  to  make  needed 
repairs  when  notified  of  defects  which  render  a  service 
more  hazardous  permits  the  servant  to  continue  in  his  emr 
ployment  a  reasonable  time  without  being  guilty  of  neg- 
ligence, unless  where  the  danger  is  so  imminent  that  no 
prudent  man  would  so  continue  it.  "But  the  rule  which 
exempts  an  employee  from  assuming  the  risk  where  a  prom- 
ise to  repair  is  made,  is  designed  for  the  benefit  of  those 
engaged  in  work  where  machinery  and  materials  are  used 
of  which  the  employee  has  little  knowledge.  It  does  not 
apply  to  ordinary  labor,  which  only  requires  the  use  of 
implements  with  which  the  employee  is  familiar."  In  such 
case  the  fact  that  an  employee  asks  for  another  implement 
does  not  render  the  master  responsible  if  an  accident  occurs. 
See  Meador  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  138  Ind.,  209. 
No  implement  could  be  simpler  than  a  box  upon  which  to 
stand.     It  is  in  very  common  use  for  such  purpose.     Plain- 
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tiff  knew  as  well  as  the  foreman  or  master  under  what  con- 
ditions it  would  tip  over  or  slip  from  under  him,  and  if  he 
continued  to  work,  he  assumed  that  risk.  To  hold  the 
master  liable  where,  as  here,  an  alleged  promise  of  the  fore- 
man to  replace  or  "fix"  an  implement  so  simple  in  its  use 
as  a  box  used  to  stand  on,  is  relied  upon  to  fix  liability, 
would  extend  the  rule  of  respondeat  superior  beyond  reason- 
able limits,  and  apply  it  as  never  intended.  Cases  cited  by 
plaintiff's  attorneys,  where  a  promise  has  been  made  to  re- 
.  pair  a  defective  scaffold,  are  not  in  point 

Complaint  is  made  of  certain  instructions  given  at  re- 
quest of  plaintiff's  attorneys,  but  for  the  reasons  indicated 
and  in  view  of  the  conclusion  we  are  compelled  to  reach, 
we  deem  it  unnecessary  to  consider  the  objections  urged. 
We  are  not  unmindful  of  the  serious  nature  of  the  plain- 
tiff's injury,  but  under  the  facts  in  evidence  and  the  law 
applicable,  the  judgment  in  his  favor  cannot  be  sustained. 
It  must,  therefore,  be  reversed  with  a  finding  of  facts. 

Reversed, 


City  of  Chicago  t.  Clirist  Yerdon. 

Gen.  No.  11,914. 

1.  Streets — what  city  not  authorized  to  do.  The  streets  are 
held  and  controUed  by  the  city  for  the  use  of  the  general  public 
.and  it  cannot  grant  to  any  corporation  or  individual  an  exclusive 
right  to  their  use  or  to  the  use  of  any  part  of  them  for  private 
purposes;  and  it  is  immaterial  with  respect  to  a  person  seeking 
the  right  to  use  a  portion  of  a  public  street  for  a  private  purpose 
that  a  like  privilege  has  been  granted  to  others. 

Appeal  from  interlocutory  order.  Appeal  from  the  Superior 
•Court  of  Cook  County;  the  Hon.  Blbrdoge  Hanecy,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1904.    Reversed.    Opinion  filed  April  5,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  an  in- 
terlocutory order  granting  an  injunction  against  the  city  of 
Chicago. 
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According  to  appellee's  statement  the  purpose  of  the  bill 
is  to  prevent  the  city  "from  discriminating  against  appellee 
and  refusing  to  grant  him  a  permit  such  as  other  merchants 
in  the  same  vicinity  are  being  granted,  and  to  prevent  the 
city  of  Chicago  from  destroying  his  business  and  confiscating 
Ids  goods."  The  bill  alleges  that  appellee  has  for  a  long  time 
been  engaged  in  business  at  280  State  street  in  said  city, 
and  has  paid  license  and  other  fees  demanded  by  tbe  city, 
ivhich  now  arbitrarily  refuses  to  license  him  to  continue 
his  said  business ;  that  he-  is  paying  $100  a  month  as  rent 
for  his  said  place  of  business,  and  in  consideration  of  such 
payment  is  entitled  to  use  the  three  feet  next  adjoining  the 
l)uilding  of  which  he  is  an  occupant,  for  the  purpose  of 
displaying  his  wares.  He  bases  his  claim  to  be  so  entitled 
upon  his  lease  from  the  owner  of  the  building  and  upon 
Sections  1837-8  of  the  Municipal  Code,  which  are  as  fol- 
lows: 

"Storage  on  Street,  Alley  or  Sidewalk.  No  street,  alley 
or  sidewalk  shall  be  used  for  the  storage  of  goods,  wares 
or  other  merchandise  of  any  kind  or  description  whatever 
which  will  occupy  a  greater  space  than  three  feet  next  the 
building  or  boundary  line  of  his  or  her  lot.'* 

"Manner  of  Storage.  No  clothing,  goods,  wares,  mer- 
•chandise,  boxes,  poles  or  other  articles  or  things  shall  be 
placed  or  piled  on  the  sidewalk  in  front  of  any  store,  shop 
or  other  place  in  said  city  so  as  to  occupy  more  than  three 
ieet  next  to  the  building." 

He  further  sets  up  the  fourth  section  of  an  ordinance 
•enacted  July  14,  1904,  which  relates  to  compensation  to  be 
paid  the  city  for  use  of  space  under  the  sidewalks,  and 
•clearly  has  no  relation  to  the  use  of  space  upon  the  surface 
of  sidewalks  or  streets.  Appellee  claims  to  have  offered  the 
city  such  compensation  as  it  might  demand,  which  was  re- 
fused. He  claims  that  while  the  city  prevents  him  from 
using  such  space,  it  does  not  interfere  with  other  merchants 
who  are  allowed  to  erect  permanent  structures  on  said  three 
feet  of  sidewalk  space. 

T3ie  answer  of  the  city  sets  forth  a  provision  of  its  ordin- 
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ances  in  force  during  the  whole  time  of  appellee's  occupancy 
as  follows :  "No  person  shall  erect  any  booth  or  establish  or 
fix  any  stand  for  the  sale  of  fruits,  books  or  other  merchan- 
dise, or  any  article  or  thing  of  value  whatever,  encumbering 
any  part  or  portion  of  the  streets  or  sidewalks,  under  the 
penalty  of  not  more  than  five  ($6)  dollars  for  each  oflfense." 

It  is  further  answered  that  said  stand  is  used  not  only  for 
the  display  but  for  the  sale  of  fruit  and  flowers  by  appellee 
and  that  it  is  wholly  upon  the  public  sidewalk,  and  no  part 
of  it  on  private  property. 

The  injunction  complained  of  restrains  the  city's  officials 
and  employees  from  interfering  with  the  complainant  in  the 
prosecution  of  his  business  at  the  place  alleged  until  the 
further  order  of  court,  and  was  granted  upon  bill,  answer 
and  replication  without  bond. 

Michael  F.  Sullivan,  Assistant  Corporation  Counsel, 
for  appellant;  Edgar  Bbgnson  Tolman,  Corporation 
Counsel,  of  counsel. 

Morris  Frisch  and  Henry  J.  Gibbs,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
The  injunction  cannot  be  sustained  upon  the  face  of  the 
bill  itself.  The  city  has  no  power  by  permit,  ordinance  or 
otherwise  to  convert  or  appropriate  any  portion  of  the  side- 
walks upon  public  streets  for  private  use.  The  streets  are 
held  and  controlled  in  trust  for  the  use  of  the  general  public, 
and  "no  corporation  or  individual  can  acquire  an  exclusive 
right  to  their  use,  or  to  the  use  of  any  part  of  them  for 
private  purposes."  Smith  v.  McDowell,  148  111.  51-64; 
John  Anisfield  Co.  v.  Grossman,  98  IlL  App.  180-187; 
Ileineck  v.  Grosse,  99  111.  App.  441-443,  and  cases  there 
cited;  Pennsylvania  Co.  v.  City  of  Chicago,  181  111.  289- 
296 ;  People  ex  rel.  v.  Harris,  203  111.  272-282.  The  sec- 
tions of  the  ordinance  referred  to  in  the  bill  confer  no  au- 
thority such  as  appellee  claims,  and  if  they  did  would  be 
invalid.  It  is  no  groimd  for  the  relief  sought  that  others 
are  doing  the  same  thing  without  interference,  if  such  is 
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the  fact  Such  discrimination  if  it  exists  is  indefensible. 
It  is  the  duty  of  the  city  authorities  to  enforce  the  laws  and 
ordinances  equally  and  without  fear  or  favor.  If  they 
do  not,  the  remedy  is  not  to  restrain  them  from  such  en- 
forcement as  they  may  be  attempting.  Other  remedies  are 
available.  In  this  case  the  answer  shows  a  clear  violation 
of  the  ordinances  of  the  city  on  the  part  of  the  appellee. 
His  counsel's  brief  makes  no  pretense  of  defending  the  in- 
junction order.     It  will  be  reversed. 

Reversed. 


Minnie  8.  Mahon,  et  al.,  v.  People  of  State  of  UlinoiSf 
ex  rel.  Robertson. 

Oen.  No.  12,173. 

h  Habeas  oobfus — when  writ  of  error  lies  to  review  fudgment 
4n.  A  writ  of  error  lies  to  review  a  judgment  entered  upon  a  peti- 
tion for  the  writ  of  habeas  corpus  where  the  contentions  were 
ever  the  custody  of  a  child  between  parties  asserting  rights 
thereto. 

2.  Habeas  oobfus — when  lies.  Habeas  corpus  lies  to  determine 
the  custody  of  a  child  where  neither  of  the  parties  contending 
therefor  possesses  any  special  legal  right 

3.  Custody  op  child— Tioio  determined.  Where  neither  of  the 
parties  contending  for  the  right  of  custody  have  any  special  legal 
right,  the  question  is  determined  according  to  the  best  interests 
of  the  child  and  by  a  consideration,  among  other  things,  of  the 
affectionate  care  which  would  be  bestowed,  the  educational  facili- 
ties granted,  the  financial  opportunities  enjoyed  and  the  social 
position  attained. 

Habeas  corpus  proceeding.  Appeal  from  the  Circuit  Court  of 
Gook  County;  the  Hon.  Lockwood  Honobb,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1905.  Affirmed. 
Opinion  filed  April  5,  1905. 

'     Rosenthal^  Kukz  &  Hibschl,  for  appellants, 

Lyndew  Evans,  for  appellee. 

Mr.  Justice  Preeman  delivered  the  opinion  of  the  court. 
32 
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This  is  an  appeal  from  an  order  of  the  Circuit  Court 
awarding  the  custody  of  Emilie  Wallace  Robertson,  a  child 
six  years  of  age,  to  her  aunt,  Margaret  Robertson,  who  pro- 
poses to  take  the  child  to  her  own  home  in  England.  To 
this  end  she  applied  for  a  writ  of  habeas  corpus,  and  the 
court  ordered  the  respondents  to  deliver  the  child  to  her 
custody. 

It  is  first  urged  on  the  part  of  appellee  that  the  appeal 
should  be  dismissed  because  it  is  argued  that  in  a  habeas 
corpus  proceeding  no  appeal  nor  writ  of  error  will  lie.  In 
a  recent  case  (Cormack  v.  Marshall,  211  111.  519),  which 
was  an  original  proceeding  in  the  Supreme  Court  in  a  cause 
previously  litigated  in  the  Circuit  Court,  it  is  held  by  a 
majority  of  the  court  that  in  contentions  over  the  custody 
of  a  child  between  parties  asserting  rights  thereto,  the  pro- 
ceeding under  a  writ  of  habeas  corpus  may  be  regarded  as 
a  private  suit  in  which  the  public  is  not  concerned.  It  is 
not  to  be  treated  as  though  the  child  was  contending  for  its 
own  liberty,  but  rather  as  a  contest  between  other  persons 
claiming  to  be  interested.  In  such  case,  the  order  of  a 
court  having  competent  jurisdiction  is  a  final  order  (Idem, 
p.  625)  from  which  in  the  absence  of  a  statutory  provision 
allowing  an  appeal,  which  it  is  said  "only  lies  where  ex- 
pressly authorized"  (Idem,  p.  529),  a  writ  of  error  will  lie. 
In  the  case  at  biar,  however,  counsel  unite  in  the  suggestion 
that  for  the  sake  of  avoiding  delay,  the  cause  shall  be  dis- 
posed of  on  the  merits,  in  case  we  are  of  opinion  that  either 
an  appeal  or  writ  of  error  will  lie. 

William  McG.  Robertson,  the  father  of  the  child  as  to 
the  custody  of  whom  this  controversy  arises,  was  bom  in 
Glasgow,  Scotland,  about  the  year  1867,  and  came  to  Chi- 
cago in  1892.  He  was  then  and  continued  to  be  a  British 
subject.  He  married  in  Chicago  and  the  child  in  con- 
troversy was  bom  here  August  13,  1898.  The  mother  died 
four  days  thereafter,  and  the  father  placed  the  infant  in 
the  custody  of  appellants  October  12,  1898.  Since  that 
time  they  have  had  her  in  their  charge,  apparently  caring 
for  her  with  tenderness  and  affection.     The  father  died 
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in  Chicago  March  24^  1904^  leaving  a  will  apparently  exe- 
cuted upon  the  day  of  his  death.  In  and  by  that  instru- 
menty  after  providing  for  some  small  legacies^  he  leaves  the 
main  portion  of  his  estate,  estimated  to  be  worth  not  more 
than  $6,000,  and  possibly  not  over  about  $4,000,  to  his 
daughter  and  under  the  control  of  trustees,  the  income  and 
such  of  the  principal  as  in  the  opinion  of  the  trustees  may 
be  necessary,  to  be  used  for  the  support,  education  and 
maintenance  of  the  child  until  she  shall  attain  the  age  of 
twenty-five  years.  Then  half  of  the  estate  is  to  be  paid  to 
her,  and  the  rest  held  in  trust  as  before  until  she  shall  reach 
the  age  of  forty  years.  The  will  provides  further  as  fol- 
lows :  "In  the  past  I  have  always  paid  Mrs.  Thomas  Mahon 
twenty-five  dollars  per  month  for  the  support,  education 
and  clothing  of  my  said  infant  daughter,  but  this  shall  be 
a  question  with  the  trustees  as  to  what  payments  can  be 
made  with  the  money  at  hand.  I  have  always  held  the 
right,  that  as  my  said  daughter  was  my  only  child,  I  have 
refused  to  promise  or  grant  to  Mrs.  Thomas  Mahon  or  any 
other  person  a  contract  or  right  to  care  for  my  said  daugh- 
ter Emilie  throughout  her  life,  and  I  trust  the  trustees  will 
see  fit  to  carry  out  the  same  arrangement  during  her 
minority." 

It  is  claimed  by  appellants  that  the  Circuit  Court  was 
without  jurisdiction  to  exercise  its  powers  under  the  writ 
of  habeas  corpus,  since  it  is  said  "there  are  other  more  apt 
tribunals  established  for  the  purpose  of  determining  the 
custody  of  the  child,"  and  that  "a  court  of  guardianship  is 
the  appropriate  tribunal."  We  do  not  regard  this  as  an 
open  question  in  a  case  like  that  before  us,  and  need  not 
consider  the  contention  further.  As  said  In  re  Bullen,  28 
Kan^.  657-563,  "as  to  children  at  least  the  scope  of  the  writ 
has  been  largely  extended."  Cormack  v.  Marshall,  supra, 
p.  624.  'Not  is  it  important  to  consider  whether  the  chil5 
is  in  legal  contemplation  an  American  citizen.  She  is  the 
daughter  of  a  British  subject,  although  she  was  bom  in  this 
country.  But  it  may  sometimes  be  the  duty  of  the  court  to 
expatriate  a  child  who  is  a  citizen  (In  re  Bullen,  supra,  p. 
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786),  and  assuming  for  the  sake  of  the  argument  that  she 
may  be  so  regarded  the  controlling  question,  nevertheless, 
is,  what  is  for  the  best  interest  of  the  child  ? 

This  is  a  question  which  it  is  ^ot  always  easy  to  deter- 
mine. In  the  case  at  bar  neither  party  has  any  special  legal 
right.  The  father  placed  the  child  in  the  care  of  appellants 
when  she  was  less  than  two  months  old.  She  has  been  in 
their  charge  ever  since,  although  it  appears  he  intended  ulti- 
mately to  reclaim  her,  in  view  of  his  second  marriage,  which 
was  about  to  occur.  While  the  father  was  compensating 
appellants,  nevertheless  it  would  appear  that  they  bestowed 
upon  the  motherless  little  one  care  and  attention  beyond  the 
power  of  money  to  purchase.  The  father  recognized  the 
fact  that  the  child  had  become  attached  to  these  foster  par- 
ents, and  they  to  her,  to  such  an  extent  that  he  proposed 
gradually  to  wean  her  away  after  his  remarriage,  rather 
than  by  hasty  separation  unnecessarily  to  wound  the  feel- 
ings of  both.  After  the  father's  death  the  trustees  appointed 
by  his  will  decided  that  so  far  as  their  authority  went  the 
child  should  remain  with  appellants  as  before,  the  latter 
to  receive  the  net  income  of  the  estate  held  in  trust  for  the 
child's  benefit  Appellants  now  offer  to  keep  and  clothe 
the  little  one  suitably  until  she  shall  come  of  age  for  affec- 
tion's sake,  without  any  compensation.  It  appears  that  they 
own  a  modest  home  in  the  suburbs  of  Chicago,  which  is  still 
incumbered  for  about  two-thirds  of  its  value.  They  are  in 
receipt  of  a  modest  income  earned  by  the  husband  and 
oldest  son.  Under  these  circumstances  the  fact  that  they 
are  willing  to  burden  themselves  for  the  support  of  the  little 
one  is  strong  evidence  of  affection,  and  warrants  the  belief 
that  so  far  as  is  in  their  power  the  child  would  be  carefully 
and  lovingly  trained,  educated  and  provided  for.  It  must 
be  with  great  hesitation  that  a  court  would  venture  to  sever 
the  ties  of  affection  between  appellants  and  the  child  who 
has  known  no  other  care,  to  whom  they  have  filled  the  place 
of  parents  almost  from  the  hour  of  its  birth,  more  than  six 
years ;  and  this  may  only  be  done  when  it  becomes  apparent 
that  the  best  interests  of  the  child  so  require. 
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It  is  evident,  however,  that  the  child's  interest  may  so 
require.  Appellants,  no  longer  youthful,  are  chiefly  de- 
pendent for  their  income  upon  the  daily  earnings  of  the 
husband.  Should  anything  happen  to  incapacitate  him, 
even  temporarily,  they  might  speedily  become  unable  to  do 
for  the  child  as  they  otherwise  would,  or  even  to  continue 
its  support  and  education  at  all.  Should  the  wife  lose  her 
health  or  become  otherwise  incapacitated,  it  might  easily 
happen  that  the  little  one  would  become  dependent  upon 
the  care  or  eventually  the  charity  of  strangers.  Her  ovm 
estate  in  the  hands  of  the  trustees  in  this  country  left  by 
her  father  is  likely  to  be  small,  perhaps  not  more  than  about 
four  thousand  dollars  all  told.  She  has  no  relatives  here, 
and  if  deprived  by  any  of  the  frequent  contingencies  of 
life  of  the  care  and  direction  of  the  generous  woman  who 
has  stood  in  the  place  of  mother,  the  child  would  certainly 
be  left  in  a  most  unfortunate  position. 

On  the  other  hand,  the  petitioner  is  a  sister  of  the  child's 
deceased  father.  She  is  one  of  three  unmarried  sisters, 
women  of  refinement  living  together  in  London,  each  of 
whom,  it  appears,  has  an  income  of  about  a  thousand  dollars 
a  year.  The  sisters  join  with  petitioner  in  wishing  to  care 
for  the  child  and  "bring  her  up  in  accordance  with  the  con- 
dition of  her  family."  There  are  two  other  sisters,  one 
married  and  one  about  to  be.  Here  is  a  circle  of  rela- 
tives all  in  comfortable  financial  condition,  the  loss  of  one 
or  more  of  whom  would  still  leave  the  child  with  those  upon 
whom  she  can  in  all  human  probability  safely  rely  for  such 
care  and  attention  as  her  orphaned  condition  must  naturally 
invoke.  They  have  shown  their  interest  in  their  brother's 
parentless  child  by  sending  petitioner  across  the  sea  at  no 
inconsiderable  expense  and  instituting  these  proceedings, 
when  the  request  that  she  be  given  up  to  her  relatives  was 
denied  her.  They  are  her  natural  guardians.  It  was  stated 
by  the  trial  judge  in  deciding  the  question  that  it  had  been 
made  to  appear  to  him,  the  father  had  desired  to  entrust  the 
child  to  his  sisters  in  his  lifetime,  a  request  which  at  that 
time  for  sufficient  reasons  they  were  unable  to  comply  with. 
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Without  pursuing  the  discussion  fui-ther,  it  must  suffice  to 
say  we  are  satisfied  that  so  far  as  human  foresight  can  go^ 
it  is  decidedly  for  the  child's  interest  that  she  should  be 
awarded  to  the  custody  of  the  petitioner.  This  considera- 
tion must  prevail,  and  the  judgment  of  the  Circuit  Court 
must  therefore  be  affirmed. 

Affirmed, 


Leverett  B.  Sidway  and  Henry  T.  Sidway  v.  Ameriean 
Mortgage  Company  of  Scotland,  Limited. 

Gen.  No.  11^96. 

1.  AoENiy- «?7ien  forfeits  right  to  compensation.  An  agent  for- 
feits his  right  to  compensation  for  gross  misconduct  and  for  inten- 
tional frauds  committed  against  his  principal. 

2.  Compound  interest — u>hen  allowance  of,  improper.  The  al- 
lowance of  compound  interest  upon  money  collected  by  an  agent 
and  not  reported  to  his  principal,  is  improper. 

Bill  for  accounting.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edwabd  F.  Dunne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1904.  Affirmed.  Opinion  filed 
April  5.  1905. 

Statement  by  the  Court.  Defendant  in  error  filed  its  bill 
in  the  Circuit  Court  of  Cook  county  against  plaintiffs  in 
error  for  an  accounting.  For  several  years  prior  to  the 
beginning  of  the  suit  plaintiffs  in  error  had  acted  as  the 
agents  of  defendant  in  error,  in  loaning  money,  collecting 
interest  and  in  managing  and  renting  property.  The  bill 
claims  that  plaintiffs  in  error  collected  large  sums  of  money 
for  defendant  in  error,  and  did  not  report  them  or  pay  them 
over  to  defendant  in  error.  Plaintiffs  in  error  claim  they 
are  entitled  to  extraordinary  compensation  for  certain  extra 
services  alleged  to  have  been  rendered  between  the  years 
1884  and  1896,  and  to  certain  commissions  not  earned  at 
the  time  business  between  them  was  terminated. 

The  cause,  being  at  issue,  was  referred  to  a  master  to 
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take  proofs  and  report  his  conclusions  of  law  and  fact.  Upon: 
the  coming  in  of  the  master's  report,  exceptions  were  filed 
by  both  parties!  The  exceptions  of  defendant  in  error  were 
overruled.  Some  of  the  exceptions  of  plaintiffs  in  error 
were  sustained  and  the  others  were  overruled. 

The  master  reported  the  total  amount  due  from  plaintiffsi 
in  error  to  defendant  in  error  on  May  9,  1902,  was  $32,- 
484.46.  After  finding  from  the  evidence  that  there  was 
on  July  9,  1896,  a  balance  due  to  defendant  in  error  of 
$23,748.17,  the  master  added  interest  at  the  rate  of  five 
per  centum  per  annum  on  certain  collections  made  by  plain- 
tiffs in  error,  without  the  knowledge  of  defendant  in  error,, 
and  retained  by  plaintiffs  in  error,  from  the  respective  dates 
of  the  collections  to  the  date  of  commencement  of  the  suit, 
amounting  to  $1,401.10.  This  sum  was  added  by  the. 
master  to  the  balance  of  $23,748.17,  making  a  total  of 
$25,149.27.  To  this  total  he  added  interest  at  five  per 
centum  per  annum  to  May  9,  1902,  making  the  total 
amount  which  he  found  due  and  for  which  he  recommended 
a  decree  be  entered.  The  court  in  its  decree  approved  the 
master's  report  as  to  the  amount  due  on  the  filing  of  the  bill 
July  9,  1896,  and  finds  that  in  addition  thereto  there  was 
due  defendant  in  error  interest  on  certain  items  constituting 
a  part  of  said  sum  from  the  dates  respectively  of  the  col- 
lections of  such  items,  amounting  to  $8,525.84,  making  a 
total  amount  due  defendant  in  error  $32,274.01,  for  which 
amount,  together  with  $721.47  taxed  as  costs,  the  court  en- 
tered a  decree  against  plaintiffs  in  error. 

The  court  further  found  that  W.  F.  Pace  recovered  a 
judgment  on  April  24,  1895,  against  L.  B.  Sidway,  one  of 
plaintiffs  in  error,  in  the  Circuit  Court  of  Boone  county, 
Arkansas,  for  $1,353.82,  which,  with  interest  at  six  per 
cent  per  annum  and  costs,  was  still  due  and  unpaid;  that 
this  judgment  was  for  services  rendered  to  defendant  in 
error,  and  ordered  that  plaintiffs  in  error  should  have  credit 
on  the  amount  found  due  from  them,  for  $2,023.96,  the 
amount  of  said  judgment  and  interest ;  but  that  in  the  event 
the  defendant  in  error  showed  to  the  court  at  any  time  that 
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it  has  paid  said  judgment  of  W.  F.  Pace,  it  was  to  have 
execution  therefor  against  plaintiffs  in  error. 

From  this  decree  plaintiffs  in  error  prosecute  this  writ- 

Lee  D.  Mathias,  for  plaintiffs  in  error;  Lobenzo  C. 
Brooks^  of  counsel. 

Bentley  &  Burling,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

It  is  urged  by  plaintiffs  in  error  that  the  decree  is  err 
roneous,  in  that  it  does  not  allow  them  credit  for  services 
to  the  amount  of  $44,500,  and  for  commissions  $2,111.56. 
They  also  complain  of  the  allowance  of  interest  to  defendant 
in  error  on  the  sums  held  in  the  alleged  suspense  account. 

The  question  of  fact  as  to  whether  the  Sidway  claim  for 
extra  services  amounting  to  $44,500,  or  any  other  sum, 
should  be  allowed  or  not,  turns  upon  the  contract  between 
the  parties.  The  mortgage  company  contends  that  the  busi* 
ness  between  the  parties  was  all  conducted  upon  the  basis 
set  forth  in  the  letter  of  Sidway  to  the  company  dated  De- 
cember 21,  1881.  In  this  letter  Sidway  had  said:  ♦  *  ♦ 
"We  will  undertake  to  make  such  loans  upon  five  years  time 
and  to  care  for  and  manage  them  up  to  and  including  their 
maturity  and  collection  to  the  best  of  our  ability,  for  a 
compensation  of  5j^.  *  *  ♦  We  shall  at  all  times  take 
pleasure  in  advising  your  board  of  matters  in  America 
which  may  be  of  importance  to  the  company's  business.'* 
Sidways,  on  the  other  hand,  contend  that  this  letter  was 
never  acted  upon,  and  that  no  business  was  ever  done  under 
it  Their  contention  is  that  in  1884,  while  Mr.  Tait  was 
on  a  visit  to  America,  a  verbal  agreement  was  made  whereby 
the  company  was  to  furnish  Sidway  $400,000  in  each  year 
upon  which  he  could  earn  commissions  amounting  to  $20,- 
000  per  annum,  in  consideration  of  which  Sidway's  firm 
was  to  do  the  business  of  the  company  in  the  United  States 
and  look  after  their  former  business  done  by  other  agents, 
charging  the  company  little,   if  anything,  more  than  cost 
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for  it,  including  the  management  of  the  Corbin  farms  and 
other  farms  that  were  expected  to  be  foreclosed. 

The  master  found  adversely  to  the  Sidways  upon  their 
claims  as  to  this  contract.  The  Circuit  Court  has  approved 
that  finding;  and  from  our  examination  of  the  evidence  we 
find  no  reason  for  dissenting  from  the  conclusions  of  the 
Circuit  Court.  The  improbability  that  the  evidence  of  so 
important  a  contract  should  be  left,  to  rest  in  parol  testi- 
mony; the  inherent  improbability  that  the  company  agreed 
to  furnish  $400,000  annually  for  loans  which  were  to  run 
for  five  years,  in  view  of  the  amount  of  its  capital  stock; 
the  fact  that  the  company  had  been  making  a"  continual 
breach  of  the  supposed  agreement  for  five  years,  and  yet 
H.  T.  Sidway,  on  his  visit  to  Edinburgh  in  1889,  made 
no  direct  reference  to  the  arrangement  of  1884,  or  its 
breach ;  the  fact  that  a  careful  search  failed  to  reveal  any- 
thing in  the  files,  records  or  correspondence  of  the  company 
showing  any  reference  to  such  a  contract;  Sidway^s  testi- 
mony to  the  effect  that  the  terms  of  the  contract  or  its 
continual  breach,  or  the  failure  of  the  company  to  pay  for 
the  extra  services  never  became  the  subjects  of  correspon- 
dence between  the  parties;  that  Bogue^^  Sidway's  partner, 
never  heard  of  the  contract, — all  these  and  other  facts  and 
circumstances  appearing  in  the  record  convince  us  that  no 
such  contract  was  made,  and  that  the  finding  of  the  master 
to  that  effect  is  correct,  under  the  evidence.. 

Th^re  is  also  abundant  evidence  in  the  record  to  justify 
the  master^s  finding  that  the  Sidways  are  not  entitled  to 
any  compensation  for  extra  services.  The  services  relating 
to  the  Corbin  farms  and  to  the  Oregon  inspection  of  securi- 
ties and  properties  were  without  doubt  of  a  special  char- 
acter, but  they  were  settled  and  paid  for,  as  shown  by  the 
correspondence  and  other  evidence,  long  before  this  suit 
was  commenced.  The  other  special  or  extra  services  came 
within  the  letter  of  December,  1881,  which  we  think  ex- 
pressed the  contract  between  the  parties,  and  plaintiffs  in 
error  are  not  entitled  to  extra  compensation  therefor.  The 
evidence  shows  that  Sidway,  at  the  time  the  services  were 
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rendered,  did  not  consider  that  he  was  entitled  to  compensa- 
tion therefor. 

The  evidence  relating  to  the  question  of  the  special  ser* 
vices  is  too  voluminous  to  be  referred  to  in  detail  to  any 
extent,  without  extending  this  opinion  beyoud  any  reason- 
able length,  and  we  must  therefore  necessarily  confine  our- 
selves to  a  short  statement  of  our  conclusions  upon  this 
branch  of  the  case.  These  conclusions  are,  that  the  sers'ices 
rendered,  other  than  those  which  were  paid  for,  were  only 
such  as  the  Sidways  were  bound  to  render  under  the  terms 
of  the  letter  of  December,  1881 ;  that  in  the  letters  of  the 
Sidways  up  to  about  1894,  they  recognized  their  obligation 
to  render  the  services  which  they  did  render  under  the  con- 
tract and  without,  extra  compensation  therefor ;  and  that 
this  inference  is  further  justified  from  the  fact  that  no 
claim  for  extra  compensation  was  made  by  Sidway  during 
his  visits  to  Edinburgh  in  1891,  1892  and  1894. 

The  claim  made  by  plaintiffs  in  error  for  commissions 
appeared  in  the  monthly  statement  of  August  10,  1896,  as 
follows:  ''To  com.  on  int.  unpaid  per  stat.  herewith, 
$2,111.56."  Sidways  in  our  opiniop  had  no  right  to  make 
this  charge  or  claiqi  because  their  services  as  agents  under 
the  agreement  included  the  care  and  collection  of  loans,  and 
these  commissions  were  not  due  and  payable  until  the  in- 
terest coupons  were  collected,  and  were  to  be  taken  out  of 
the  moneys  collected. 

Prior  to  making  this  charge  Sidway  had  written  to  the 
company,  "We  will  expect  you  to,  without  unnecessary 
delay,  take  such  reasonable  time  for  taking  your  business 
off  our  hands  as  circumstances  and  your  distance  from  Chi- 
cago requires."  Thus  Sidway  had  given  up  the  business 
of  the  company  several  months  before  this  charge  or  claim 
for  commissions  on  uncollected  interest  was  made.  In  the 
letter  of  December,  1881,  it  was  provided  that  the  commis- 
sion of  21/2/'^,  which  Sidways  were  to  receive  from  the  com- 
pany, should  be  paid  "by  deducting  one-fifth  part  of  it  from 
each  annual  coupon  when  collected  from  borrower."  Clearly, 
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under  the  provisions  of  the  contract,  plaintiffs  in  error  were 
not  entitled  to  these  commissions. 

There  is  another  obvious  reason,  clearly  appearing  in  the 
evidence,  for  not  allowing  to  plaintiffs  in  error  these  com- 
missions. There  is  no  reasonable  doubt  that  Sidway,  Bogue 
&  Company,  and  L.  B.  Sidway  &  Company  are  defaulting 
agents  of  defendant  in  error,  in  that  they  collected  money 
belonging  to  the  company  and  retained  it,  not  only  without 
reporting  the  transactions  to  the  company,  but  they  falsely 
reported  certain  securities  in  hand,  when  in  fact  they  had 
been  fully  paid.    This  was  gross  misconduct. 

In  Prescott  v.  White,  18  111.  App.  324,  it  is  held:  "For 
gross  misconduct  in.  the  course  of  his  agency,  or  intentional 
frauds  upon  his  principal,  he  (the  agent)  may  be  held  to 
have  forfeited  all  right  to  compensation  as  respects  any  of 
the  business  of  the  principal  into  which  such  fraud  or  mis- 
conduct shall  have  entered :  Story  on  Agency,  pp.  332-333 ; 
Vennum  v.  Gregory,  21  Iowa  326;  Sea  v.  Carpenter,  16 
Ohio  412 ;  Jones  v.  Hoyt,  25  Conn.  386.'* 

For  these  reasons  the  decree  of  the  Circuit  Court  properly 
denied  plaintiffs  in  error  credit  for  the  commissions  claimed. 

Defendant  in  error  has  assigned  cross  errors  under  which 
it  claims  that  the  court  should  not  have  modified  the  mas- 
ter's report  by  striking  out  the  compound  interest  which  the 
master  allowed  upon  the  amounts  of  the  collections  which 
were  held  by  plaintiffs  in  error  and  not  reported.  We  think 
the  court  ruled  properly  in  refusing  to  allow  the  company 
compound  interest  on  these  amounts. 

The  decree  of  the  Circuit  Court  is  a£Srmed. 

Affirmedm 
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Chicago  Title  ft  Tmst  Company,  executor,  et  al.  t. 
Charles  G.  Wheeler,  for  use,  etc.,  et  aL 

Oen.  No.  11,61A. 

1.  Garnishment — tohen  executor  not  subject  to.  An  executor 
named  in  a  will  is  not  subject  to  garnishment,  with  respect  to  any 
money  or  other  estate  belonging  to  any  devisee  or  legatee  under 
the  will,  by  virtue  of  the  Act  of  1897,  before  probate  of  the  will 
and  before  letters  had  been  issued;  nor  does  the  subsequent  ap- 
pointment, pending  the  garnishment  proceeding,  of  such  executor, 
relate  back  and  validate  the  proceedings  prematurely  instituted. 

2.  ExECUTOB— Dotoer  of,  before  probate.  The  provisions  of  our 
Administration  Act  which  declare  that  until  probate  an  executor's 
power  shall  extend  to  the  burial  of  the  deceased,  etc.,  must  be 
read  not  only  as  a  limitation  on  the  exercise  of  the  powers  given 
by  the  will,  but  as  a  prohibition  upon  the  exercise  of  all  other 
powers  except  those  enumerated,  until  after  the  probate  of  the  wHl 
and  the  quallilcation  by  the  executor. 

Garnishment  proceeding.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbbidoe  Hanect,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1904.  Reversed. 
Opinion  filed  April  5.  1905. 

Statement  by  the  Court.  This  writ  of  error  is  prosecuted 
to  reverse  a  judgment  in  garnishment  rendered  against 
plaintiflF  in  error,  Chicago  Title  4;  Trust  Company,  as 
executor  of  the  will  of  Sarah  J.  Wheeler,  deceased,  and  in 
favor  of  Charles  G.  Wheeler  for  use  of  Kate  Elkins  Daniels, 
executrix,  etc. 

On  or  about  January  10,  1902,  Sarah  J.  "Wheeler  died, 
testate,  leaving  a  will  wherein  she  nominated  the  Chicago 
Title  &  Trust  Company  as  executor  of  her  estate.  The  will 
bequeathed  to  Charles  G.  Wheeler,  one  of  defendants  in 
error,  a  l^acy  of  $6,000.  On  January  17,  1902,  he  as- 
signed the  legacy  to  the  Chicago  Title  &  Trust  Company 
to  secure  a  loan  of  $1,500.  Five  days  later,  on  January 
22,  1902,  Charles  G.  Wheeler  for  use  of  Hettie  M.  Elkins 
and  Kate  Elkins  Daniels,  executors  of  the  estate  of  Henry 
K.  Elkins,  deceased,  instituted  a  garnishment  suit  against 
the  "Chicago  Title  &  Trust  Company,  a  corporation,  and 
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the  Chicago  Title  &  Trust  Company,  executor  of  the  last 
will  and  testament  of  Sarah  J.  Wheeler,  deceased."  The 
writ  was  served  on  the  same  day.  On  January  23,  the  day 
after  the  service  of  the  writ,  the  Chicago  Title  &  Trust 
Company  filed  in  the  Probate  Court  of  Cook  county  its 
petition  for  letters  testamentary  on  Mrs.  Wheeler's  estate. 
The  will  was  admitted  to  probate  on  February  25,  1902, 
and  letters  were  issued  to  Chicago  Title  &  Trust  Company 
as  executor,  on  February  26,  1902. 

On  February  25,  1902,  Charles  G.  Wheeler  assigned  his 
legacy  to  Augustus  W.  Wheeler,  one  of  the  plaintiffs  in 
error,  subject,  however,,  to  the  previous  assignment  to  the 
Chicago  Title  &  Trust  Company  for  the  loan  above  men- 
tioned. Neither  of  said  assignments  was  filed  for  record 
in  the  Probate  Court  of  Cook  county  until  the  26th  of 
February,  1902,  after  the  service  of  the  writ  of  garnish- 
ment in  this  case,  but  on  the  day  letters  were  issued. 

Pending  the  suit>  Hetty  M.  Elkins  died,  and  the  cause 
was  continued  for  the  use  of  Kate  Elkins  Daniels,  surviving 
executor. 

The  Chicago  Title  &  Trust  Company  filed  an  answer  in 
its  corporate  capacity  (not  as  executor),  and  upon  hearing 
was  discharged.  It  also  filed  an  answer,  sued  by  the  name 
Chicago  Title  &  Trust  Company,  executor  of  the  last  will 
and  testament  of  Sarah  J.  Wheeler,  deceased,  garnishee, 
setting  up  the  facts  as  to  the  death  of  Mrs.  Wheeler,  the 
naming  of  the  company  as  executor,  the  petition  for  letters, 
the  date  of  the  probate  of  the  will  and  of  the  issuance  of 
letters,  that  the  company  was  not  executor  of  the  will  when 
the  writ  was  served,  and  prayed  the  same  advantage  of  its 
answer  as  if  the  facts  had  been  pleaded  in  abatement  of  the 
writ  and  affidavit,  and  that  the  writ  and  affidavit  be  quashed. 

A  conditional  judgment  was  entered  against  the  trust 
company  as  executor,  and  the  cause  was  continued  until 
an  order  of  distribution  should  be  entered  in  the  Probate 
Court,  Subsequently  the  Probate  Court  entered  an  order 
directing  the  distribution  of  $2,000  of  the  legacy  and  re- 
citing the  conditional  judgment,  and  providing  that  if  final 
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judgment  should  be  entered  in  this  garnishment  proceed- 
ing against  the  garnishee  and  the  same  be  not  reversed  upon 
appeal,  the  executor  should  pay  and  satisfy  the  judgment 
«nd  costs  and  pay  the  balance  of  the  $2,000,  if  any,  to 
August  W.  Wheeler  or  his  assigns.  Thereupon,  on  proof 
of  the  facts  above  stated,  a  final  judgment  was  entered  in 
the  Circuit  Court  for  the  whole  of  the  $2,000  in  favor  of 
the  nominal  plaintiff,  Charles  G.  Wheeler. 

Eugene  H.  Gaknett,  for  plaintiffs  in  error;  G-wynw 
Gaenett,  of  counsel. 

Morton  Denisoit  Hitll^  for  defendants  in  error. 

Me.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  question  upon  which  this  case  turns  is,  whether  or 
not  under  our  statutes,  an  executor  named  in  any  will  may 
be  gamisheed  with  respect  to  any  money  or  other  estate 
"^belonging  to  any  devisee  or  legatee  under  any  wilP^  by 
virtue  of  the  Act  of  1897,  before  probate  of  the  will  and  be- 
fore letters  have  been  issued  by  the  court  in  which  the  will 
fnust  be  probated. 

So  far  as  we  are  advised,  this  question  has  not  been  be- 
fore the  Supreme  Court  of  this  state.  In  passing  upon  the 
question,  we  are  therefore  compelled  to  construe  the  statutes 
of  this  state  affecting  the  question  in  the  light  of  the  de- 
cisions of  our  Supreme  Court  interpreting  those  statutes, 
and  with  such  further  aid  as  the  courts  of  last  resort  in 
other  states  may  furnish,  where  similar  statutes  have  been 
before  them  for  consideration. 

While  at  common  law  the  legal  interest  and  title  to  all 
of  the  personal  property  of  the  testator  vested  at  his  death 
in  the  executor,  it  is  well  known  that  executors  and  admin- 
istrators were  not  liable  to  garnishment,  until  an  order  of 
distribution  had  been  entered  in  the  Probate  Court,  and 
nothing  remained  to  be  done,  except  to  distribute  the  assets 
of  the  estate.  Until  that  time  the  property  of  the  estate 
in  the  hands  of  the  executor  or  administrator  was  in  ctis- 
iodia  legit  «nd  could  not  be  reached  by  legal  process  issued 
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by  another  court.  The  reason  was  that  to  permit  another 
•court  to  interfere  with  the  property  would  tend  to  confusion 
and  produce  collision  between  different  judicial  tribunals, 
and  as  a  consequence  the  officers  of  the  law  would  be  greatly 
•embarrassed  in  the  performance  of  their  duties.  Whenever 
an  official  holds  .possession  of  property  as  an  officer  of  the 
law  he  is  not  at  common  law  amenable  to  process,  but  when 
his  relation  to  the  property  becomes  so  far  changed  that  he 
is  under  personal  obligation  to  another  regarding  the  prop- 
erty, that  obligation  may  be  enforced  in  any  court  having 
jurisdiction.  This  we  think  is  held  in  substance  in  Triebel 
V.  Colbum,  64  111.  377 ;  Lightner  v.  Steinagel,  33  111.  517 ; 
Ifeaver  v.  Davis,  47  111.  237. 

The  question  then  is,  how  far  this  principle  has  been 
modified  as  applied  to  executors,  by  our  statutes,  and  especi- 
•ally  by  the  Act  of  1897. 

Before  examining  the  statutes  it  may  be  stated  that  with- 
out doubt,  at  common  law,  the  will  created  the  executor  and 
gave  him  all  his  powers.  The  person  nominated  by  the  tes- 
tator was  executor  by  virtue  of  the  will,  and  he  could  per- 
form any  act  whatsoever  in  the  scope  of  the  powers  conferred 
by  the  will,  except  maintain  and  defend  suits  before  letters 
testamentary  issued.  In  Kedi&eld  on  Wills,  vol.  3  (2nd 
edition),  page  20,  sec.  2,  par.  3,  the  author  says:  "By  the 
English  law,  an  executor  could  do  many,  indeed,  most  acts 
pertaining  to  his  office,  except  maintaining  and  defending 
rsuits,  before  proof  of  the  will  or  obtaining  letters  testa- 
mentary." 

Directing  our  attention  to  our  Act  on  Administration 
of  Estates,  which  is  in  pari  materia  with  the  Act  of  1897, 
we  find  that  section  four  provides  that:  "The  power  of  the 
executor  over  the  testator's  estate,  before  probate  of  the  will 
and  obtaining  letters  testamentary,  shall  extend  to  the  burial 
of  the  deceased,  the  payment  of  necessary  funeral  charges, 
and  the  taking  care  of  the  estate." 

Section  seven  of  the  Act  provides  that:  "All  executors 
hereafter  appoinjied,  unless  the  testator  shall  otherwise  di^ 
rect  in  the  will,  and  all  administrators  with  the  will  an- 
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nexed,  shall,  before  entering  upon  their  duties^  enter  into 
bond  with  good  and  sufficient  security,  to  be  approved  by 
the  County  Court,"  etc. 

In  Walker  v.  Craig,  18  111.  124,  the  court,  in  discussing 
the  difference  in  powers  of  the  administrator  and  executor, 
held  that  an  executor  derived  his  power  partly  from  the 
testator  and  partly  from  the  law. 

In  Chappell  v.  McKnight,  108  111.  570,  the  executors 
of  the  will  of  Mrs.  Ferris,  which  conferred  upon  them 
power  to  sell  real  estate,  acting  under  the  belief  that  they 
could,  on  the  probate  of  the  will,  exercise  all  of  the  powers 
of  the  will  without  qualifying  or  giving  bond  or  receiving 
letters  testamentary,  attempted  to  sell  real  estate,  and  it  was 
held  they  could  not  exercise  the  power  and  thereby  bind 
the  heirs  or  devisees. 

These  authorities  would  seem  to  indicate  clearly  that  the 
author  of  Homer's  Probate  Law  is  correct,  when  he  says 
in  section  171:  "The  powers  of  an  executor  before  probate, 
at  common  law,  were  numerous.  Our  statutes  restrict  such 
powers.  *  *  *  The  executor  cannot  exercise  any  power 
conferred  by  the  will  until  after  he  has  qualified  as  executor, 
after  probate." 

The  provisions  of  our  Administration  Act  which  declare 
that  until  probate  an  executor's  power  shall  extend  to  the 
burial  of  the  deceased,  etc.,  must  be  read  not  only  as  a 
limitation  on  the  exercise  of  the  powers  given  by  the  will, 
but  as  a  prohibition  upon  the  exercise  of  all  other  powers 
except  those  enumerated,  until  after  the  probate  of  the  will 
and  qualification  by  the  executor.  If  the  executor  cannot 
exercise  the  powers  conferred  upon  him  before  letters  tes- 
tamentary are  issued,  or  in  other  words,  cannot  act  as 
executor,  except  for  the  purposes  specified  in  section  4  of 
the  Administration  Act,  may  suits  be  brought  against  him 
before  probate  and  issuance  of  letters? 

It  is  contended  by  plaintiffs  in  error  that  from  a  con- 
sideration of  the  sections  above  referred  to,  and  especially 
section  4,  the  settled  legislative  policy  of  this  state  must  be 
deduced  that  suits  cannot  be  brought  against  executors  be- 


Chicago— First  Distbict— A.  D.  1905.        513 

Chicago  Title  ft  Trust  Ck).  v.  Wheeler. 

fore  probate  of  the  will  and  the  issuance  of  letters.  Where 
statutes  analogous  to  section  4  of  our  Administration  Act 
are  in  force,  and  the  question  has  arisen  for  adjudication,  it 
seems  to  have  been  held  imiversally,  so  far  as  we  are  ad- 
vised, that  suits  begun  before  letters  are  issued  are  prema- 
ture and  cannot  be  maintained. 

In  re  William  H.  Flandrow,  92  K  T.  256,  service  of  the 
writ  was  made  upon  the  person  nominated  in  the  will  as 
executrix.  There  was  a  contest  as  to  the  validity  of  the  will 
and  a  special  administrator  had  been  appointed.  Speaking 
of  the  person  nominated  as  executrix,  the  court  said :  "The 
will  had  not  been  established,  and  it  had  not  been  decided 
that  she  had  any  right  or  claim  to  act  as  executrix  of  the 
estate.  Although  she  was  the  widow,  sole  legatee  and  ex- 
ecutrix named  in  the  will,  it  had  never  been  admitted  to 
probate,  and  she  had  acquired  no  right  by  which  she  was 
authorized  to  act  for  or  on  behalf  of  the  estate.  So  far  as 
any  such  authority  existed,  it  was,  at  that  time,  vested  in 
the  special  administrator,  the  executrix  had  not  qualified, 
Bor  had  she  taken  possession  of  the  assets  of  the  estate;  she 
oould  not  have  sued  as  a  representative  of  the  estate,  nor 
been  prosecuted-  by  any  creditor;  the  most  which  she  could 
do  was  to  pay  the  funeral  expenses  and  preserve  the  assets, 
and  she  had  been  deprived  of  this  power  by  the  appoint- 
ment of  the  special  administrator.  She  certainly  had  no 
power  to  represent  the  estate  in  reference  to  debts  existing 
or  claimed  against  it"  See  also  Executors  of  Gilbert  v. 
Cameron,  16  Wend.  579. 

In  Fay  v.  Eeager,  34  Tenn.  (2  Sneed)  202,  the  court 
said:  "This  bill  was  filed  on  the  4:th  of  August,  immedi- 
ately after  the  probate  of  the  will,  but  before  the  qualifica- 
tion of  the  defendant  as  executor.  *  *  ♦  The  defendant 
after  his  qualification  as  executor  answered  the  bill,  without 
exception,  on  the  ground  that  it  was  prematurely  and  ir- 
regularly filed.  *  *  *  The  attachment  was  prematurely 
and  wrongfully  issued,  and  must,  therefore,  be  treated  as 
wholly  nugatory.  It  is  well  settled,  under  the  law,  that 
until  after  the  qualification  as  executor,  he  stands  upon  the 
33 
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same  footing  with  an  administrator;  and  that  nntil  he  has 
given  bond  and  been  duly  qualified  as  required  by  law,  the 
goods  and  chattels  of  the  testator  remain  in  custody  of  the 
law  and  he  can  do  no  valid  act  relating  to  the  administra- 
tion thereof.  See  the  cases  in  Meigs  Dig.,  p.  28.  From  this 
it  results  that  until  after  qualification  the  executor  cannot 
be  sued,  either  at  law  or  in  equity,  nor  can  the  effects  of  the 
testator's  estate  be  attached  while  in  custody  of  the  law.'^ 

In  a  later  case,  Killebrew  v.  Murphy,  59  Tenn.  546,  the 
court,  in  a  well-considered  opinion,  holds  that  a  person 
nominated  in  a  will  as  executrix  does  not  hold  the  estate  as 
executrix  and  cannot  perform  any  valid  act  of  administra- 
tion until  she  qualifies,  but  that  she  acts  as  trustee  or  bailee, 
with  power  to  take  possession  of  the  estate  and  preserve  it 
during  the  period  that  must  elapse  before  probate  and  quali- 
fication. 

The  provision  of  the  code  under  which  the  above  men- 
tioned Tennessee  cases  were  decided  was  similar  to  those 
found  in  section  7  of  our  Administration  Act  By  section 
2201  of  the  Tennessee  Code  it  is  provided  that  "no  person 
shall  presume  to  enter  upon  the  administration  of  any  de- 
ceased person's  estate  until  he  has  obtained  letters  of  admin- 
istration, or  letters  testamentary."  We  r^ard  them,  there- 
fore, as  entitled  to  great  consideration  in  determining  the 
question  before  us. 

The  Supreme  Court  of  Missouri  in  Stagg  v.  Green,  47 
Mo.  600,  said :  "The  executor  here  does  not  as  in  England 
derive  his  power  solely  from  the  will,  but  the  law  imposes 
certain  obligations  upon  him  before  he  is  permitted  to  ex- 
ecute it.  The  fact  that  one  is  named  in  a  will  as  executor 
does  not,  as  at  common  law,  make  him  executor  in  fact; 
but  only  gives  him  the  legal  right  to  become  executor  upon 
complying  with  the  conditions  required  by  law." 

The  provisions  of  the  Maine  statute  are  substantially  the 
same  as  section  1  of  our  statute,  the  phraseology  being  al- 
most the  same.  In  Millay  v.  Wiley,  46  Me.  236,  the  court, 
after  quoting  the  statute,  say:  "From  which  it  appears 
that  the  following  requisites  are  necessary  to  constitute  the 
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person  an  executor:  Firsts  the  probate  of  the  will,  which 
any  person  interested  in  may  oflfer  for  probate.  See  sees. 
1  and  2.  Second,  competency  in  the  opinion  of  the  probate 
judge.  Third,  acceptance  of  the  trust,  for  which  purpose 
he  may  be  cited  in.  See  sec^  4.  Fourth,  delivery  of  a  bond 
to  discharge  the  same.  Sees.  4,  6,  and  fifth  and  last^  re- 
ception of  letters  testamentary." 

To  the  same  effect  may  be  cited  Cleveland  v.  Chandler, 
3  Stewart  (Ala.)  491. 

Wherever  statutes  have  been  passed  declaring  what  an 
executor  may  do  before  probate,  qualification  and  letters  as 
in  this  state,  it  may  be  stated  safely  that  the  courts  when 
called  upon  to  pass  upon  the  question  have  declared  that 
the  statute  prohibits  the  executor  from  doing  anything  else. 
The  expression  of  the  one  power  is  the  exclusion  of  the  other 
powers. 

We  perceive  no  reason  appearing  upon  the  face  of  the 
statutes,  or  in  their  subjectrmatter,  why  the  Act  of  1897 
should  be  regarded  as  an  amendment  in  any  sense  of  the 
Administration  Act  It  '  relates  to  a  different  subject- 
matter.  Undoubtedly,  the  purpose  of  the  Act  of  1897  was 
to  enlarge  the  remedy  of  those  who  are  judgment  creditors 
of  devisees  or  legatees  under  the  wills  of  deceased  persons^ 
or  the  heirs  or  distributees  of  any  estate.  But  it  is  not 
necessary,  in  order  to  give  the  act  full  force  and  effect,  to 
enlarge  the  l^al  definition  as  to  who  are  administrators 
and  executors  subject  to  garnishment  under  the  statute. 
The  statute  deals,  we  think,  with  fully  qualified  adminis- 
trators and  executors  under,  the  law,  and  must  be  so  con- 
strued. 

It  is  contended  by  plaintiff  in  error  that  under  our  Ad- 
ministration Act  the  common-law  rule  that  the  title  to  per- 
sonal property  vests  in  the  executor  nominated  in  the  will 
at  the  instant  of  the  testator's  death,  is  abrogated;  and  that 
the  title  thereto  is  held  in  abeyance  until  the  executor  quali- 
fies, when  it  vests  in  him  by  relation  from  the  time  of  the 
death.  That  would  seem  to  be  the  trend  of  the  authorities 
cited  above,  and  others.     But  whether  that  be  so  or  not  does 
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not  seem  to  be  material  to  the  question  before  us.  We  are 
dealing  with  a  remedj'  created  by  statute,  and  the  question 
before  us  is,  when  that  remedy  can  be  invoked.  If  the 
position  of  plaintiffs  in  error  on  that  point  is  sound,  it 
would  be  an  additional  reason  only,  for  holding,  as  we  do, 
that  the  garnishment  in  this  ease  was  premature,  but  it  is 
not  essential  to  that  conclusion. 

The  next  question  is,  did  the  qualification  of  the  trust 
company  as  executor  subsequently  to  the  service  of  the  writ 
relate  back  to  the  death  of  Mrs.  Wheeler,  so  as  to  make  the 
suit  good  in  law? 

The  general  rule  upon  this  subject  is  that  the  grant  of 
letters  relates  back  to  the  testator's  death  and  validates  all 
acts  which  come  within  the  executor's  authority,  and  which 
were  in  their  nature,  beneficial  to  the  estate.  Globe  Acci- 
dent Ins.  Co.  V.  Gterisch,  163  111.  631.  And  it  was  held  in 
Executors  of  Gilbert  v.  Cameron,  supra,  that  if  plaintiffs 
were  not  executors  at  the  time  suit  was  commenced,  letters 
subsequently  obtained  would  not  aid  them  by  relation.  Bel- 
linger V.  Ford,  21  Barbour,  315.  If  the  doctrine  of  relation 
cannot  aid  a  suit  voluntarily  instituted  for  the  benefit  of  the 
estate  by  one  suing  as  executor  before  probate  of  will,  we 
see  no  reason  why  it  should  be  applied  to  suits  adverse  to 
the  estate. 

In  our  opinion  the  suit  was  prematurely  brought  and  the 
garnishee  should  have  been  discharged. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 


Franklin  H.  Martin  y.  George  H.  Cleyeland. 

Oen.  No.  11,622. 

1.  Injunction — when  lies  to  restrain  selling,  etc,  v^hlication. 
Where  a  publisher  agrees,  among  other  things,  to  print,  publish 
and  bind  a  book  in  iirst-class  style,  but,  in  fact,  produces  and  un- 
dertakes to  distribute  a  work  inferior  in  print,  and  in  the  paper 
and  binding  used,  which  was  likely  to  subject  the  author  to  ridi- 
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cule  and  injury,  an  injunction  will  be  granted  to  restrain  the  sell- 
ing or  the  giving  away  of  such  work. 

2.  Injunction — when  lies  for  inadeqnacj/  of  legal  remedy.  An 
injunction  lies  to  restrain  the  commission  of  a  wrong  which  could 
not  be  adequately  compensated  for  by  the  Judgment  of  a  court 
of  law. 

Baker,  P.  J.,  dissenting. 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1904.  Reversed  and 
remanded.    Opinion  filed  April  5,  1905. 

Statement  by  the  Court*  Appellant  filed  his  bill  in  the 
Superior  Court  of  Cook  county,  alleging  that  he  is  a  phy- 
sician and  surgeon  in  practice  in  the  City  of  Chicago,  and 
for  a  number  of  years  he  has  made  a  specialty  of  operative 
gynecology ;  that  for  many  years  he  has  been  secretary  of  the 
medical  faculty  of  the  Post-Graduate  School  of  Chicago,  and 
as  such  has  lectured  on  the  subject  of  Gynecology  before  a 
large  number  of  medical  practitioners  throughout  the  west- 
em  states,  who  have  attended  said  Post-Graduate  Medical 
school  for  post-graduate  instruction,  and  that  he  has  given 
clinics  before  said  students  and  other  students  of  medicine 
and  several  institutions  in  the  City  of  Chicago ;  that  his  ex- 
perience has  been  such  as  to  render  probable  a  demand  for 
any  literary  production  from  him  on  that  subject 

That  early  in  1903  George  H.  Cleveland,  doing  business 
under  the  name  of  the  "Cleveland  Press,"  desired  to  pub- 
lish in  book  form  a  series  of  lectures  about  to  be  delivered 
by  appellant  at  said  school  on  said  subject,  and  it  was 
agreed  between  appellant  and  said  Cleveland  that  the  latter 
should  produce  said  lectures  in  book  form,  using  finished 
paper,  and  the  volumes  to  be  thoroughly  well  bound;  that 
appellant  was  to  furnish  manuscript  and  drawings,  and 
appellee  was  to  make  the  necessary  plates  and  furnish  all 
the  materials  for  the  production  of  a  first-class  book,  the 
sale  of  which  was  to  be  in  the  hands  of  appellee.  That  it 
was  subsequently  agreed  between  the  parties  that  a  text  book 
covering  the  entire  field  of  Gynecology  should  be  prepared, 
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appeUant  undertaking  to  furnish  manuscript  and  drawings 
jBLJid  appellee  to  make  the  necessary  plates  and  furnish  the 
materials  necessary  for  the  issuance  of  a  first-class  text  book 
in  every  respect;  that  it  was  expressly  stated  by  appellee 
that  the  book  to  be  printed  by  him  should,  in  respect  of 
workmanship,  compare  favorably  with  the  text  book  of  How- 
ard A.  Kelly,  M.  D.,  on  Operative  Gynecology;  that  ap- 
pellee should  print,  bind  and  offer  for  sale  and  extensively 
advertise  an  edition  of  two  thousand  copies  thereof  and  re- 
port quarterly  to  appellant  the  sales  of  said  book;  that 
appellant  was  to  receive  no  royalty  on  the  first  edition  of 
two  thousand  volumes,  but  in  lieu  of  royalty  was  to  receive 
a  certain  number  of  copies  of  said  book,  and  after  the  edi- 
tion of  two  thousand  volumes  had  been  printed  the  interest 
of  appellee  in  said  book  was  to  cease.  That  in  pursuance 
of  the  agreement  appellant  furnished  appellee  with  the 
necessary  manuscript  and  drawings;  that  appellee  had 
plates  made  from  the  drawings  and  caused  the  manuscript 
to  be  set  to  type  and  printed  and  caused  announcement  of 
the  forthcoming  publication  to  be  extensively  made  in  va* 
rious  medical  journals,  and  appellant  with  the  knowledge 
and  consent  of  appellee  caused  to  be  printed  10,000  copies 
of  a  certain  chapter  of  said  book,  with  illustrations  thereof, 
which  were  distributed  at  appellant's  expense  among  prac- 
ticing physicians  and  surgeons  in  this  and  other  states,  on 
the  back  of  which  was  printed  the  advertisement  of  appellee, 
and  upon  information  and  belief  it  is  averred  that  by 
means  of  said  instrument  a  large  number  of  orders  for  said 
book  have  been  received  at  tfie  sum  of  five  doDars  per  copy. 
That  on  November  10,  1903,  a  copy  of  said  text  book 
entitled  "A  Treatise  on  Gynecology'*  was  delivered  at  appel- 
lant's office  by  appellee;  that  said  book  is  printed  on  in- 
ferior paper  from  inferior  type;  that  a  very  low  grade  of 
ink  was  used ;  that  the  plates  made  from  the  drawings  pre- 
pared under  appellant's  direction  at  an  expense  to  him  of 
nearly  $1,000  are  inferior  in  every  respect;  that  the  bind- 
ing is  crude  and  inferior  in  every  respect;  that  the  work- 
manship as  a  whole  is  inferior  to  Kelly's  book;  that  ap- 
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pellee  has  already  delivered  a  number  of  said  books  to  per- 
sons who  ordered  them,  and  is  about  to  deliver  others  and  to* 
send  copies  to  book  reviewers;  that  the  mechanical  crude- 
ness  of  the  book  will  excite  unfavorable  criticism  and  subject 
appellant  to  ridicule  and  prevent  the  successful  marketing* 
of  the  book;  that  appellant  is  frequently  called  into  consul- 
tation in  special  cases  by  physicians  and  surgeons  residing 
and  practicing  in  other  cities ;  that  such  persons  will  be  the- 
first  to  procure  copies  of  said  book,  and  finding  themselves* 
grievously  defrauded  by  appellee's  misrepresentations,  will 
conceive  a  hostility  towards  appellant^  fairly  supposing  him 
to  be  responsible  for  foisting  so  crude  a  production  upon  thei 
profession;  that  those  who  have  ordered  or  may  order  said 
work,  under  the  impression  that  it  is  printed  and  bound  in 
first-class  manner,  according  to  appellee's  advertisements, 
will  refrain  from  calling  appellant  into  consultation,  to  his- 
great  loss  and  injury,  to  remedy  which  the  law  furnishes 
an  inadequate  remedy;  that  appellant  has  expended  $1,500* 
in  the  preparation  of  said  book  and  drawings  and  great  labor 
extending  over  a  period  of  ten  months  and  the  only  com- 
pensation he  was  to  receive  from  appellee  in  exchange  for 
permission  to  publish  and  sell  2,000  copies  of  the  book  was, 
that  appellee  should  issue  a  book  first-class  in  every  respect 
and  extensively  advertise  it  so  as  to  create  a  demand  there- 
for, whereby  appellant  might  sell  subsequent  editions,  at: 
large  profit  to  himself. 

That  appellee  without  appellant's  consent  procured  a- 
copyright  of  said  book  in  his  own  name. 

The  bill  prays  that  appellee  and  his  associates  in  business, 
if  any,  and  the  Cleveland  Press  and  their  agents  may  be- 
enjoined  from  selling,  giving  away,  etc,  to  any  person  or 
corporatioh  any  copy  of  the  book,  and  from  issuing  any 
advertisement  of  the  same,  and  that  appellee  may  be  com- 
pelled to  return  to  persons  who  have  already  purchased  said 
volumes  the  several  amounts  paid  by  them  therefor,  and  so- 
far  as  possible  secure  from  them  the  return  of  said  book; 
that  appellee  be  directed  to  turn  over  to  appellant  all  the- 
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plates,  electrotypes,  drawings,  etc.,  used  in  said  publication 
and  be  decreed  to  assign  to  appellant  the  copyright,  and  for 
general  relief. 

The  answer  of  appellee  admits  the  contract  substantially 
as  set  forth  in  the  bill,  except  as  to  the  paper  to  be  used 
and  that  the  book  was  to  compare  favorably  with  Kelly's 
book;  denies  that  the  book  is  printed  on  inferior  paper,  or 
from  inferior  type,  or  that  a  low  grade  of  ink  was  used,  and 
that  the  plates  are  of  inferior  character  and  are  printed  on 
inferior  paper  and  that  the  binding  of  the  book  is  in  any 
way  crude  and  inferior.  It  alleges  that  the  book  is  printed 
and  bound  in  first-class  manner  and  compares  favorably 
with  books  in  general  published  for  sale  to  the  medical  pro- 
fession; denies  that  the  mechanical  part  of  the  book  will 
excite  unfavorable  criticism  or  subject  appellant  to  ridicule 
or  prevent  the  successful  marketing  of  the  book,  or  that 
any  hostility  toward  appellant  will  be  excited  by  reason  of 
the  manner  and  form  of  its  publication. 

The  answer  denies  that  appellee  procured  a  copyright 
without  appellant's  knowledge  and  consent^  and  states  that 
it  was  procured  with  his  consent  and  is  to  be  assigned  to 
appellant  when  appellee's  rights  in  the  subject-matter  were 
at  an  end,  and  disclaims  permanent  title  thereto.  The  an- 
swer alleges  appellee  has  performed  his  part  of  the  contract 
and  that  the  publication  of  the  book  will  not  injure  appel- 
lant's professional  reputation,  and  denies  appellant  is  enti- 
tled to  any  relief. 

A  preliminary  injunction  was  granted  restraining  the  sale 
of  the  book,  which  was  dissolved  on  the  hearing.  A  part 
only  of  the  relief  prayed  in  the  bill  was  granted  in  the  final 
decree,  but  appellee  was  not  by  the  decree  prohibited  from 
selling  or  distributing  the  edition  published;  and  appellant 
prosecutes  this  appeal.     Appellee  also  assigns  errors. 

Frank  Crozier,  for  appellant. 

William  G.  Wise  and  Frank  P.  Schmitt,  Jr.,  for 
appellee. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  terms  of  the  contract  between  the  parties  set  out  in 
the  bill  are  admitted  by  the  answer,  with  the  exception  of 
the  provision  that  in  the  matter  of  workmanship  the  book 
to  be  printed  was  to  compare  favorably  with  the  text  book 
of  Howard  A.  Kelly,  M.  D.,  on  Operative  Gynecology.  Upon 
this  provision  of  the  contract  the  testimony  of  appellant  is 
fully  corroborated  by  the  testimony  of  Margaret  L.  Bowen, 
who  during  the  time  of  the  preparation  of  the  book  in  ques- 
tion was  secretary  of  appellant.  We  think,  therefore,  that 
the  preponderance  of  the  evidence  on  this  disputed  provision 
of  the  contract  is  with  appellant  The  contract  itself  is 
established  by  the  evidence  and  is  free  from  doubt 

The  evidence  in  the  record,  in  our  opinion,  shows  clearly 
that  the  book  in  material  and  workmanship  and  binding 
falls  far  short  of  being  firstrclass  in  every  respect.  The 
book  is  printed  on  inferior  paper,  from  inferior  type,  and 
with  a  low  grade  of  ink,  and  the  plates  are  inferior  in  many 
respects,  and  are  printed  on  inferior  paper;  and  that  the 
binding  of  the  book  is  poor  and  unsubstantial.  The  letter 
press  work  is  of  poor  grade  for  book  work.  The  imposi- 
tion of  the  printed  page  is  wrong,  the  margins  varying  in 
width  and  the  smaller  margins  generally  appear  on  the  out- 
side of  the  page  when  they  should  be  on  the  inside  of  the 
page.  The  color  of  the  pages  varies,  some  of  the  pages 
being  black  and  some  light.  The  type  used  is  evidently 
old  and  worn.  The  book  does  not  compare  favorably  with 
the  Kelly  book  in  any  of  the  foregoing  particulars. 

The  breach  of  the  contract  by  appellee  appears  to  us  to  be 
established  by  the  evidence.  According  to  the  defendant's 
answer,  the  book  was  to  be  printed  and  published  in  first- 
class  form.  This  was  not  done.  The  true  intent  and  mean- 
ing of  the  contract  was  not  carried  out  by  appellee.  To 
permit  appellee  to  sell  the  publication  to  the  profession 
would  be  to  allow  him  to  carry  out  a  wrong  upon  appellant 
for  Avhich  appellant  would  have  no  plain  and  adequate  rem- 
edy at  law.     Upon  this  state  of  facts  it  would  be  inequitable 
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to  refuse,  in  our  opinion,  the  remedy  by  injunction  which 
equity  affords. 

It  is  obvious  that  a  suit  at  law  would  be  wholly  unavail- 
ing to  appellant  The  actual  damages  which  he  would  suf* 
fer,  if  appellee  be  permitted  to  sell  and  dispose  of  the  book 
in  its  present  form,  would  be  difficult,  if  not  wholly  impos- 
sible, to  measure. 

In  Field  et  al.  v.  Barling  et  al.,  149  HL  556,  the  court 
said :  "Irreparable  injury  as  used  in  the  law  of  injunction 
does  not  mean  that  the  injury  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  is  very  great ;  and  the 
fact  that  no  actual  damages  can  be  proved,  so  that  in  an 
action  at  law  the  jury  could  award  nominal  damages  only, 
often  furnishes  the  very  best  reason  why  a  court  of  equity 
should  interfere." 

In  Wood  on  Nuisan'ces  it  is  said:  "By  irreparable  in^ 
jury  is  not  meant  such  injury  as  is  beyond  the  possibility 
of  repair,  or  beyond  possible  compensation  in  damages,  nor 
necessarily  great  injury  or  great  damages,  but  that  species 
of  injury,  whether  great  or  small,  that  ought  not  to  be  sub* 
mitted  to  on.  the  one  hand,  or  inflicted  on  the  other.'' 

This  is  quoted  with  approval  in  Wahle  v.  Beinbach,  76 
111.  326. 

It  will  not  do  to  say  that  appellant  may  have  compen- 
sation in  damages  if  we  grant  that  he  could,  for,  "if  it 
might  be  done,  there  would  be  delay  in  compensation  sub- 
jecting the  plaintiff  (appellant)  to  discomfort,  inconven- 
ience and  loss  for  probably  a  protracted  period.  Equity 
will  not  permit  one  to  be  deprived  of  his  rights  in  this  way 
by  the  violation  of  a  contract,  but  by  injunction  will  inter- 
fere to  prevent  it"  Graves  v.  Key  City  Gas  Co.  (Iowa 
Supreme  Court),  50  N.  W.  Eep.  283,  and  in  Kerr  on  In- 
junctions, Chap.  X,  it  is  said :  "A  court  of  equity  will  not 
suffer  men  to  depart  from  their  agreements  at  their  pleas- 
ure, leaving  the  party  with  whom  they  have  contracted  to 
the  mere  chance  of  damages  which  a  jury  may  give." 

The  decree  in  this  case  is  nearly  as  faulty  as  the  publi- 
cation with  which  it  deals.    There  is  no  foundation  either 
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in  the  averments  of  the  bill  or  in  the  evidence,  for  the  find- 
ing in  the  decree  that  the  defendant  was  granted  the  ex- 
clusive right  to  publish  the  treatise  in  question  for  a  period 
of  one  year  from  the  day  of  the  first  publication  of  the 
book.  Nor  is  there  any  averment  or  proof  upon  which  to 
restrain  appellee  from  printing,  selling,  etc.,  any  more  cop- 
ies of  the  treatise  than  the  two  thousand  copies  mentioned 
in  the  bill.  In  these  respects,  at  least,  the  decree  goes  out- 
aide  of  the  record.  Counsel  who  drafted  the  decree  seems 
to  have  forgotten  that  a  decree  not  founded  upon  averments 
and  proofs  cannot  stand.  For  these  errors,  the  decree  would 
have  been  reversed  on  appeal,  if  it  had  granted  to  appellant 
all  the  relief  asked  for  in  the  bill. 

In  our  opinion  appellee  should  have  been  restrained  from 
selling,  giving  away,  etc^  the  treatise  in  question  as  prayed 
for  in  the  bill. 

For  the  errors  indicated,  the  decree  is  reversed  and  the 
cause  is  remanded  with  directions  to  enter  a  decree  accord- 
ing to  the  prayer  of  the  bill.  « 

Reversed  and  remanded,  with  directions. 

Mr.  Peesiding  Justice  Bakeb  dissenting. 


Hugh  Dornan  t.  M.  C.  Bnekley^  et  al« 

Cton.  No.  11,874. 

1.  HsARiiTG — may  he  had  upon  original  hilt,  nottoithatanding 
KToaS'hill  not  at  issue.  It  is  not  error  to  proceed  to  a  hearing  and 
decree  upon  the  original  bill,  where  the  cross-bill  was  not  at  issue 
through  the  fault  of  the  cross-complainant. 

2.  CovTjmjAncB— engagement  of  counsel  not  absolute  ground  for. 
The  engagement  of  counsel  is  not  an  absolute  ground  for  a  con- 
tinuance, but  the  court  has  discretionary  power  to  proceed  with 
the  cause  and  in  the  absence  of  abuse,  the  court's  action  in  this 
respect  will  not  be  reviewed. 

8.  Pabties — when  all,  in  interest,  need  not  join  as  complain^ 
ants.  Where  the  parties  are  very  numerous  and  there  exists  a 
conmion  interest  or  a  common  right  which  is  sought  to  be  en- 
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forced  a  bill  is  permitted  to  be  filed  by  a  few  on  behalf  of  them- 
seives  and  all  others  like  situated. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edwabo  F.  Dunne,  Judge,  presiding.  Heard  In  this  court 
at  the  October  term,  1904.    Affirmed.    Opinion  filed  April  10.  1905. 

Statement  by  the  Court.  May  2,  1902^  about  400  em- 
l)Iojees  of  the  Chicago  City  Railway  Company  held  a  meet- 
ing for  the  purpose  of  forming  a  division  of  the  Amalga- 
mated Association  of  Street  Railway  Employees.  Neces- 
sarily this  first  meeting  was  temporary  in  its  character.  On 
that  day  M.  C.  Buckley  was  chosen  president,  R.  F.  Hahn 
financial  secretary,  and  appellant  treasurer.  Dues  to  the 
amount  of  $395  were  collected  from  the  members  and  de- 
posited in  the  Oakland  National  Bank  of  Chicago  in  the 
names  of  Hahn  and  appellant  as  trustees.  After  several 
preliminary  meetings,  by  a  vote  of  these  same  members,  on 
May  28,  1902,  the  organisation  was  made  permanent  as 
"Division  No.  260  of  the  Amalgamated  Association  of  Street 
Railway  Employees,"  and  Mr.  Buckley  was  re-elected  pres- 
ident and  Mr.  Hahn  financial  secretary,  but  appellant  was 
dropped  out^  Edward  Purcell  being  elected  as  treasurer. 
Thereafter  appellant  was  requested  to  join  Mr.  Hahn  in 
withdrawing  these  funds  from  the  bank  for  the  purpose  of 
depositing  them  to  the  credit  of  the  permanent  association. 
This  he  refused  to  do. 

October  23,  1902,  appellees,  for  themselves  and  for  the 
other  members  of  the  association,  filed  a  bill  against  appel- 
lant and  the  bank,  which,  as  amended,  set  up  the  foregoing 
facts,  and  prayed  for  an  order  upon  the  bank  to  turn  over 
such  funds,  and  upon  appellant  to  join  in  the  withdrawing 
of  the  same,  and  for  general  relief,  etc. 

December  8,  1902,  the  bank  answered,  admitting  the  de- 
posit and  offering  to  repay  the  money  upon  the  return  of 
the  passbook,  July  18,  1903,  appellant  answered,  denying 
the  allegations  of  the  bill,  asserting  that  appellees  have  a 
complete  remedy  at  law,  and  that  necessary  parties  to  the 
bill  are  omitted,  etc.  December  18,  1903,  he  amended  his 
answer  by  setting  up  a  list  of  expenditures  made  by  him 
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for  the  benefit  of  the  association,  amounting  to  $184,  which 
he  alleged  should  be  allowed  to  him  out  of  said  fund.  At 
the  same  time  he  filed  a  cross-bill  praying  that  these  items 
be  paid  to  him  from  the  fund.  An  order  was  entered  on 
the  same  day  that  the  appellees,  the  defendants  to  the  cross- 
bill, plead,  answer  or  demur  thereto  within  ten  days.  Ap- 
pellees 4id  not  comply  with  this  order,  nor  did  appellant 
take  a  default  upon  the  cross-bill. 

The  cause  was  heard  April  20,  1904,  upon  the  original 
bill  and  the  answers  thereto,  and  a  decree  was  entered,  in 
which  the  court  found  that  it  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  also  found  the  facts  as 
hereinbefore  set  forth,  and  perpetually  enjoined  appellant 
from  collecting  or  attempting  to  collect  said  fund,  and  or- 
dered the  bank  to  turn  said  fund  over  to  Buckley,  the  then 
president,  and  to  James  J.  Cross,  the  then  treasurer  of  said 
association. 

From  this  decree  appellant  prayed  for  and  was  allowed 
a  separate  appeal. 

Rosenthal^  Kurz  &  Hirschl,  for  appellant. 
Dabrow^  Masters  &  Wilson,  for  appellees. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

Appellant  contends  that  it  was  error  to  proceed  to  final 
decree  without  determining  the  claims  and  demands  set 
forth  in  the  cross-bill.  That  cross-bill  was  not  at  issue.  It 
is  true  that  the  defendants  to  the  same  were  ruled  to  answer 
it  within  ten  days,  and  that  time  had  expired  before  the 
hearing  on  the  original  bill,  but  appellant  had  not  seen  fit 
to  compel  an  answer  nor  to  default  them.  It  was  his  fault 
that  the  cross-bill  was  not  ready  to  be  heard  with  the  orig- 
inal bill.  It  is  not  essential  to  a  hearing  upon  the  original 
bill  that  the  cross-bill  be  heard  at  the  same  time.  The  cross- 
bill is  no  part  of  the  original  proceeding.  The  two  may  be 
heard  together,  or  each  may  be  tried  separately.  Hence 
there  was  no  error  in  proceeding  to  a  hearing  of  the  orig^ 
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Inal  bill  before  the  cross-bill  was  put  at  issue.  Meyer  v. 
Manny,  63  111.  207. 

Appellant  contends  that  the  cause  was  forced  to  trial  in 
the  abi^nce  of  his  counsel,  and  that  this  is  reversible  error. 
It  appears  that  his  counsel  consisted  of  a  firm  of  three  law- 
yers. Two  of  them  were  in  an  adjoining  court  room,  one 
of  them  engaged  in  a  trial  and  the  other  attending  as  a 
witness.  The  court  in  this  cause,  upon  being  informed  of 
"these  facts,  requested  the  attorney  who  was  a  witness  in  the 
other  case,  to  go  on  in  this  one,  saying:  "When  you  are 
«called  as  a  witness  in  that  case  we  will  suspend  here."  Re- 
ceiving no  satisfactory  answer,  the  court  ordered  the  trial 
to  proceed.  Counsel  then  called  attention  to  Rule  6  of  the 
trial  court,  which  reads  as  follows:  "When  the  principal 
solicitor  of  a  party  is  sick,  or  actually  engaged  in  the  trial, 
of  a  cause  in  some  other  court  of  record  in  this  county  (or 
in  the  Supreme  Court)  at  the  time  the  cause  is  called  for 
trial,  and  the  adverse  party  is  ready,  the  court  if  satisfied  by 
affidavit  or  otherwise  that  the  party  seeking  the  delay  would 
have  been  ready  for  trial  but  for  the  sickness  or  engage- 
ment of  his  solicitor,  may  order  said  cause  passed  or  con- 
tinued upon  such  terms  as  the  court  may  direct;  provided, 
however,  the  court  may  on  passing  such  cause  set  the  same 
■for  hearing  peremptorily  at  some  future  day." 

Appellant  did  not  comply  with  this  rule.  He  did.  not 
satisfy  the  court  "by  affidavit  or  otherwise"  that  he  was 
ready  to  go  on  in  this  case,  except  for  the  fact  that  his  prin- 
cipal coimsel  was  then  actually  engaged  in  the  trial  of  an- 
other cause.  This  rule  does  not  rigidly  bind  the  trial  court. 
Even  if  it  had  been  literally  complied  with,  there  still  re- 
inained  a  discretion  in  the  chancellor  to  determine  whether 
or  not  the  case  should  proceed,  for  the  words  of  the  rule  are 
that  in  such  case  he  "may  order  said  cause  passed  or  con- 
tinued upon  such  terms  as  the  court  may  direct."  The 
issues  in  this  case  are  few  and  easily  comprehended.  An 
average  lawyer  could  try  it  without  preparation.  We  do  not 
think  that  by  going  on  with  this  trial  the  chancellor  abused 
the  discretion  with  which  he  is  invested.     N.  W.  Ben.,  etc, 


Chicago— FiBST  Distbiot— A.  D.  1905.        527 

Morris  y.  Chicago  Union  Traction  Co. 

V.  Prim,  19  111.  App.  227 ;  Gaynor  v.  Crandall,  44  111.  App. 
511. 

The  bin  is  not  defective  as  to  parties.  The  members 
who  paid  this  money  to  the  temporary  Association  are  rep- 
resented by  the  complainants.  The  rule  is  that  where  the 
parties  are  very  numerous  and  there  exists  a  common  in- 
terest or  a  common  right  which  is  sought  to  be  enforced,  a 
bill  is  permitted  to  be  filed  by  a  few  on  behalf  of  them- 
selves and  all  others  like  situate.  This  reasonable  exception 
to  the  rule  that  all  persons  legally  or  beneficially  interested 
in  the  subject-matter  of  the  suit  are  necessary  parties,  is 
fully  recognized.  See  Am.  Percheron  H.  B.  Ass^n  v.  Im- 
porters' Ass'n,  114  111.  App.  139,  and  cases  cited. 

Believing  that  substantial  justice  has  been  done  in  this 
case,  and  that  no  reversible  error  in  the  trial  is  shown,  by 
the  record,  we  affirm  the  decree  of  the  Circuit  Court. 

Affirmed. 


'Orover  E.  Morris,  by  next  friend,  t.  Chicago  Union 
Traction  Company. 

Oen.  No.  11,883. 

1.  OvEBCBOWDiNo  OP  CABS — What  vAll  fiot  relieve  carrier  of  liOr 
hHity  from.  The  fact  that  the  injury  was  occasioned  by  the  wrong- 
ful act  of  the  passengers  desiring  to  alight  in  pushing  their  way 
out  before  the  car  stopped,  will  not  relieve  the  defendant  from 
the  consequences  of  the  overcrowding  of  the  out-bound  train. 

2.  NEGLIGEI7CE — When  question  of,  must  he  submitted  to  the  jury. 
If  there  be  any  evidence  to  support  the  claim  of  the  plaintiff  of 
negligence  on  the  part  of  the  employees  of  the  company,  that 
question  must  be  submitted  to  the  jury  and  the  court  has  no  right 
to  take  it  from  them  by  directing  a  verdict  for  the  defendant 

3.  Negligence — when  instruction  upon,  erroneous.  Where  there 
is  a  conflict  as  to  whether  the  plaintiff  was  a  passenger,  an  in- 
struction is  erroneous  which  prevents  the  plaintiff  from  recover- 
ing for  injuries  inflicted  upon  him  by  the  employees  of  the  de- 
fendant, notwithstanding  they  may  have  been  guilty  of  the  grossest 
negligence,  unless  the  jury  believe  that  the  plaintiff  has  proved  by 
a  preponderance  of  the  evidence  ''that  at  the  time  and  place  in 
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question  he  was  a  passenger  on  one  of  the  cars  of  the  defendant." 

4.  Neougencb — when  itutriiction  upon,  erroneous.  An  instnic- 
tion  for  the  defendant  which  ignores  theories  of  reooyery  relied 
upon  in  the  declaration,  is  erroneous. 

5.  DECLABATI0I7 — What  sufUcient  proof  to  sustain  recovery  under. 
It  of  the  matters  alleged  in  the  declaration,  enough  are  proyed 
to  support  a  claim  for  damages,  it  is  a  matter  of  indifference  that 
other  allegations  are  not  supported  by  the  eyidence. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Superior 
Ck>urt  of  Cook  County;  the  Hon.  Joseph  B.  Oabt,  Judge,  presiding^ 
Heard  in  this  court  at  the  October  term,  1904.  Reyersed  and  re- 
manded.    Opinion  filed  April  10,  1906. 

Statement  by  the  Conrt.  The  plaintiff  brought  an  action 
for  personal  injuries  caused,  as  he  alleges,  by  the  negligence 
of  the  defendant.  Upon  the  trial  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant.  To  reverse  the  judgment 
entered  upon  that  verdict  the  plaintiff  perfected  this  appeal. 

The  accident  happened  October  7,  1899,  between  10  and 
11  o'clock  at  night  near  the  intersection  of  Milwaukee  ave- 
nue, which  runs  northwest  and  southeast,  and  Noble  street, 
which  runs  north  and  south,  in  the  City  of  Chicago.  The 
defendant,  at  the  time  in  question,  owned  and  operated 
two  street  railway  tracks  in  and  along  that  avenue.  Three 
trains  were  at  the  scene  of  the  accident,  namely,  an  out- 
bound cable  train  running  northwest  on  the  northeasterly 
track  in  said  avenue,  an  electric  car  which  was  following 
the  first  train  on  the  same  track  at  a  distance  of  less  than 
a  block  behind,  and  an  in-bound  cable  train  running  south- 
east upon  the  other  track.  The  plaintiff  was  on  the  first 
out-bound  train.  As  the  in-bound  train  was  passing  the  one 
on  which  plaintiff  was  riding,  he  was  pushed  out  or  leaned 
out  or  was  crowded  off  the  car  so  that  he  was  struck  by  the 
in-bound  train  and  thrown  to  the  ^ound.  While  there  he 
was  run  over  either  by  the  in-bound  train  or  by  the  follow- 
ing electric  car,  and  his  left  leg  was  crushed  so  that  the 
surgeons  were  compelled  to  cut  it  off  below  the  knee,  and 
other  injuries  were  inflicted  upon  him. 

The  declaration  consisted  of  three  counts.  The  first 
count  sets  up  that  the  plaintiff  was  a  passenger  upon  the 
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first  out-bound  train;  that  near  Noble  street  it  met  and 
passed  the  in-bound  train;  that  the  defendant  so  carelessly 
managed  said  two  trains  and  so  carelessly  loaded  and  located 
the  passengers  on  said  trains,  that  when  said  trains  were 
so  passing,  and  while  the  plaintiff  was  exercising  due  care 
for  his  own  safetyj  he  was  struck  by  the  passing  train  and 
its  contents  and  caused  to  be  thrown  violently  to  the  ground 
and  to  be  temporarily  deprived  of  his  senses,  in  consequence 
whereof  one  of  his  legs  was  ran  over  by  the  following 
car,  etc. 

The  second  count  follows  the  first  count,  adding  thereto 
the  all^ation  that  the  servants  of  the  defendant  in  charge 
of  the  following  electric  car,  after  plaintiff  was  knocked 
to  the  ground  unconscious  with  one  of  his  legs  across  a 
portion  of  the  track,  either  saw,  or  by  the  exercise  of  rea- 
sonable diligence  in  looking  ahead  would  have  seen  that  he 
was  in  a  place  of  danger  in  time  to  have  stopped  their  car 
before  it  struck  him,  but  they  negligently  failed  to  look 
ahead  of  said  car  as  it  was  proceeding,  and  neglected  to  use 
proper  efforts  to  stop  said  car,  and  negligently  caused  said 
car  to  run  over  his  leg,  etc. 

The  third  count  sets  up  that  the  plaintiff  was  a  passen- 
ger upon  the  first  out-bound  car,  and  while  in  the  exercise 
of  due  care  for  his  safety  was  struck  by  the  passing  in- 
bound train  and  thrown  violently  U>  the  ground  and  tem- 
porarily deprived  of  his  senses ;  that  the  defendant  neglected 
to  observe,  as  it  should,  that  the  plaintiff  was  in  a  place 
of  danger  where  he  was  likely  to  be  injured  by  a  passing 
car,  and  neglected  to  warn  him  that  he  was  in  such  place 
of  danger,  and  was  guilty  of  negligence  in  failing  to  stop 
said  train  and  give  him  a  chance  to  remove  from  said  place 
of  danger;  that  had  the  employees  in  charge  of  said  trains 
exercised  reasonable  diligence  to  observe  they  would  have 
known  that  he  had  been  thrown  to  the  ground  and  made 
insensible  and  placed  in  a  helpless  and  dangerous  position 
upon  its  track,  where  he  was  likely  to  be  injured  by  cars 
following  the  train  on  which  he  had  been  a  passenger;  and 
said  employees  were  guilty  of  negligence  in  failing  to  ob- 
34 
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serve  that  the  plaintiff  was  in  a  place  of  danger,  and  were 
guilty  of  negligence  in  failing  to  warn  the  persons  in  charge 
of  the  car  thus  following  in  time  to  stop  said  car  before  it 
had  injured  the  plaintiff,  etc. 

It  iB  apparent  that  the  employees  charged  with  n^ligence 
in  the  first  and  third  counts  are  the  ^same,  namely,  the 
employees  operating  the  first  out-bound  and  the  in-bound 
cars;  while  in  the  second  count  the  employees  operating  all 
three  of  the  care  are  charged  with  negligence. 

The  defendant  pleaded  the  general  issue.  At  the  close 
of  all  the  evidence,  upon  motion  of  the  defendant,  the  court 
instructed  the  jury  to  find  the  defendant  not  guilty,  under 
the  first  count  of  the  indictment;  to  which  action  of  the 
court  the  plaintiff  duly  excepted. 

It  appears  from  the  evidence  on  the  evening  in  question 
there  had  been  a  gr6at  bicycle  parade  in  the  heart  of  the 
<5ity ;  that  thereby  the  passage  of  the  Milwaukee  avenue  cars 
was  blocked  for  several  hours;  that  about  10  p.  m.  traflSc 
was  resumed,  the  train  on  which  the  plaintiff  was  riding 
being  the  first  one  to  leave  the  south  side;  that  this  train, 
which  consisted  of  a  grip-car,  the  front  half  of  which  was 
open,  and  the  rear  half  boxed  in,  and  two  open  trailers, 
was  crowded  in  every  part.  Witness  B.  M.  Sigerman  says: 
'The  grip  was  crowded  very  much.  There  were  people 
riding  on  top  of  the  car.''  Henry  Rawicz:  "But  the  car 
was  crowded  and  tJiey  were  standing  out.  *  *  *  There 
were  people  standing  all  along  the  running-board."  Jacob 
Banovitz:  "There  was  a  very  big  crowd.  On  top,  under- 
neath, all  over  was  full."  The  plaintiff:  "One  man  stood 
to  the  left  of  me;  the  space  in  front  of  me  was  jammed. 
The  right  hand  side  of  the  car  was  occupied  also.  The 
alley  way  that  led  to  the  gripman  was  janmied  full  of  peo- 
ple. People  were  standing  on  the  running-board."  Henry 
Seekamp,  the  gripman  in  charge  of  this  first  out-bound 
train,  says:  "Our  train  was  overcrowded.  We  had  all  we 
could  carry,  all  that  could  possibly  get  on." 

Samson  &  Wilcox,  for  plaintiff  in  error. 
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John  A.  Bose  and  Albert  M.  Cboss^  for  defendant  in 
error;  W.  W.  Gubley,  of  counsel. 

Mb.  Pbesiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

The  evidence  is  in  conflict  upon ,  the  main  points  in  the 
case,  except  as  to  the  nature  of  the  plaintiflf's  injuries.  The 
plaintiff  claims  that  he  got  on  the  grip  car  at  Erie  street, 
nearly  a  mile  distant  from  the  scene  of  the  accident,  for 
the  purpose  of  becoming  a  passenger,  with  his  fare  in  pocket 
and  ready  to  be  paid  upon  demand.  The  claim  of  the 
defendant  is  that  the  plaintiff,  in  company  with  several 
other  boys,  had  been  flipping  on  the  trailers  of  this  first 
out-bound  train  all  the  way  out  from  the  city,  jumping  on 
and  off  to  avoid  the  conductor,  and  hanging  to  the  side  of  the 
cars  next  the  other  track,  where  the  foot-board  was  not  down 
and  entrance  to  the  car  was  barred  by  a  wire  frame  work 
running  the  whole  length  of  the  car.  The  evidence  for  the 
plaintiff  tends  to  prove  that  he  was  crowded  to  a  point 
where  he  was  knocked  off  by  the  passing  train  as  his  train 
was  slowing  up  to  stop  at  a  street  crossing,  and  that  his 
leg  was  run  over  by  the  following  electric  car.  That  of 
the  defendant  tends  to  prove  that  he  was  hanging  onto  the 
outside  of  the  wire  frame  work,  and  that  on  the  approach 
of  the  conductor  he  jumped  to  the  southwest,  and  after 
jumping  was  struck  by  the  in-bound  train  and  thus  received 
his  injuries.  The  evidence  of  the  respective  parties  also 
differs  as  to  the  care,  or  the  want  of  it,  exercised  by  the 
motorman  of  the  electric  car.  It  is  not  necessary  for  us  to 
set  out  the  evidence  in  detail,  nor  to  decide  whether  or  not 
the  verdict  is  supported  by  the  evidence,  for  the  reason  that 
this  case  must  be  reversed  upon  other  grounds. 

The  first  count  alleged  negligence  upon  the  part  of  the 
employees  in  charge  of  the  train  upon  which  the  plaintiff 
was  riding,  and  of  those  in  charge  of  the  in-bound  train. 
The  court  instructed  the  jury  to  find  the  defendant  not 
guilty  under  this  count. 

A  railroad  company,  as  a  carrier  of  passengers,  is  held 
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to  the  use  of  tlie  highest  degree  of  care  for  the  safety  of 
its  passangers  consistent  with  the  mode  of  conveyance  and 
the  practical  operation  of  its  road.  N.  C.  St.  Ry.  Co.  v. 
Polkey,  203  111.  233.  This  includes  a  provident  care  to 
guard  against  the  happening  of  accidents,  a  reasonable  an- 
ticipation of  dangers  that  may  threaten  its  passengers,  and 
the  exercise  of  a  high  degree  of  care  to  avoid  such  dangers. 
The  crowded  condition  of  the  out-bound  train,  because  of 
which  some  of  the  passengers  were  compelled  to  stand  and 
were  permitted  to  stand  on  the  foot-boards,  called  for  greater 
care  upon  the  part  of  the  employees  in  charge  of  these 
passing  trains.  The  fact  that  the  injury  was  occasioned 
by  the  wrongful  act  of  the  passengers  desiring  to  alight  in 
pushing  their  way  out  before  the  car  stopped  will  not  re- 
lieve the  defendant  from  the  consequences  of  the  overcrowd- 
ing of  the  out-bound  train.    Booth  on  Street  Railways,  481. 

It  is  not  disputed  that  the  train  on  which  the  plaintiff 
was  being  carried  was  overcrowded.  The  gripman  says, 
"We  had  all  we  could  carry,  all  that  could  possibly  get  on." 
The  cars,  including  platforms,  were  full^  Many  passen- 
gers were  standing  on  the  foot-boards.  The  evidence  tends 
to  show  that  the  out-bound  train,  at  the  time  of  the  acci- 
dent, was  slowing  down  to  a  stop  for  the  purpose  of  let- 
ting off  passengers;  that  those  desiring  to  alight  were  push- 
ing their  way  out;  that  in  their  efforts  to  leave  the  car 
they  crowded  the  plaintiff  out  so  that  his  body  was  dan- 
gerously near  the  in-bound  track;  that  the  employees  of 
the  in-bound  car  saw,  or  might  have  seen,  in  the  exercise 
of  that  degree  of  care  which  the  law  imposes  upon  them, 
that  the  out-bound  car  was  overloaded  and  was  about  to 
stop,  and  knew,  or  might  have  known,  that  in  the  effort 
of  others  to  alight  the  passengers  standing  upoti  the  foot- 
boards might  be  pushed  from  their  places,  yet  they  con- 
tinued on  their  way  until  their  train  had  passed  the  out- 
bound train  and  had  knocked  the  plaintiff  to  the  ground. 

The  law  is  well  settled  that  if  there  be  any  evidence  to 
support  the  claim  of  the  plaintiff,  as  set  forth  in  this  first 
count,  of  negligence  on  the  part  of  the  employees  of  these 
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passing  trains,  that  question  must  be  submitted  to  the  jury, 
and  the  court  has  no  right  to  take  it  from  them  by  direct- 
ing a  verdict  for  the  defendant  upon  that  count  In  our 
opinion  the  action  of  the  court  in  this  regard  was  reversible 
error. 

The  18th  instruction  given  at  the  request  of  the  defendant 
reads  as  follows:  , 

18.  "The  court  instructs  the  jury  that  the  plaintiff  has 
alleged  in  his  declaration,  and  in  each  count  thereof,  that 
at  the  time  and  place  in  question  he  was  a  passenger  on 
one  of  the  cars  of  the  defendant.  This  is  a  material  allega- 
tion of  the  declaration  and  the  burden  of  proof  is  upon  the 
plaintiff,  and  he  must  prove  said  allegation  by  a  prepon- 
derance or  greater  weight  of  the  evidence  before  he  can 
recover  in  this  case.  If  you  find  from  the  evidence,  under 
the  instructions  of  the  court,  that  the  plaintiff  has  failed 
to  prove  by  a  preponderance  or  greater  weight  of  the  evi- 
dence in  this  case  that  at  the  time  and  place  in  question 
the  plaintiff  was  a  passenger  on  said  car,  then  he  cannot 
recover  and  you  should  find  the  defendant  not  guilty." 

This  instruction  prevents  the  plaintiff  from  recovering 
for  injuries  inflicted  upon  him  by  the  employees  of  defend- 
ant in  charge  of  the  electric  car,  notwithstanding  they  may 
have  been  guilty  of  the  grossest  negligence,  unless  the  jury 
believe  that  the  plaintiff  has  proved  by  a  preponderance  of 
the  evidence  "that  at  the  time  and  place  in  question  he  was 
a  passenger  on  one  of  the  cars  of  the  defendant."  If  the 
plaintiff  while  crossing  the  street  had  fallen  upon  the  tracks 
of  the  defendant  in  a  fit,  and  thus  rendered  unconscious, 
the  defendant,  through  its  servants  in  charge  of  the  elec- 
tric car,  would  owe  him  the  duty  of  exercising  ordinary 
care  not  to  run  over  him. 

As  we  read  the  declaration,  the  allegation  is  that  plain- 
tiff was  a  passenger  on  the  train  from  which  he  was  knocked 
off.  It  is  only  by  inference  that  he  can  be  considered  as  a 
passenger  while  lyings  on  the  ground.  There  is  no  direct 
allegation  to  that  effect. 

It  does  not  follow  that  plaintiff's  action  necessarily  must 
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fail  if  he  has  not  established  by  a  preponderance  of  the  evi- 
dence that  he  was  a  passenger  on  one  of  the  cars  of  the 
defendant.  If  the  evidence  shows  that  the  plaintiff,  with- 
out fault  on  his  part,  was  injured  by  and  through  the  neg- 
ligence of  the  defendant's  employees,  he  is  entitled  to  a 
recovery,  whether  or  not  he  was  or  had  been  a  passenger. 
If  of  the  matters  alleged  in  the  declaration  enough  are 
proved  to  support  a  claim  for  damages,  it  is  a  matter  of 
indifference  that  other  allegations  are  not  supported  by 
the  evidence.  Eock  Island  v.  Cuinely,  126  111,  411 ;  ap- 
proved in  Joliet  v.  Johnson,  177  111.  180. 

This  instruction  selects  and  sets  forth  one  allegation  of 
substance  in  the  declaration,  and  tells  the  jury  unless  that 
allegation  be  proven  they  must  find  the  defendant  not 
guilty.  This  is  not  the  law.  In  actions  of  tort  the  plain^ 
tiff  may  prove  a  part  of  his  charge,  if  the  averment  i» 
divisible,  and  there  be  enough  proved  to  support  his  case. 
The  20th  instruction,  tendered  by  the  defendant,  reads : 
20.  "If  the  jury  believe  from  the  evidence,  under  the- 
instructions  of  the  court,  that  the  plaintiff  was  riding- 
upon  defendant's  cable  train  proceeding  in  a  northwesterly 
direction  upon  Milwaukee  avenue,  and  that  he  was  cling- 
ing to  one  of  the  cars  on  the  side  next  to  the  parallel  tracks 
and  that  he  jumped  or  dropped  or  fell  or  was  knocked  off 
said  car  and  fell  upon  the  track,  and  if  you  further  believe 
from  the  evidence,  under  the  instructions  of  the  court,, 
that  he  lay  with  one  leg  over  one  of  the  rails  of  said  tract 
in  front  of  an  electric  car  which  was  following  the  train, 
upon  which  he  had  been  riding,  then  the  court  instructs 
you  that  the  servant  or  servants  in  charge  of  said  electric 
car  were  only  bound  to  exercise  ordinary  care  and  caution 
to  avoid  injuring  the  plaintiff  after  they  had  time  anJ 
opportunity  in  the  exercise  of  ordinary  care  and  caution, 
to  become  conscious  of  his  danger  and  reasonable  time  and 
opportunity  to  perform  such  duty  as  thus  defi^ned.  Antl 
if  the  jury  believe  from  the  evidence,  under  the  instruc- 
tions of  the  court,  that  the  servant  or  servants  of  the  de- 
fendant in  charge  of  said  electric  car,,  becarae*  eonsciouff 
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as  soon  as  possible,  by  the  exercise  of  ordinary  care,  of  tbo' 
plaintiff^s  danger  and  that  they  exercised  ordinary  care  to- 
avoid  injuring  him  after  becoming  conscious  of  the  plain- 
tiff's danger,  in  such  case  the  plaintiff  can  not  recover  here- 
in for  an  injury  by  said  electric  car." 

This  instruction  holds  that  if  the  plaintiff  was  riding  on. 
tibe  first  out-bound  train,  and  "that  he  was  clinging  to  one^ 
of  the  cars  on  the  side  next  to  the  parallel  track,  and  that 
he  jumped  or  dropped  or  fell  ot  was  knocked  off  said  car 
and  fell  upon  the  track,"  and  that  the  employees  in  charge- 
of  the  electric  car  exercised  ordinary  care  to  avoid  injuring: 
him,  he-  "cannot  recover  herein  for  an  injury  by  said 
electric  car." 

The  jury  are  not  called  upon  by  this  instruction  to  find, 
from  the  evidence  that  the  plaintiff  was  not  a  passenger,  and 
wais  not  riding  where  he  is  stated  to  have  been  with  the' 
knowledge  and  consent  of  the  servants  in  charge  of  the  out- 
bound train.  It  is  silent  as  to  the  crowded  condition  of 
that  train.  It  forbids  a  recovery,  no  matteij  how  gross  was- 
the  carelessness  of  the  servants  of  the  passing  trains  which 
caused  him  to  be  "knocked  off  said  car,"  if  the  servants 
in  charge  of  the  electric  car  exercised  ordinary  care  to  avoid 
injuring  him  after  they  became  conscious  of  his  danger.. 
This  instruction  in  effect  told  the  jury  that  the  servants  of 
the  carrier  may  knock  a  passenger  off  the  train  upon  which 
he  is  riding,  either  by  careless  management  of  the  train, 
or  even  wilfully,  and  the  defendant  go  scot  free,  if  its- 
servants  in  charge  of  its  following  train  cuts  off  one  of  his 
legs  without  fault  upon  their  part.  In  our  opinion  this 
instruction  violates  the  plainest  principles  of  law,  and  the- 
giving  of  it  i^  reversible  error. 

The  judgment  of  the  Superior  Court  is  reversed  and  the- 
cause  is  remanded. 

Reversed  and  remanded^ 
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Gen.  No.  11,887. 

1.  Vebdict — when  not  disturbed,  A  verdict  will  not  be  disturbed 
on  the  facts  where  the  evidence  is  ii^  conflict  and  the  Appellate 
Court  is  not  able  to  say  that  the  Jury  was  moved  by  any  improper 
motive  or  that  it  is  clearly  and  palpably  against  the  weight  of  the 
evidence. 

2.  Special  intebrogatosies — when  giving  by  court  without  pre- 
vious submission  to  counsel,  not  error,  Held»  that  no  prejudice 
resulted  from  the  action  of  the  court  in  submitting  special  in- 
terrogatories upon  the  ultimate  facts  in  issue  without  previous 
submission  thereof  to  the  counsel  for  the  respective  parties. 

3.  Special  iNTEBBOGAioifiES — when  giving  of,  toithout  previous 
submission  to  counsel,  does  not  appear.  It  will  not  be  taken  on 
appeal  that  special  interrogatories  were  given  to  the  jury  by  the 
court  without  previous  submission  to  counsel,  where  the  bill  of  ex- 
ceptions does  not  so  recite. 

4.  Right  of  bboovebt — plaintiff  cannot  shift  theory  of,  A  plain- 
tiff cannot  plead  and  try  his  case  upon  one  theory  and  upon  motion 
for  a  new  trial  shift  to  another  and  different  one  and  insist  there- 
on as  the  basis  of  his  right  to  recover. 

Action  on  the  case  for  pe^nal  injuries.  Eirror  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1904.  Affirmed.  Opinion 
filed  April  10.  1905. 

Statement  by  the  Court.  This  is  an  action  on  the  case 
by  plaintiff  in  error  against  defendant  in  error  for  injuries 
sustained  by  her  through  the  negligence  of  the  defendant. 
The  cause  was  tried  on  a  single  count,  called  the  addi- 
tional count,  and  a  plea  of  not  guilty.  The  additional 
count  alleged  in  substance  that  on  September  1,  1899,  the 
defendant  in  error  was,  and  for  a  long  time  theretofore  had 
been,  operating  and  conducting  in  the  city  of  Chicago  in 
said  Cook  county,  a  certain  place  of  amusement  which  the 
public  was  invited  to  attend,  and,  upon  the  payment  of  a 
money  consideration,  to  enjoy  pleasures  there  afforded, 
among  which  amusements  was  one  commonly  known  as 
^^Shooting  the  Chutes;"  that  persons  participating  in  said 
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last-mentioned  amusement  were  conducted  to  the  upper  end 
of  a  large  inclined  plane  and  seated  in  a  boat  or  car  which 
was  conducted  and  managed  by  an  agent  of  the  defendant 
in  error  known  as  a  boatman;  that  after  the  persons  were 
seated  in  the  boat  or  car  the  same  was  released  and  started 
down  said  incline  plane  at  a  rapid  rate  and  plunged  into 
a  large  pond  of  water  at  the  bottom  of  said  incline  whence 
the  boat  or  car  was  conducted  to  the  bank  and  the  pas* 
sengers  landed;  that  on  said  first  day  of  September,  1899, 
plaintiff*  in  error,  with  a  party  of  friends,  went  to  said  place 
of  amusement  and  paid  the  amount  demanded  for  the  pur^ 
pose  of  participating  in  the  said  amusement  of  "Shooting 
the  Chutes;"  that  she  was  conducted  to  the  top  of  the  in- 
clined plane  by  the  defendant  in  error,  and  that  the  party, 
including  herself,  were  conducted  to  seats  in  the  boat  or 
car ;  that  suddenly,  and  without  any  warning  or  notice,  and 
while  in  plain  sight  of  the  defendant  in  error  or  its  agent, 
and  before  plaintiff  in  error  was  seated,  the  defendant  in 
error  n^ligently  and  carelessly  released  said  boat  or  car  and 
started  same  on  its  rapid  descent  of  the  inclined  plane ;  that 
it  was  the  duty  of  defendant  in  error  to  see  that  she  was 
seated  and  in  position  before  starting  said  boat  or  car ;  that 
the  plaintiff  in  error  was  then  and  there  exercising  due  care 
and  diligence  for  her  own  safety;  that  said  boat  or  car 
descended  said  plane  and  struck  the  water  with  such  great 
force  and  violence  as  to  throw  said  plaintiff  in  error  into 
the  air  and  that  she  fell  back  in  said  boat  or  car  with  such 
violence  as  to  permanently  injure  her;  that  said  sport  was 
represented  by  defendant  in  error  to  the  public  and  to  plain- 
tiff- in  error  as  a  safe  amusement  and  was  generally  in- 
dulged in  as  such  by  the  public,  though  said  amusement 
was  known  to  the  defendant  in  error  at  the  time,  though  not 
to  the  plaintiff  in  error,  to  be  dangerous  and  hazardous; 
that  it  was  the  duty  of  the  defendant  in  error  to  give  notice 
and  not  to  start  said  boat  until  all  the  passengers  therein, 
including  the  plaintiff,  were  properly  and  safely  seated 
therein,  but  that  defendant  in  error  negligently  and  care- 
lessly failed  to  give  any  such  notice  and  negligently  and 
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carelessly  released  said  boat  or  car  before  plaintiff  in  error 
was  safely  seated,  wherefore  she  brings  suit,  etc. 

Upon  the  trial  the  jury  returned  a  general  verdict  of  not 
guilty;  and  two  special  findings:  first,  that  the  plaintiff 
just  before  and  at  the  time  of  the  happening  of  the  accident 
complained  of  was  in  the  exercise  of  ordinary  care  for  her 
own  safety ;  and,  second,  that  the  defendant  was  not  guilty 
of  the  negligence  charged  against  it  in  such  additional 
count.  From  the  judgment  entered  upon  the  general  ver- 
dict and  these  special  findings  the  plaintiff  sued  out  this 
writ  of  error. 

The  errors  assigned  are  that  said  verdicts  (general  and 
special)  are  contrary  to  the  law  and  to  the  evidence;  that 
the  court  improperly  requested  upon  its  own  motion  said 
special  findings  without  having  submitted  same  to  the  plain- 
tiff in  error  and  without  having  notified  her  of  its  intention 
so  to  do;  that  the  court  improperly  instructed  the  jury  as 
to  the  burden  of  proof  as  to  the  negligence  of  defendant 
in  error;  that  the  court  gave  improper  instructions  to  the 
jury  in  behalf  of  the  defendant  in  error  and  refused  proper 
instructions  requested  by  plaintiff  in  error  and  improperly 
modified  proper  instructions  asked  by  plaintiff  in  error; 
that  the  court  admitted  improper  evidence  on  the  part  of 
the  defendant  in  error,  and  refused  to  admit  proper  evi- 
dence on  the  part  of  the  plaintiff  in  error;  that  the  court 
erred  in  denying  motion  of  the  plaintiff  in  error  to  set 
aside  said  verdicts  and  to  grant  a  new  trial ;  that  the  court 
erred  in  rendering  judgment  in  favor  of  the  defendant  in 
error,  and  that  the  record  and  proceedings  are  otherwise 
uncertain,  unjust  and  illegal. 

The  inclined  plane  or  chute  mentioned  in  the  pleadings 
is  about  300  feet  long,  the  upper  end  of  which  is  60  feet 
above  the  pond  into  which  the  boat  plunges.  There  are 
three  employees  in  charge  of  this  amusement — a  boatman 
who  stands  in  the  rear  of  the  boat  and  guides  it  to  the 
landing  after  it  reaches  the  water,  a  boat  loader,  whose  duty 
it  is  to  see  that  the  passengers  are  properly  and  safely 
seated,  and  then  to  signal  that  fact  to  the  lever  man,  who 
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stands  near  by  the  boat  and  controls  the  lever  which  de- 
ttaches  the  boat  from  its  fastenings,  thus  suffering  it  to 
•descend  the*  chute  impelled  by  the  force  of  gravity.  The 
iboat  and  the  people  in  it  are  in  full  view  of  these  three 
'employees.  Under  the  custom  the  lever  man  does  not  loose 
the  boat  until  he  personally  sees  that  the  passengers  are 
seated  and  he  has  received  a  second  signal  of  "All  right" 
from  the  boaft  loader.  The  time  occupied  in  the  descent  is 
from  seven  to  ten  seconds. 

RoBEET  N.  Holt,  H.  T.  Wilcoxon  and  A.  C.  Peaeson, 
for  plaintiff  in  error. 

Chables  C.  Stillwell  and  Dale  &  Francis,  for  de-  . 
f  endant  in  error. 

Mr.  Presidino  Justice  Ball  delivered  the  opinion  of 
the  court. 

The  first  contention  of  the  plaintiff  is  that  the  verdict 
is  contrary  to  the  weight  of  the  evidence.  The  testimony 
•of  the  plaintiff  and  of  her  witnesses  tended  to  prove  that 
the  boat  was  released  and  started  down  the  inclined  plane 
before  she  had  a  chance  to  seat  herself  and  to  adjust  her 
iskirts,  and  that  in  consequence  of  this  negligence  she  wad 
thrown  up  in  the  air  when  the  boat  struck  the  water  and 
fell  back  in  the  boat  with  such  violence  as  to  injure  her. 
The  evidence  of  the  defendant's  witnesses  tended  to  prove 
that  upon  the  day  in  question  no  boat  was  released  while 
any  passenger  was  standing. 

The  negligence,  if  any,  of  the  defendant  was  primarily  a 
question  of  fact  for  the  jury.  The  evidence  upon  this  ques- 
tion was  clearly  conflicting,  and  incapable  of  being  recon- 
ciled. It  was  the  duty  of  the  jury  to  find  where  the  truth 
lay  in  this  conflicting  testimony.  In  order  to  do  this  they 
had  to  pass  upon  the  credibility  of  the  several  witnesses 
and  the  weight  to  be  given  to  the  testimony  of  each  of 
them.  They  found  the  defendant  not  guilty.  The  trial 
judge  approved  their  finding.  We  cannot  see  that  the  jury 
were  moved  by  any  improper  motive,  or  that  the  verdict  is 
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clearly  and  palpably  against  the  weight  of  the  evidence. 
Under  these  circumstances  we  have  no  right  to  set  aside  the 
judgment  and  finding.    Bradley  v.  Palmer,  193  111.  90. 

The  second  contention  of  the  plaintiff  is  that  the  court 
erred  in  requesting,  upon  its  own  motion,  special  findings 
without  having  submitted  them  to  and  without  specially 
notifying  the  plaintiff  of  his  intention  to  make  such  re- 
quests. To  this  point  is  cited  P.,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Smith,  207  HI.  486.  Because  of  differing  circumstances 
that  case  is  not  binding  here.  There  the  trial  court  sub- 
mitted to  the  jury  but  one  of  the  two  sharply  contested 
points  in  issue.  Here  the  two  questions  being  contested 
were  submitted  to  them.  In  the  Smith  case  the  court  rec- 
ognize the  fact  that  "There  might  be  cases  where  the  sub- 
mission of  questions  by  the  court  without  notice  would  not 
be  ground  for  reversal,  when  it  could  be  seen  that  there  was 
no  injurious  effect."  In  Chicago  City  Ry.  Co.  v.  Jordan, 
116  111.  App.  650,  we  recognized  this  distinction.  See,  also, 
Norton  v.  Volzke,  168  lU.  402.  As  the  plaintiff  was  not 
prejudiced  by  this  action  of  the  trial  court,  it  does  not  con- 
stitute ground  for  reversal. 

The  record  does  not  state  that  the  court  gave  these  in- 
terrc^atories  to  the  jury  without  having  first  submitted 
them  to  the  plaintiff.  In  Rogers  v.  Hall,  3  Scam.  5,  the 
Supreme  Court  say  that  a  bill  of  exceptions  under  the  Prac- 
tice Act  is  "not  to  be  considered  as  a  writing  of  the  judge, 
but  is  to  be  esteemed  as  a  pleading  of  the  party  alleging  the 
exception;  and  if  liable  to  the  charge  of  ambiguity,  un- 
certainty or  omission,  it  ought,  like  any  other  pleading, 
to  be  construed  most  strongly  against  the  party  who  pre- 
pared it.^'  The  rule  as  thus  laid  down  has  never  been  de- 
parted from.  Owing  to  the  silence  of  the  record  in  this 
regard,  the  plaintiff  cannot  be  advantaged  by  this  assign- 
ment of  error. 

The  next  contention  of  the  plaintiff  is  that  the  facts  of 
this  case  bring  it  within  the  doctrine  of  res  ipsa  loquitur; 
pnd  therefore  instruction  number  three,  given  at  the  re- 
quest of  the  defendant,  is  erroneous  in  placing  the  burden 
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of  proof  as  to  the  negligence  of  the  defendant  on  the 
plaintiff. 

The  allegation  of  negligence  contained  in  the  only  count 
of  the  declaration  when  the  trial  was  had,  is  that  the  de- 
fendant started  the  car  before  plaintiff  was  fairly  seated 
in  it.  ^  The  plaintiff  offered  evidence  tending  to  prove  this 
allegation  and  caused  the  jury  to  be  instructed  on  that 
theory.  A  party  plaintiff  cannot  try  his  case  upon  one 
theory,  and  then  on  motion  for  a  new  trial,  or  on  appeal, 
shift  bis  ground  to  another  and  a  different  theory.  A  de- 
fendant is  not  called  upon  to  meet  a  case  not  made  by  the 
pleadings.  The  opposite  rule  would  result  in  uncertainty 
anil  confusion  in  trials,  and  almost  necessarily  result  in 
injustice  to  the  defendant  The  primal  object  in  pleading 
is  to  produce  an  issue,  affirmed  on  one  side  and  denied  on 
the  other,  and  the  trial  is  had  for  the  sole  purpose  of  deter- 
mining the  issue  thus  made. 

In  Field  v.  French,  80  111.  App.  78,  a  suit  to  recover  for 
personal  injuries,  in  which  the  declaration  charged  specific 
acts  of  negligence,  the  court  say:  "The  general  rtile  is  that 
when  the  plaintiff  makes  affirmative  allegations,  as  in  this 
case,  of  negligence  of  the  defendant  and  the  defendant 
pleads  the  general  issue,  the  burden  is  upon  the  plaintiff 
all  through  the  case  to  establish  his  case — ^that  is,  prove 
the  specific  negligence  alleged — ^by  a  preponderance  of  the 
evidence,  and  he  cannot  recover  if  the  defendant's  evidence 
is  such  as  to  evenly  balance  that  of  the  plaintiff."  See,  also, 
1  Jones  on  Ev.,  Sec.  175 ;  W.  Chicago  St.  Ky.  Co.  v.  Mar- 
tin, 154  111.  523;  C.  &  E.  I.  Ry.  Co.  v.  Driscoll,  176  111. 
330. 

The  contention  of  plaintiff  that  the  trial  court  erred  in 
giving  improper  instructions  in  behalf  of  the  defendant, 
and  erred  in  refusing  to  give  proper  instructions  upon  the 
request  of  the  plaintiff  and  improperly  modified  proper  in- 
structions asked  by  the  plaintiff,  in  our  opinion  can  be  dis- 
posed of  in  a  few  words.  Aided  by  the  briefs  of  counsel, 
we  have  carefully  examined  each  of  the  instructions  to 
which  counsel  refer,  whether  given,   refused   or  modified, 
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And  we  do  not  find  reversible  error  in  the  action  of  the  trial 
judge  concerning  any  of  them. 

The  complaint  that  improper  evidence  was  admitted  on 
the  part  of  the  defendant,  and  that  proper  evidence  ten- 
tiered  by  the  plaintiff  was  excluded,  is  not  well  founded  in 
:any  particular. 

Believing  that  this  case  was  fairly  tried  and  that  no 
reversible  error  intervened,  we  affirm  the  judgment  of  the 
.Superior  Court 

Affirmed. 


City  of  Chicago  v.  Fliilip  Malkan. 

Gen.  No.  11.898. 

1.  DuBESs — what  eaaential  to  recover  payrnents  made  under. 
The  right  in  assumpsit  to  recover  pasrments  made  under  duress 
is  unknown  to  the  common  law,  and  therefore,  in  order  to  Justify 
A  recovery  upon  such  account,  the  plaintiff  must  show  not  only 
that  the  payment  was  made  under  legal  compulsion,  but  also  that 
it  is  against  equity  and  good  conscience  for  the  defendant  to  retain 
the  money. 

2.  License — two  saloons  cannot  J)e  run  under  one.  Two  saloons 
K^nnot  be  run  under  a  single  license  notwithstanding  they  are  both 
located  in  the  same  premises. 

3.  LiCENSB—Tioi^  right  of  conducting  saloon  husinesa  under, 
construed.  A  person  running  a  saloon  business  under  a  license 
is  exercising  a  privilege,  not  a  right,  and  such  priyilege  is  strictly 
construed. 

4.  Public  official — when  cannot  })ind  city.  A  public  official  of  a 
city,  not  the  legal  officer  thereof,  cannot  bind  it  by  any  legal 
opinion  which  he  may  give  with  respect  to  a  supposed  property 
right 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Fbedesick  A.  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  Reversed.  Opinion  filed 
April  10,  1905. 

Maclay  Hoyne^  Assistant  Corporation  Counsel,  for  ap- 
pellant; Edgab  Beonson  Tolman  Corporation  Counsel, 
^f  counsel. 

Cox,  Heldman  &  EvBBETT,  for  appellee. 
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Mr.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

In  February,  1897,  appellee  rented  the  two-story  and 
basement  building  known  as  No.  178  Quincy  street  in  the 
•city  of  Chicago.  Within  a  month  thereafter  he  placed  a 
<»mplete  saloon  outfit  in  the  basement,  put  two  men  in 
charge  of  it  and  thereafter  ran  it  as  a  saloon  and  restaurant. 
The  entrance  to  the  basement  was  by  a  separate  outside 
stairway  leading  down  from  the  street.  He  also  installed 
upon  the  first  floor  an  elaborate  saloon  equipment  and 
there  sold  all  kinds  of  liquors.  March  16,  1897,  he  took 
out  a  city  license  authorizing  him  to  keep  a  saloon  at  that 
number.  Some  time  between  the  last  date  and  the  month 
of  October,  1897,  he  connected  the  first  floor  and  basement 
by  an  inside  stairway.  He  ran  these  two  saloons  under  this 
one  license  until  October  8,  1897,  when  the  city  collector, 
Joseph  S.  Martin,  threatened  to  close  up  both  saloons  xm- 
less  appellee  at  once  paid  the  sum  of  $219.95  as  a  license 
fee  for  the  basement  saloon  from  May  1,  1897,  to  the  date 
last  named.  Thereupon  appellee  paid  that  sum  under  pro- 
test, and  shortly  thereafter  closed  up  the  basement  saloon. 

This  action  was  brought  against  the  city  and  the  city 
collector,  Mr.  Martin,  to  recover  the  money  thus  paid,  and 
for  damages  arising  out  of  the  loss  of  money  expended  in 
the  fitting  up  of  the  basement  saloon,  and  for  the  decrease 
in  the  value  of  his  lease  by  reason  of  the  closing  of  such 
saloon. 

During  the  trial  and  at  the  elose  of  the  plaintiff's  (ap- 
pellee's) case,  the  trial  judge  instructed  the  jury  to  find  the 
issues  for  the  defendant  Martin,  which  was  accordingly 
done.  At  the  close  of  all  the  evidence  the  trial  judge  in- 
structed the  jury  to  find  the  issues  for  the  plaintiff  and  to 
assess  his  damages  at  the  sum  of  $287.70,  which  is  the  sum 
thus  paid,  and  interest  thereon;  to  which  action  appellant 
-duly  excepted.  From  the  judgment  entered  on  that  verdict 
this  appeal  was  perfected. 

The  contention  of  appellant  is  that  appellee  had  no  right 
to  run  two  saloons  under  one  license.     That  of  appellee  is 
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that  he  had  the  right  under  one  license  to  operate  as  many 
bars  (saloons)  as  he  pleased  in  the  premises  known  as  No. 
178  Quincy  street,  and  that  as  the  demand  of  appellant  for 
the  payment  of  two  licenses  was  illegal  and  as  the  money 
paid  by  him  for  the  second  license  was  paid  under  duress, 
it  may  be  recovered  in  an  action  of  assumpsit. 

The  right  to  recover  payments  made  under  duress  in 
assumpsit  is  unknown  to  the  common  law,  and  therefore 
in  order  to  justify  a  recovery  appellee  must  show,  not  only 
that  such  payment  was  made  under  legal  compulsion,  but 
also  that  it  is  against  equity  and  good  conscience  for  ap- 
pellant to  retain  the  money.  Watson  v.  Woolverton,  41 
111.  243. 

It  is  clear  from  the  evidence  that  appellee  was  running 
two  saloons  in  this  building.  Each  was  complete  in  itself 
in  equipment  and  in  service.  They  were  not  connected  in 
any  way  until  in  the  summer  or  fall  of  1897,  when  ap- 
pellee put  in  an  inside  stairway.  Appellee  refers  to  them 
as  two  saloons.  He  says:  "I  opened  both  the  basement 
saloon  and  the  street  floor  saloon  at  the  same  time  and 
continued  to  operate  them  until  October,  1897."  ♦  *  ♦ 
"My  saloon  on  the  first  floor  of  178  Quincy  street  and  the 
saloon  in  the  basement  both  had  entrances  on  Quincy 
street."  Appellee  further  says  that  when  he  fitted  up.  these 
two  saloons  he  forgot  to  connect  them  by  an  inside  stair- 
way. When  he  put  that  stairway  in  he  does  not  say* 
George  Hoffman,  a  witness  called  by  appellee,  testifies  that 
such  stairway  was  built  after  February,  1897,  and  before 
October,  1897,  "along  in  the  summer  time."  It  thus  ap- 
pears that  for  the  time,  or  for  the  greater  part  of  the  time 
for  which  the  city  demanded  payment,  appellee  was  run- 
ning two  unconnected  and  complete  saloons  under  one 
license,  in  violation  of  the  statute  and  of  the  ordinance. 
Hence  it  is  not  inequitable  nor  against  good  conscience  for 
the  city  to  retain  this  money,  even  if  it  was  obtained  by 
legal  duress. 

Appellee  contends  that  he  had  the  legal  right  to  run  two 
bars  under  one  license  so  long  as  they  were  on  the  premises 
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mentioned  in  the  license,  and.  he  was  the  sole  owner  and 
manager  thereof.  He  cites  cases  from  other  states  which, 
support  this  contention.  Notable  among  these  is  St  Louis 
V.  G^rardi,  90  Mo.  640,  in  which  under  one  license  the 
managers  of  the  Planters  Hotel  were  held  authorized  to 
run  three  complete  saloons,  each  of  which  opened  upon  a 
different  street,  and  were  connected  with'  each  other  in  no 
other  way  than  this,  that  each  saloon  had  a  doorway  open- 
ing into  the  main  office  of  the  hotel.  In  the  decision  of 
this  case  we  must  be  guided  by  our  statute  and-  by  the 
ordinances  of  the  city  relating  to  the  selling  of  liquor. 

By  chapter  43,  R.  S.,  Hurd  1903,  a  dram-shop  is  defined 
as  "a  place  where  spirituous  or  vinous  or  malt  liquors  are 
retailed  by  less  quantity  than  one  gallon."  The  statute 
provides  a  penalty  for  selling  without  a  license  and  states 
how  and  by  whom  the  license  may  be  granted.  The  license 
shall  state  the  time  for  which  it  is  issued ;  "the  place  where 
the  dram-shop  is  to  be  kept,  and  shall  not  be  transferable, 
nor  shall  the  person  licensed  keep  a  dram-shop  at  more  than 
one  place  at  the  same  time." 

Section  1175  of  the  City  Ordinances  provides  that  the 
licensee  shall  ^H^eep  closed  on  Sundays  all  doors  opening 
out  upon  any  street  from  the  bar  or  room  where  such  dram- 
shop shall  be  kept,  and  that  all  windows  opening  upon  any 
street  from  such  bar  or  room  shall  on  Sundays  be  provided 
with  blinds,  shutters  or  curtains  so  as  to  obstruct  the  view 
from  such  street  into  such  room."  Section  1177  provides 
that  the  license  granted  shall  "authorize  the  person  or  per- 
sons therein  named  to  keep  a  dram-shop."  Section  1181 
directs  that  the  licensee'  shall  cause  to  be  and  remain  posted 
upon  some  conspicuous  part-  of  the  room  or  bar  kept  or  used 
for  such  purpose  his  or  their  license.  Section  1185  forbids 
the  keeping  open  of  "any  saloon,  bar  room  or  tippling  house 
during  the  night  time,"  etc.  The  license  issued  to  ap- 
pellee  was  "to  keep  a  saloon  or  grocery  at  178  Quincy 
street  in  the  city  of  Chicago."  We  find  nothing  in  the 
statute  or  in  the  ordinance  which  permits,  directly  or  by 
implication,  the  seller  of  liquors  to  run  more  than  one 
35 
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saloon  under  a  single  license.  Appellee  was  engaged  in  a 
business  regulated  by  both  the  statute  and  the  ordinance 
(Schwuchow  V.  Chicago,  68  111.  444) — sl  business  he  could 
not  legally  carry  on  except  under  and  by  virtue  of  a  license. 
In  running  these  saloons^  he  was  exercising  a  privilege  and 
not  a  right.  Such  a  privilege  will  be  strictly  construed. 
Eichie  v.  Zalesky,  98  Iowa  592.  It  is  not  the  law  of  this 
state  that  under  one  license  the  licensee  can  run  as  many 
saloons  as  he  has  rooms  in  his  building,  provided  such 
rooms  connect  with  each  other  by  doors,  openings  or  stair- 
ways. 

The  court  excluded  evidence  offered  by  appellee  to  prove 
that  at  the  time  he  was  about  to  rent  these  premises  the  city 
collector  told  him  that  one  license  would  cover  a  saloon  in 
both  street  floor  and  basement  if  they  were  connected  by  an 
inside  stairway  and  were  under  one  ownership  and  man- 
agement. This  ruling  is  correct.  That  officer  could  not 
bind  or  estop  the  city  by  the  utterance  of  any  legal  opinion 
he  might  entertain.  He  is  a  public  agent  clothed  with 
specially  defined  powers,  the  extent  of  which  appellee  was 
bound  to  know  because  such  powers  are  conferred  and  lim- 
ited by  statutes  and  ordinances.  Among  these  powers  is 
not  that  of  declaring  what  the  law  is  upon  a  given  state- 
ment of  facts.  Mayor  v,  Reynolds,  20  Md.  1;  Eissing  v. 
Fort  Wayne,  137  Ind.  427;  Cleveland  v.  State  Bank,  16 
Ohio  St.  236 ;    Miller  v.  Mayor,  3  Hun.  35. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 


George  E.  Lloyd  &  Co.  y.  Nelson  £•  Matthews,  et  al. 

Gen.  No.  11,903. 

1.  Ultba  vibes — when  endorsement  of  note  J>y  corporation  not. 
It  is  not  ultra  vires  a  corporation  to  endorse  a  note  given  by  its 
debtor  for  the  purpose  of  paying  a  debt  due  it  through  the  medium 
of  having  the  same  discounted  by  a  bank.^ 

2.  PREsroENT — when  authority  of,  presumed.  When  the  presi- 
dent of  a  corporation  performs  therefor  an  act  which  it  had  power 
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to  perform,  it  will,  in  the  absence  of  evidence,  be  presumed  that 
such  president  acted  within  his  authority. 

3.  Election — what  does  not  constitute.  Where  suit  is  brought 
upon  the  endorsement  of  a  promissory  note,  and  one  count  of  the 
declaration  charges  the  defendant  as  an  endorser  and  the  other 
as  a  guarantor,  no  election  can  be  said  to  have  taken  place  by 
the  plaintiff  to  hold  the  defendant  in  either  one  or  the  other  of 
such  capacities. 

4.  Instruction — must  not  ignore  any  theory  of  recovery.  An 
Instruction  in  an  action  of  assumpsit  which  ignores  any  theory  of 
recovery  is  improper. 

5.  Instruction — miist  not  ignore  evidence  relevant  to  the  right 
of  recovery.  An  instruction  in  an  action  of  assumpsit  is  erroneous 
which  ignores  evidence  relevant  to  any  theory  upon  which  a 
recovery  might  be  predicated. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Qibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1904.  Affirmed.  Opinion  filed  April  10, 
1905. 

Statement  b;  the  Court.  The  appellees^  ITelson  E.  Matth- 
ews and  Clark  H.  Rice,  partners  under  the  name  of 
Matthews  and  Kice,  are  bankers  and  doing  business  as  such 
in  Ottawa,  in  the  State  of  Ohio.  They  sued  the  appellant^ 
a  corporation,  in  assumpsit  on  the  following  promissory 
note  and  the  endorsement  thereon: 

"$1,500.  Ottawa,  Ohio,  July  25,  1902. 

Sixty  days  after  date  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  Qeo.  E.  Lloyd  &  Company  fifteen  hundred 
dollars,  payable  at  the  banking-house  of  Matthews  &  Rice, 
Ottawa,  Ohio.  Value  received.  If  not  paid  at  maturity  to 
bear  8  per  cent  interest  from  maturity. 

Columbia  Telephone  Manufacturing  Company, 
By  G.  M.  RissER,  President. 
Wm.  Rees,  Secretary." 

On  the  back  of  the  instrument  is: 

'Tayment  guaranteed,  protest,  demand,  and  notice  of  non- 
payment waived.  Geo.  E.  Lloyd  &  Co., 

E.   C.   Williams,  President'* 
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The  declaration  contains  two  special  connts  and  the 
common  counts.  The  first  special  count  is  against  appel- 
lant as  an  endorser  merely.  The  second  special  coxmt  is  on 
the  guaranty.  The  counts  are  in  the  usual  form  and  in 
each  it  is  averred  that  8  per  cent  per. annum  is  a  lawful 
rate  of  interest,  by  the  law  of  the  State  of  Ohio. 

Appellant  pleaded  the  general  issue,  and  a  plea  denying 
the  execution  of  the  instrument  sued  on,  verified  by  affi- 
davit. The  jury  found  the  issues  for  the  plaintiffs  and 
assessed  their  damages  at  the  sum  of  $1,500.  Motions  to 
instruct  the  jury  to  find  for  the  defendant  at  the  close  of 
the  plaintiff's  evidence  and  at  the  close  of  all  the  evidence, 
for  a  new  trial  and  in  arrest  of  judgment,  were  made  by 
appellant  and  overruled  by  the  courts  and  judgment  was 
rendered  on  the  verdict. 

George  II.  Rice,  a  member  of  the  partnership  of  Matthews 
&  Rice,  testified,  in  substance,  that  July  25,  1902,  Mr. 
r.  J.  Mason,  the  manager  of  the  Columbia  Telephone 
Manufacturing  Company,  came  to  the  bank  of  Matthews 
&  Rice  and  introduced  Mr.  Williams  as  the  president  of 
Oeorge  E.  Lloyd  &  Co.  of  Chicago,  and  stated  that  the 
Telephone  Company  owed  George  E.  Lloyd  &  Co.  $1,500, 
and  had  arranged  to  give  George  E.  Lloyd  &  Co.  a  note  for 
60  days,  and  desired  us  to  discount  the  note,  and  we  told 
them  we  would  do  so  if  George  E.  Lloyd  &  Co.  would  guar- 
antee its  payment,  and  I  took  our  regular  rubber  stamp 
and  put  on  the  note  the  endorsement  which  is  on  it,  and 
Mr.  Williams  signed  George  E.  Lloyd  &  Co.,  by  himself, 
as  president,  in  my  presence,  and  we  held  the  note  for  a 
few  days,  until  he  wrote  down  and  had  a  letter  from  George 

E.  Lloyd  &  Co.     The  witness  then  identified  the  following 
copies  of  letters  and  telegram,  which  were  put  in  evidence: 

"Ottawa,  Oino,  July  26,  1902. 
Mr.  Geo.  E.  Lloyd  &  Co.,  Chicago,  111. 

Dear  Sir:    We  have  today  rediacounted  for  you  through 

F.  J.    Mason   a   note  given   by   the   Columbia   Telephone 
Manufacturing    Company    of    Ottawa,    Ohio,    for    $1,500^ 
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dated  July  25,  1902,  due  in  sixty  days  from  date,  payable 
to  the  order  of  Geo.  E.  Lloyd  &  Company,  at  the  banking 
house  of  Matthews  &  Kiee,  Ottawa,  Ohio.  The  note  is 
indorsed  as  follows :  Payment  guaranteed,  protest,  demand 
and  notice  of  non-payment  waived.  Geo.  E.  Lloyd  &  Com- 
pany by  E.  C.  Williams,  president  While  we  have  no 
doubt  as  to  the  correctness  of  the  transaction,  we  will  thank 
you  to  confirm  same  by  letter. 

Yours  truly, 

Matthews  &  Rice." 

Telegram  dated  Ottawa,  Ohio,  July  29,  1902. 
"To  Geov  E.  Lloyd  &  Co.,  Chicago,  111. 

Have  you  our  letter  twenty-sixth?  If  so,  is  everything 
satisfactory  as  to  our  discounting  Columbia  Telephone  Com- 
pany note,  fifteen  hundred  dollars,  endorsed  by  your  com- 
pany?   Answer.  Matthews  &  Rice." 

"Geo.  E.  Lloyd  &  Co.. 

Incorporated. 

Machinery,  194  Clinton  St.,  Chicago. 

7-29-02. 
Matthews  &  Rice,  Ottawa,  Ohio. 

Gentlemen:  Your  letter  of  the  26th  was  received  dur- 
ing the  writer's  absence.  Your  telegram  was  also  received. 
We  have  wired  you  as  follows :  Telegram  received.  Every- 
thing perfectly  satisfactory.  Letter  today.  Trusting  that 
this  is  satisfactory  in  every  respect,  we  remain, 
Yours  very  truly, 

Geo.  W.  Lloyd  &  Company. 
Dictated.    E.  C.  W." 

The  witness  further  testified  that  Mr.  Matthews  dictated 
the  letter  of  July  26,  1902 ;  that  the  word  "rediscounted" 
was  a  mistake ;  that  the  word  "discount"  should  have  been 
used.  He  further  testified  that  on  receipt  of  the  letter  of 
July  29  from  George  E.  Lloyd  &  Co.,  appellees  discounted 
the  note;  that  $1,480  was  by  appellees  placed  to  the  credit 
of  the  Columbia  Telephone  Manufacturing  Company,  and 
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the  arrangement  was  made  that  Mr.  Mason  would  send  a- 
check  to  George  E.  Lloyd  &  Co.  for  the  amount,  which  was- 
done,  to  witness'  knowledge. 

Witness  further  testified  that  when  the  note  was  due* 
appellees  made  demand  on  the  Columbia  Telephone  Mfg. 
Co.  for  payment  and  the  company  did  not  pay. 

Edward  C.  Williams,  president  of  the  appellant  com- 
pany, testified  that  when  he  made  the  endorsement  there- 
was  nothing  above  the  signature  "Gteorge  E.  Lloyd  &  Com- 
pany, by  E.  C.  Williams,  President;"  that  the  words  "Pay- 
ment guaranteed,  protest,  demand  and  notice  of  non-pay- 
ment  waived,"  were  not  stamped  over  that  signature  at  the- 
time  witness  signed  the  name  George  E.  Lloyd  &  Co. 
Witness  also  tej^tified  that  he  wrote  the  letter  addressed 
Matthews  &  Eice,  Ottawa,  Ohio,  and  the  words  ^TDictated.. 
E.  C.  W." 

Frederick  J.  Mason,  general  manager  of  the  Columbia 
Telephone  Mfg.  Co.,  testified  substantially  as  did  Mr.  Will- 
iams, that  there  was  nothing  on  the  back  of  the  note  above 
the  signature  of  appellant's  name  when  Mr.  Williams  signed 
appellant's  name,  as  president,  and  both  Mr.  Williams  and 
Mr.  Mason  testified  that,  at  the  time  the  latter  endorsed  the- 
note,  nothing  was  said  about  guaranteeing  it. 

Bangs,  Wood  &  Bangs,  for  appellant. 

Peckham,  Smith,  Packard  &  ApMadoo,  for  appellee.. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  courts 
Counsel  for  appellant,  in  their  argument,  say  that  the 
main  question  involved  is  whether  the  contract  sued  on  is 
ultra  vires  the  appellant  company,  and  contend  that  it  is,, 
citing  Dobson  v.  More,  164  111.  110,  in  which  case  the  gen- 
eral manager  of  a  corporation  undertook  to  guarantee,  in 
the  name  of  the  corporation,  a  note  "given  for  an  individual 
obligation."  The  case  has  no  application  to  the  facts  of 
this  case.  The  evidence  is  that  F.  J.  Mason,  the  manager 
of  the  Columbia  Manufacturing  Company,  and  E.  C.  Will- 
iams, appellant's  president,  went  together  to  the  banking^ 
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house  of  appellees,  and  there  stated  to  appellee  that  the 
Telephone  Manufacturing  Co.  was  indebted  to  appellant, 
and  requested  appellant  to  discount  the  note^  and  that  an 
arrangement  was  made  by  which  the  money  was  to  be- 
placed  to  the  credit  of  the  last  named  company,  and  that 
Mr.  Mason  was  to  give  appellant  a  check  for  it;  that  the- 
money  was  so  credited  and  that  Mason  gave  appellant  a 
check  as  agreed.  Mason  and  Williams  were  called  as  wit- 
nesses by  appellant,  and  neither  denied  thd  arrangement 
testified  to  by  George  H.  Rice,  nor  the  giving  of  the  check.. 
Appellant  was  a  manufacturer  of  machinery  and  Williams, 
as  he  testified,  was  its  president.  The  appellant  certainly 
had  power  to  collect  debts  due  to  it,  and  to  exercise  all 
necessary  and  legitimate  means  for  that  purpose,  and  the 
exercise  of  this  power  by  the  company's  president  must,  in 
the  absence  of  evidence  to  the  contrary,  be  presumed  to 
have  been  authorized.  As  president,  Williams  had  the 
power.  Bank  of  Minneapolis  v.  GriflBn,  168  111.  314,  317. 
Here,  appellant  guaranteed  the  payment  of  the  note,  in 
order  that  the  Telephone  Manufacturing  Co.  might  procure 
the  money  to  pay  its  debt  to  appellant.  The  transaction 
was,  in  substance,  a  discount  of  the  note,  indirectly,  for 
appellant,  and  was  so  regarded,  as  Greorge  H.  Eice  testified. 
There  was  a  conflict  in  the  -  evidence  as  to  whether  the 
words,  "Payment  guaranteed,  protest,  demand  and  notice 
of  non-payment  waived,"  were  on  the  back  of  the  note  at 
the  time  appellant's  name  was  endorsed  thereon  by  Will- 
iams, its  president  All  that  the  appellees  knew  of  William? 
was  that  he  was  introduced  to  them  by  Mason  as  appellant's 
president,  and  George  H.  Rice  testified:  "The  arrange- 
ment was  made  that,  when  the  letters  came  back  from* 
(Jeorge  E.  Lloyd,  and  we  found  it  satisfactory,  we  were  to- 
discount  the  note."  Appellees,  accordingly,  held  the  note 
until  they  could  hear  from  G^rge  E.  Lloyd  &  Co.  In 
appellees'  letter  to  appellant  of  July  26,  1902,  the  next  day 
after  the  interview  between  Williams  and  Mason  and  ap- 
pellees, it  is  plainly  stated:  "The  note  is  endorsed  as  fol- 
lows:    'Payment  guaranteed;    protest,  demand  and  notice 


552  Appellate  Couets  of  Illinois. 

Vol.  119.]  Lloyd  &  Co.  v.  Matthews. 

of  non-payment  waived.' "  In  appellees'  telegram  to  ap- 
pellant of  July  29,  1902,  attention  is  called  to  appellees' 
letter  of  the  26th,  and  the  question  asked:  "Have  you  our 
letter  twenty-sixth?  If  so,  is  everything  satisfactory," 
etc.  On  the  same  day,  July  29th,  appellant  answered, 
saying  appellees'  letter  and  telegram  were  received,  and 
that  everything  was  "perfectly  satisfactory."  These  letters 
and  the  telegram  corroborate  the  evidence  of  George  H. 
Rice.  Williams,  in  his  testimony,  says  that  to  the  best  of 
his  recollection  he  did  not  receive  the  letter  of  July  26; 
but,  on  the  letter  of  July  29  being  exhibited  to  him  by 
appellant's  attorney,  he  admitted  that  he  wrote  that  letter, 
and  the  letter  of  July  29  expressly  acknowledges  the  re- 
ceipt of  appellees'  letter  of  July  26  and  expresses  satisfac- 
tion with  its  terms. 

Williams  and  Mason  confine  themselves  to  testifying  that 
at  the  time  Williams  signed  appellant's  name  on  the  back 
of  the  note  there  was  nothing  above  the  signature;  but 
^even  though  this  were  tnie,  it  would  not  avail  appellant, 
because,  by  its  letter  of  July  29  it  ratified  the  endorsement 
above  the  signature.  We  think  the  guaranty  proved  by  a 
preponderance  of  the  evidence. 

Appellant's  counsel  say  that  appellees  elected  to  sue  on 
the  guaranty  and  are  estopped  to  assert  any  other  liability, 
citing  Clayes  v.  White,  65  111.  359,  a  case  not  the  least 
in  point.  In  that  case  there  was  an  election ;  in  this  there 
was  not.  The  two  special  counts  of  the  declaration  were 
for  different  causes  of  action,  and  appellees  were  not  bound 
to  rely  exclusively  on  either  count,  but  could  rely  on  either 
or  both,  as  the  evidence  might  warrant.  If  the  evidence 
supports  either  it  is  enough  to  warrant  recovery.  Hance  v. 
•Miller,  21  111.  636;  Croskey  v.  Skinner,  44  111.  321,  323. 

Appellant's  counsel  urge  as  error  the  refusal  of  appel- 
lant's instruction  1  and  the  giving  of  appellees'  instructions 
2  to  5,  both  inclusive.  Appellant's  instruction  1  ignores 
appellant's  liability  as  endorser,  and  was  properly  refused. 
The  objections  urged  by  appellant's  counsel  to  appellees' 
instructions  2  to  5  cannot  be  sustained.     We  find  no  re- 
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versible  error  in  any  of  these  instructions.  Appellant's 
4tli  instruction  is  as  follows: 

"The  court  instructs  the  jury  that  a  president  of  a  cor- 
poration, by  virtue  of  his  office,  has  no  authority  to  guar- 
antee the  paymetlt,  in  the  name  of  the  corporation,  of  a 
promissory  note  executed  by  a  third  person.'^  This  instruc- 
tion is  correct  as  an  abstract  proposition  of  law.  But  there 
was  evidence  tending  to  prove  that  appellant's  president 
guaranteed  the  note  merely  as  a  means  of  procuring  money 
for  the  Columbia  Telephone  Manufacturing  Company,  its 
debtor,  with  which  to  pay  appellant,  and  that  the  discount 
of  the  note  was  in  fact  for  appellant,  though  indirectly  so. 
The  instruction  ignores  this  evidence,  and  also  ignores  the 
evidence  of  ratification,  namely,  appellant's  letter  of  July 
29,  1902.  The  court  modified  the  instruction  and  gave  it 
as  modified,  to  which  appellant  excepted.  The  instruction 
Hs  modified  and  given  by  the  court  is  as  follows . 

"The  court  instructs  the  jury  that  a  president  of  a  cor- 
poration by  virtue  of  his  office,  as  such  president,  has  no 
authority  to  guarantee  the  payment  in  the  name  of  the 
corporation  of  a  promissory  note,  executed  by  a  third  per- 
son ;  but  if  the  president  of  a  corporation  makes  such  guar- 
antee and  the  corporation  thereafter  receives  the  benefit 
thereof,  it  would  thereby  ratify  the  act  of  its  president. 
What  the  facts  are,  you  must  determine  from  the  evidence," 

The  only  objection  of  appellant's  counsel  to  the  modified 
instruction  is:  "There  is  no  evidence  in  the  record  that 
the  appellant  received  any  benefit  from  the  alleged  guar- 
anty." There  certainly  is  evidence  tending  to  prove  that 
the  guaranty  was  made  for  the  purpose  of  enabling  the 
maker  of  the  note  to  pay  its  debt  to  appellant,  and  that, 
when  the  note  was  discounted,  and  the  proceeds  placed  to 
the  credit  of  the  Columbia  Telephone  Manufacturing  Com- 
pany, that  company  gave  to  appellant  a  check  for  the  money 
so  credited  to  it,  and  this  evidence  is  not  contradicted  by 
any  of  appellant's  witnesses.  The  objection  to  the  modified 
instruction  is  untenable. 

The  judgment  will  be  affirmed.     Affirmed, 

Mr.  Justice  Brown  took  no  part  in  the  decision  of  this  case. 
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Oscar  Yf.  Breeher,  administrator,  y.  Chicago  Junction: 
Ballway  Company,  et  al. 

Oen.  Ko.  11,886. 

1.  Monoi?  FOB  NEW  TRIAL — When  overruling  of,  cannot  he  as- 
signed  as  error.  Where  the  defendant's  motion  for  a  new  trial 
was  overruled  at  its  own  request,  the  ruling  cannot  be  assigned 
as  error. 

2.  Motion  fob  new  trial— effect  of  overruling,  at  request  of 
party  making.  Where  a  motion  for  a  new  trial  has  been  over- 
ruled at  the  request  of  the  party  making  it,  the  Appellate  Court 
cannot  review  the  evidence,  consider  its  weight,  or  the  rulings  of 
the  court  with  respect  to  the  admission  or  exclusion  of  evidence^ 
but  may  pass  upon  alleged  errors  in  the  instructions. 

3.  Crossings — whxit  toiU  not  affect  obligations  of  ovoners  of 
tracks  constituting.  When  two  railroad  tracks  belonging  to  two 
different  owners  cross,  the  crossing  being  a  part  of  each  track,  it 
is  the  duty  of  each  owner  to  maintain  the  crossing  in  a  reasonably 
safe  condition,  and  no  contract  or  arrangement  between  such 
owners,  in  regard  to  the  maintenance  of  such  crossing,  can  affect 
the  responsibility  of  either  to  a  third  person  injured,  when  right- 
fully on  the  track,  by  reason  of  the  unsafe  condition  of  the  crossing. 

4.  Crossings — instructions  as  to  duties  of  railroad  companies  at^ 
approved.  In  this  case  there  are  several  instructions  upon  this 
subject  set  out  in  full,  which  are  approved. 

5.  Instruction — when  does  not  contain  merely  abstract  prop- 
ositions of  law.  Where  an  instruction  in  terms  refers  to  one  of 
the  parties  to  the  cause  and  where  it  is  based  upon  evidence  there- 
in, it  cannot  be  said  merely  to  contain  an  abstract  proposition  ot 
law. 

6.  Negligence — instruction  upon,  held  prejudicial.  Instructions 
upon  this  subject  as  follows: 

"The  court  instructs  the  Jury  that  even  if  you  should  believe 
from  the  evidence  that  Street's  Western  Stable  Car  Line  was  guilty 
of  negligence  with  respect  to  the  maintenance  of*  its  crossing,  still 
the  Jury  should  not  find  a  verdict  against  it,  if  you  believe  from 
the  evidence  that  by  the  exercise  of  ordinary  care  it  could  not  have 
foreseen  that  some  injury  might  result  from  such  alleged  negli- 
gence; 

"The  court  instructs  the  Jury  that  even  if  you  should  believe 
from  the  evidence  that  Street's  Western  Stable  Car  Line  was  guil- 
ty of  negligence,  still,  unless  you  also  believe  from  a  preponder- 
ance of  all  the  evidence  that  such  negligence,  if  any,  was  the 
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efficient  or  proximate  cause  of  tlie  accident  complained  of,  then  you 
should  find  that  defendant  not  guilty, — " 
lield  prejudicial. 

7.  Negligence — instruction  upon,  must  not  ignore  theory  of  re- 
covery. An  instruction  upon  this  subject  which  ignores  the  theory 
of  recovery  as  charged  in  the  declaration  that  the  accident  might 
have  occurred  because  of  the  Joint  or  combined  negligence  of  the 
defendants,  is  erroneous. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Samuix  C. 
Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1904.  Reversed  and  remanded.  Opinion  filed  April  10,  1905. 
Behearing  denied  April  24,  1905. 


Deneen  &  Hamill^  for  plaintiff  in  error. 

Winston,   Payne   &   Stkawn   and   Moean,   Mayeb   & 
Meyeb,  for  defendants  in  error. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court 
This  is  a  writ  of  error  to  reverse  a  judgment  in  favor 
of  defendants  in  error.  Plaintiff  in  error  sued  defendants 
in  error  and  the  Chicago  City  Railway  in  case,  for  negli- 
gently causing  the  death  of  plaintiff's  intestate,  Robert 
Ounn,  deceased.  The  jury  found  the  Chicago  City  Rail- 
way Co.  guilty  and  assessed  damages  against  it,  and  found 
each  of  the  defendants  in  error  not  guilty.  Motions  for  a 
new  trial  by  plaintiff  in  error  and  by  the  Chicago  City 
Railway  Co.  were  made  and  overruled,  and  judgment  was 
rendered  on  the  verdict,  from  which  judgment  the  Chicago 
City  Railway  Co.  appealed  to  this  court,  with  the  result 
that  the  judgment  against  it  was  reversed  and  remanded. 
Chicago  City  Railway  Co.  v.  Brecher,  112  111.  App.  106. 
Subsequently  the  plaintiff  in  error  sued  out  the  present  writ 
of  error  to  reverse  the  judgment  in  favor  of  the  defendants 
in  error.  The  following  occurred  in  the  trial  court  in  ref- 
erence to  the  motions  of  plaintiff  in  error  and  the  Chicago 
City  Railway  Company  for  a  new  trial:  The  attorney  for 
plaintiff  in  error,  addressing  the  court,  said:     "I  enter  a 


556  Appellate  Courts  of  Illinois. 

Vol.  119.]       Brecher  v.  Chicago  Junction  Railway  Co. 

motion,  on  behalf  of  the  plaintiff,  for  a  new  trial,  but  I  do 
not  care  to  have  it  granted  unless  your  Honor  sees  fit  to 
grant  the  motion  of  the  Chicago  City  Railway  Company. 
If  your  Honor  feels  compelled  to  grant  the  motion  of  the 
Chicago  City  Railway  Company,  I  shall  also  ask  to  have 
my  motion  granted."  Remarks  of  counsel  on  both  sides 
then  followed,  which  are  not  important  to  be  considered, 
when  plaintiff's  attorney,  again  addressing  the  court,  said: 
"Before  the  judgment  is  entered,  if  the  court  please,  I  wish 
my  motion  overruled.'^  The  court  overruled  the  motion 
of  the  Chicago  City  Railway  Company  and  also  the  plain- 
tiff's for  a  new  trial.  The  motion  for  a  new  trial  having 
been  overruled  by  the  request  of  the  plaintiff,  the  ruling 
cannot  be  assigned  as  error.  Smith  v.  Kimball,  128  111. 
583;  First  Nat'l  Bank  v.  HI.  Steel  Co.,  174  ib.  140,  154; 
Sheridan  v.  City  of  Chicago,  175  ib.  421 ;  Essroger  v.  City 
of  Chicago,  185  ib.  420. 

There  are  numerous  other  cases  to  the  same  effect.  Such 
being  the  law,  we  cannot  review  the  evidence,  consider  its 
weight,  or  the  rulings  of  the  court  in  respect  to  the  admis- 
sion or  exclusion  of  evidence.  In  so  far.  as  the  evidence  is 
concerned,  the  case  is  to  be  regarded  as  if  no  motion  for  a 
new  trial  had  been  made  by  the  plaintiff. 

Counsel  for  Street's  Western  Stable  Car  Line  contend  that, 
by  reason  of  the  motion  for  a  new  trial  having  been  over- 
ruled by  plaintiff's  request,  the  judgment  cannot  be  ques- 
tioned. The  judgment  may  be  questioned  on  exceptions 
to  rulings  on  instructions  and  errors  assigned  in  regard 
thereto,  and  a  motion  for  a  new  trial  in  such  case  is  un- 
necessary. 

In  111.  Cent.  R.  R.  Co.  v.  O'Keefe,  154  HI.  508,  512,  the 
court  say:  "While  it  is  necessary  that  a  motion  for  new 
trial  should  be  incorporated  in  the  bill  of  exceptions  where 
it  is  desired  to  challenge  the  sufficiency  of  the  evidence  to 
support  the  findings,  it  is  also  necessary  in  such  case  that 
the  whole  evidence  shall  be  therein  incorporated,  and  it 
must  be  so  stated.  But  where  the  propriety  of  giving  or 
refusing  instructions  is  sought  to  be  presented,  neither  a 
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motion  for  new  trial  nor  all  the  evidence  in  the  case  is  re- 
quired to  be  inserted.  At  common  law  the  correctness  of 
the  charge  of  the  judge  was  always  subject  to  review  where 
it  was  properly  incorporated  in  the  bill  of  exceptions,  as 
here,  and  such  is  the  rule  declared  by  the  decisions  of  this 
state,  regardless  of  the  fact  that  a  motion  for  new  trial  is 
not  in  the  bill  of  exceptions." 

It  is  sufficient  for  it  to  appear  in  the  bill  of  exceptions 
that  the  evidence  tended  to  prove  the  issues,  in  order  to 
raise  questions  as  to  the  correctness  of  instructions.  lb. 
513;  Johnson  v.  Johnson,  187  111.  86,  92;  Brown  v. 
Schintz,  202  ib.  509.  In  this  case  it  appears  that  all  the 
evidence  is  contained  in  the  bill  of  exceptions,  and  it  will 
be  referred  to  solely  for  the  purpose  of  passing  on  instruc- 
tions. 

The  declaration  consists  of  three  counts,  and  charges,  gen- 
erally, that  the  defendants  permitted  the  intersections  or 
crossings  of  their  tracks,  respectively,  to  be  and  remain  un- 
safe and  out  of  repair.  Each  defendant  pleaded  the  gen- 
eral issue.  A  plat  of  the  railroads  and  their  crossings,  in 
evidence,  shows  that  the  Chicago  City  Railway  Company 
has  a  double  track  railway  in  47th  street^  which  street  lies 
east  and  west  in  the  city  of  Chicago;  that  a  switch  track 
of  the  Chicago  Junction  Railway  Company  crosses  both 
tracks  of  the  Chicago  City  Railway  Co.  in  a  northwest- 
erly and  southeasterly  direction;  that  Street's  Stable  Car 
Line  switch  track  lies  northeasterly  and  southwesterly,  and 
crosses  the  track  of  the  Chicago  Junction  Railway  Co. 
northwesterly  from  the  crossing  of  the  Chicago  Junction 
Railway  and  the  north  track  of  the  Chicago  City  Railway 
Co.,  and  that  the  distance  along  the  south  rail  of  the  Chi- 
cago Junction  Railway,  between  the  point  where  it  crosses 
Street's  eastern  rail  and  the  City  Railway's  north  rail,  is 
nearly  fourteen  feet.  The  evidence  tends  to  prove  that  the 
accident,  by  which  plaintiff's  intestate  lost  his  life,  occurred 
about  11:15  o'clock  in  the  night  of  September  29,  1900; 
that  he  was  at  the  time  in  the  employ  of  the  Monon  Co.  as 
a  switchman,  which  company  used  the  switch  track  of  the 
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Chicago  Junction  Co. ;  that,  at  the  time  of  the  accident,  the 
•deceased  was  on  the  front  foot-board  of  an  engine  of  a 
Monon  train,  which  was  hauling  eight  or  ten  cars  south- 
«easterly  on  the  Chicago  Junction  track,  and  that  he  was 
rightfully  there;  that  the  last  seen  of  him  was  a  little  east 
of  Centre  avenue,  when  he  was  on  the  front  foot-board  of 
the  engine;  that  no  one  saw  the  accident,  but  that,  after 
ithe  train  passed  47th  street,  it  was  observed  by  one  of  the 
*crew  of  the  train  that  a  switch  which  the  train  was  ap- 
proaching was  set  in  a  wropg  direction,  when  the  train  was 
stopped  about  100  feet  south  of  the  crossing,  and  it  was 
>then  discovered  that  plaintiff's  intestate  was  not  in  his 
place  on  the  foot-board,  and  the  foot-board  was  broken  and 
Jbent  back ;  that  the  upper  part  of  the  body  of  the  deceased 
was  found  lying  about  a  foot  south  of  the  south  rail  of  the 
Chicago  Junction  Company's  track  and  a  little  north  of  the 
south  curb  line  of  the  street;  and  the  lower  part  of  his 
body  was  found  between  the  rails  of  the  Chicago  City  Rail- 
way Company's  south  track  and  also  between  the  rails  of 
rthe  Chicago  Junction  Company's  track,  in  other  words,  in 
the  space  bounded  by  the  rails  of  the  tracks  of  the  said  two 
•companies;  that  the  hat  of  the  deceased  was  found  in  the 
-space  bounded  by  the  Chicago  Junction  Company's  track 
and  the  rails  of  the  Chicago  City  Railway  Company's  north 
track,  and  his  lantern  was  found  between  the  rails  of  the 
Chicago  Junction  Company's  track  and  in  the  space  be- 
tween the  north  and  south  tracks  of  the  Chicago  City  Rail- 
way Co.  There  is  evidence  tending  to  prove  that  by  some 
agreement  or  arrangement  between  defendants  in  error,  it 
was  the  duty  of  the  Chicago  Junction  Railway  Co.  to  keep 
in  repair  the  crossing  of  the  tracks  of  defendants  in  error. 
There  is  also  evidence,  proper  to  be  submitted  to  a  jury, 
which  tends  to  prove  that  defendants  in  error  were  n^ 
ligent  as  averred  in  the  declaration. 

When  two  railroad  tracks  belonging  to  two  different 
-owners  cross,  the  crossing  being  a  part  of  each  track,  it  is 
the  duty  of  each  owner  to  maintain  the  crossing  in  a  reason- 
ably safe  condition,  and  no  contract  or  arrangement  between 
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rsuch  owners,  in  regard  to  the  maintenance  of  the  crossing, 
<;an  affect  the  responsibility  of  either  to  a  third  person  in- 
jured, when  rightfully  on  the  track,  by  reason  of  the  un- 
safe condition  of  the  crossing.  C.  &  A.  R.  R.  Co.  v.  J.  L. 
A  A.  Ry.  Co.,  105  111.  388,  397.  The  crossing  being  a 
part  of  the  track  of  each  company,  it  is  the  duty  of  each 
company  to  maintain  it  in  a  reasonably  safe  condition. 
3  Eliott  on  Railroads,  Sec.  1268,  and  cases  cited  in  note  3 ; 
2  Shearman  &  Redfield  on  Negligence,  4th  ed.,  Sec.  406; 
Wis.  Cen.  R.  R  Co.  v.  Ross,  142  111.  9. 

Plaintiff  asked  and  the  court  refused  to  give  the  follow- 
ing instructions: 

"1.  You  are  instructed,  as  a  matter  of  law,  that  it  was 
the  duty  of  each  one  of  the  defendants,  on  September  29, 
1900,  to  exercise  reasonable  care  to  keep  the  tracks,  if  any, 
operated  and  maintained  by  it  at  the  crossings  in  question 
in  a  ireasonably  safe  condition  for  the  use  of  persons  right- 
fully using  the  same,  and  that  this  duty  of  each  of  the 
•defendants  was  independent  of  and  in  addition  to  the  duty 
•of  each  of  the  other  defendants  to  exercise  a  like  degree  of 
-care  with  respect  to  the  tracks  by  it  operated  or  maintained. 
If,  therefore,  you  believe  from  the  evidence  and  under  the 
instructions  of  the  court  that  any  one  of  the  defendants 
failed  to  exercise  reasonable  care  on  the  day  in  question  in 
the  keeping  or  maintaining  of  the  tracks  operated  by  it  in 
a  reasonably  safe  condition,  as  charged  in  the  declaration, 
and  at  the  crossings  in  question,  and  that  such  failure,  if 
any,  caused  or  contributed  proximately  to  the  causing  of 
the  death  of  plaintiff's  intestate,  while  plaintiff's  intestate 
was  in  the  exercise  of  reasonable  care  for  his  own  safety 
and  was  rightfully  using  said  tracks  at  the  crossing  in  ques- 
tion, if  you  believe  from  the  evidence  the  plaintiff's  in- 
testate was  in  the  exercise  of  reasonable  care  for  his  own 
safety  at  the  time  of  and  immediately  prior  to  his  death, 
and  was  rightfully  using  said  tracks,  then  you  shall  find 
4Buch  defendant  guilty,  even  if  you  believe  also  from  the  evi- 
•dence  and  under  the  instructions  of  the  court  that  one  or 
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both  of  the  other  defendants  also  failed  to  exercise  reason- 
able care  to  maintain  its  tracks  in  a  reasonably  safe  con- 
dition, as  charged  in  the  declaration." 

"2.  You  are  instructed,  as  a  matter  of  law,  that  on  the 
29th  day  of  September,  1900,  it  was  the  duty  of  each  one 
of  the  defendants  to  exercise  ordinary  care  to  keep  every 
part  of  the  track  by  it  operated  or  maintained,  including 
that  part  of  its  track  intersecting  with  or  crossing  over  the 
track  or  rails  of  any  other  railroad  company,  in  a  reason- 
ably safe  condition  for  the  use  of  persons  rightfully  using 
the  same,  and  that  as  against  the  plainti£F  in  this  case  that 
duty  could  not  be  lessened  by  any  agreement  with  any  other 
raiboad  company  whose  track  intersected  the  track  of  such 
defendant,  nor  could  such  duty  be  lessened  or  abridged  by 
custom  or  habit" 

"3.  You  are  instructed,  as  a  matter  of  law,  that  on  the 
29th  day  of  September,  1900,  it  was  the  duty  of  the  de- 
fendant, Chicago  Junction  Railroad  Company,  to  exercise 
ordinary  care  to  maintain  its  track  in  a  reasonably  safe  con- 
dition for  the  use  of  persons  rightfully  using  the  same,  in- 
cluding such  portions  of  said  defendant's  track  intersecting 
with  or  crossing  over  the  tracks  of  the  defendant's  Street's 
Western  Stable  Car  Line  and  with  the  tracks  of  the  Chi- 
cago City  Railway  Company,  and  that  such  duty  of  the 
defendant  Chicago  Junction  Railroad  Company,  as  between 
it  and  the  plaintiff  in  this  case,  could  not  be  and  was  not 
in  any  way  lessened  or  abridged  by  any  agreement  or  con- 
tract with  either  of  the  defendants,  Street's  Western  Stable 
Car  Line,  or  Chicago  City  Railway  Company,  or  by  any 
habit  or  custom  with  reference  to  who  should  make  repairs 
upon  said  tracks,  at  their  points  of  intersection  with  other 
lines  of  track." 

It  is  not  contended  by  counsel  for  either  of  the  defendants 
in  error,  that  any  of  these  instructions  is  erroneous  or  not 
based  on  evidence.  The  contention  of  counsel  for  each 
defendant  is,  that  other  instructions,  substantially  the  same 
in  principle,  were  given,  and  counsel  for  Street's  Western 
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Stable  Car  Line  contend,  in  addition,  that  instructions  2 
and  3  are  merely  abstract  propositions  of  law,  an^,  for  that 
reason,  their  refusal  was  not  error.  We  do  not  concur  in 
the  latter  contention.  Instructions  2  and  3  refer  to  the 
defendants,  in  terms,  and  there  is  evidence  tending  to  prove 
facts  which  are  a  sufficient  basis  for  the  instructions.  Three 
defendant  companies  and  three  railroad  crossings  are  in- 
volved in  the  case,  and  general  instructions  applicable  to  all 
the  defendants  and  all  the  crossings,  such  as  those  in  ques- 
tion, were,  as  we  think,  peculiarly  appropriate. 

The  given  instructions  on  which  counsel  for  Street's 
Western  Stable  Car  Line  rely,  as  being  the  same  in  prin- 
ciple as  the  refused  instructions,  are  instructions  numbered 
6,  44  and  45,  requested  by  the  Chicago  City  Ky.  Co.,  in- 
struction 10  given  by  request  of  the  Chicago  Junction  Ry. 
Co.,  and  instruction  32  given  by  request  of  Street's  Stable 
Car  Line.  Counsel  for  the  Chicago  Junction  Ry.  Co.  rely 
only  on  said  instructions  44  and  45.  We  do  not  regard  in- 
structions 6,  10  and  32,  or  any  of  them,  as  embodying  the 
principles  announced  in  the  refused  instructions,  or  any  of 
them. 

Listructions  44  and  45,  given  by  request  of  the  Chicago 
City  Ry.  Co.,  are  as  follows : 

"44.  If  the  jury  believe  from  the  evidence  that  both  the 
Chicago  Junction  Railroad  Company  and  Street's  Western 
Stable  Car  Line  so  negligently  maintained  their  tracks  and 
crcfsing,  as  charged  in  the  declaration,  that  the  engine  upDn 
which  Gunn  was  riding  was  caused  to  rock  or  sway,  and 
thereby  to  project  the  foot-board  of  said  engine  against 
some  obstruction,  and  if  the  jury  further  believe  from  the 
evidence  that  the  said  negligence  of  said  defendants,  if  they 
were  negligent,  was  the  sole  proximate  cause  of  the  injury 
to  Gunn,  and  that  said  Gunn  at  the  time  of  the  accident 
exercised  ordinary  care  for  his  own  safety,  then  the  jury 
should  find  the  defendant  Street's  Western  Stable  Car  Line 
and  the  Chicago  Junction  Railroad  Company  guilty  and  the 
Chicago  City  Railway  Company  not  guilty.  The  word 
36 
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^proximate'  used  in  this  instruction  means  closely  con- 
nected with  the  injury  in  the  order  of  events  and  so  con- 
nected with  the  injury  but  that  for  the  n^ligence  of  Street's 
Western  Stable  Car  Line  and  the  Chicago  Junction  Rail- 
way Company,  if  they  were  negligent,  the  injury  would  not 
have  happened/' 

"45.  The  court  instructs  the  jury  that  the  law  did  not 
impose  solely  upon  the  defendant  Chicago  City  Eailway 
Company  the  duty  of  maintaining  the  crossing  of  the  Chi- 
cago City  Railway  Company  and  the  Chicago  Junction 
Railroad  Company,  but  the  law  required  the  Chicago  Junc- 
tion Railroad  Company,  as  well  as  the  Chicago  City  Rail- 
way Company,  to  exercise  ordinary  care  to  see  that  said 
crossing  was  reasonably  safe;  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  Chicago  City  Railway 
Company  did  exercise  ordinary  care  in  repairing  and  main- 
taining the  said  crossing  in  a  reasonably  safe  condition,  and 
that  the  Chicago  Junction  Railroad  Company  did  not  ex- 
ercise ordinary  care  to  repair  or  maintain  in  a  reasonably 
safe  condition  its  tracks,  then  the  jury  must  find  the  de- 
fendant Chicago  City  Railway  Company  not  guilty,  and 
if  the  jury  further  believe  from  the  evidence  that  the 
proximate  cause  of  the  injury  to  Gunn  was  said  failure  on 
the  part  of  the  Chicago  Junction  Railroad  Company  to 
repair  or -maintain  its  track,  if  there  was  such  a  failure  on 
its  part,  and  that  Gunn  exercised  ordinary  care  for  his  own 
safety,  then  the  jury  must  find  the  defendant  Chicago  Junc- 
tion Railroad  Company  guilty." 

We  do  not  think  that  either  of  these  instructions,  or  both 
together,  can  be  regarded  as  a  substitute  for  the  refused 
instructions,  or  any  one  of  them.  Refused  instruction  1 
applies,  in  terms,  to  all  the  defendants,  and  states  the  duty 
of  each  of  them,  and  does  not  direct  the  attention  of  the 
jury  to  any  particular  negligence,  but  embraces  all  omis- 
sions to  exercise  reasonable  care  to  maintain  the  crossings 
in  reasonably  safe  condition;  while  instruction  44  limits 
inquiry  to  negligence  in  respect  to  the  crossing  of  the  tracks 
of  the  two  defendants  in  error,  and  the  circumstances  con* 
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nected  therewith.  We  think  it  clear  that  instruction  44 
cannot  be  regarded  as  an  adequate  substitute  for  the  re- 
fused instructions,  or  any  of  them.  Instruction  45  is  not 
substantially  the  same  in  principle  as  the  refused  instruc- 
tions, or  any  of  them,  and  it  is  questionable,  to  say  the 
least,  whether  it  is  not  faulty  and  misleading.  It  is  as 
much  the  duty  of  the  Chicago  City  Railway  Co.  to  keep 
the  crossing  of  its  tracks,  with  those  of  the  Chicago  Junc- 
tion Railway  Co.,  in  a  reasonably  safe  condition,  as  it  is  of 
the  latter  company,  and  if  there  was  a  failure  to  keep  the 
crossing  in  such  condition,  we  cannot  perceive  how  either 
company  can  be  held  faultless.  But,  however  this  may  be, 
the  instruction  is  not  a  substitute  for  the  refused  instruc- 
tions, or  any  of  them.  Plaintiff  asked  only  four  instruc- 
tions, all  of  which,  including  the  three  above  mentioned, 
were  refused.  We  think  the  refusal  of  plaintiff's  instruc- 
tions 1,  2  and  3  error  prejudicial  to  plaintiff. 

Plaintiff  also  complains  of  the  following  instructions 
given  by  request  of  the  Chicago  Junction  Ry.  Co. : 

"8.  The  jury  are  instructed  that  if  you  believe  from 
the  evidence  that  the  Chicago  City  Railway  Company, 
within  a  short  time  prior  to  the  accident  in  question, 
changed  the  condition  of  its  crossing,  by  removing  the 
planking  and  slightly  raising  the  frogs,  and  that  this  action 
on  the  part  of  the  Chicago  City  Railway  Company,  one  of 
the  defendants  herein,  in  so  changing  its  crossing,  was  the 
proximate,  direct  and  sole  cause  of  the  accident,  whereby 
the  deceased,  Robert  Gunn,  sustained  injuries  resulting  in 
his  death,  then  the  plaintiff  cannot  recover  against  the  Chi- 
cago Junction  Railway  Company,  and  your  verdict  as  to 
said  Chicago  Junction  Railway  Company  should  be  not 
guilty.'' 

"10.  The  court  instructs  the  jury  that  if  you  believe 
from  all  the  evidence  in  this  case  that  this  accident  oc- 
curred solely  through  the  failure  of  Street's  Western  Stable 
Car  Line  to  use  reasonable  care  to  keep  its  crossing  over  the 
tracks  of  the  Chicago  Junction  Railway  Company  in  good 
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order  and  repair,  or  through  the  failure  of  the  Chicago  City 
Railway  Company  to  use  reasonable  care  in  making  changes 
in  its  tracks  and  planking  over  the  tracks  of  the  Chicago 
Junction  Railway  Company,  and  not  through  any  fault  or 
negligence  of  the  Chicago  Junction  Railway  Company, 
then  your  verdict  as  to  said  Chicago  Junction  Railway  Com- 
pany should  be  not  guilty," 

The  Chicago  Junction  Ry.  Co.  and  the  City  Ry.  Co. 
were  equally  bound  to  keep  the  crossings  of  their  railways 
in  a  reasonably  safe  condition;  yet,  under  instruction  8  the 
jury  might  find  the  Chicago  Junction  Ry.  Co.  not  guilty, 
even  though  it  may  have  had  knowledge  that  the  Chicago 
City  Railway  Co.  had  changed  the  crossing,  so  as  to  render 
it  unsafe,  a  sufficent  length  of  time  before  the  accident  to 
have  enabled  the  former  company  to  make  the  crossing 
reasonably  safe.  There  is  evidence  tending  to  prove  that 
the  roadmaster  of  the  Chicago  Junction  Ry.  Co.  knew,  on 
the  day  next  before  the  day  of  the  accident,  that  the  Chi- 
cago City  Ry.  Co.  was  changing  the  crossing.  We  think 
instruction  10  is  also  erroneous.  The  Chicago  Junction 
Ry.  Co.  owed  the  same  duty  to  keep  the  crossing  of  the 
Street's  Western  Stable  Car  Line's  tracks  in  reasonably 
safe  condition  as  did  the  latter  company,  and  owed  the  same 
duty  in  respect  to  the  crossings  of  its  tracks  with  those  of 
the  Chicago  City  Ry.  Co.  as  did  the  latter  company;  yet, 
under  instruction  10,  the  Chicago  Junction  Ry.  Co.,  al- 
though fully  aware  of  the  negligence  of  the  other  companies, 
and  the  unsafe  condition  of  the  crossings,  with  ample  time 
to  remedy  the  same,  before  the  accident,  might  be  found  not 
guilty.  As  between  two  companies  whose  tracks  cross,  and 
who,  therefore,  are  equally  bound  to  maintain  the  crossing 
in  a  reasonably  safe  condition,  it  would  seem  that  neither 
can  be  exempt  from  liability  for  an  unsafe  condition  of  the 
crossing,  in  a  case  like  the  present,  unless  the  other,  or 
some  third  person,  wrongfully  renders  the  track  unsafe, 
so  short  a  time  before  the  accident  that  the  other  company 
cannot,  in  the  exercise  of  ordinary  care,  know  of  the  unsafe 
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condition  of  the  crossing  and  remedy  its  defects  before  the 
occurrence  of  the  accident. 

Instructions  23  and  27,  given  at  the  request  of  Street's 
Western  Stable  Car  Line,  are  as  follows: 

"23.  The  court  instructs  the  jury  that  even  if  you 
'should  believe  from  the  evidence  that  Street's  Western 
Stable  Car  Line  was  guilty  of  negligence  with  respect  to  the 
maintenance  of  its  crossing,  still  the  jury  should  not  find  a 
verdict  against  it,  if  you  believe  from  the  evidence  that  by 
the  exercise  of  ordinary  care  it  could  not  have  foreseen  that 
some  injury  might  result  from  such  alleged  negligence." 

"27.  The  court  instructs  the  jury  that  even  if  you 
should  believe  from  the  evidence  that  Street's  Western 
Stable  Car  Line  was  guilty  of  negligence,  still,  unless  you 
also  believe  from  a  preponderance  of  all  the  evidence  that 
such  negligence,  if  any,  was  the  efficient  or  proximate  cause 
of  the  accident  complained  of,  then  you  'should  find  de- 
fendant not  guilty." 

Instruction  23  should  not  have  been  given.  The  cross- 
ing is  in  the  track  of  the  Street's  Western  Stable  Car  Line. 
It  could  only  have  been  guilty  of  negligence  in  not  main- 
taining the  crossing  in  a  reasonably  safe  condition;  and  if 
it  was  thus  negligent,  it  was  not  admissible  for  it  to  specu- 
late as  to  whether  injury  might  result  from  its  negligence. 
We  do  not  think  the  doctrine  as  to  reasonable  anticipation 
applicable  in  case  of  such  negligence. 

The  27th  instruction  is  also  erroneous.  The  declaration 
charges  negligence  against  all  three  of  the  defendants,  and 
the  accident  may  have  occurred  because  of  the  joint  or 
combined  negligence  of  Street's  Western  Stable  Car  Line 
and  the  Chicago  Junction  Ry.  Co.,  in  which  case  the  negli- 
gence of  the  former  company  would  be  but  a  part  of  "the 
efficient  or  proximate  cause  of  the  accident." 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Futiick  H.  Heffron  t.  Rochester  German  Insurance 
Company. 

aen.  No.  11.896. 

1.  New  cause  of  action — when  additional  counts  set  up.  Where 
the  original  declaration  consisted  merely  of  the  common  counts 
which  were  Judicially  held  Insufficient,  an  amended  declaration 
containing  special  counts  set  up  a  new  cause  of  action. 

2.  New  cause  of  action — what  toill  not  aid,  in  determination 
of  question  as  to  whether  additionaJ  counts  set  up.  Neither  the 
affidavit  of  counsel  nor  the  hill  of 'exceptions  filed  as  the  basis  of 
a  previous  appeal,  will  he  considered  In  connection  with  deter- 
mining whether  additional  counts  set  up  a  new  cause  of  action. 

3.  Appellate  Court — hound  by  decisions  of  Supreme  Courts 
The  Appellate  Court  will  not  consider  questions  of  law  as  of  first 
impression  where  such  questions  have  been  passe'd  upon  and  Judi* 
daily  determined  by  the  Supreme  Court  of  the  state. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Fbederick  A.  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  Affirmed.  Opinion  filed 
April  10.  1906. 

Statement  by  the  Court.  April  4,  1894,  the  appellant 
sued  appellee,  in  assumpsit.  The  declaration,  filed  May 
11,  1894,  consists  of  the  consolidated  common  counts,  in- 
cluding a  *count  on  an  account  stated.  The  defendant,  the 
insurance  company,  pleaded  the  general  issue,  and  such 
proceedings  were  had  that,  March  4,  1899,  the  plaintiff,. 
Heffron,  recovered  judgment  for  the  sum  of  $3,212.83,  from 
which  judgment  the  defendant  appealed  to  this  Court,  and 
the  judgment  of  the  trial  court  was  reversed  and  the  cause 
remanded.  Rochester  German  Insurance  Co.  v.  Heffron,. 
89  111.  App.  659.  March  10,  1904,  the  cause  having  been 
redocketed  in  the  Circuit  Court,  the  plaintiff,  by  leave  of 
court,  filed  an  amended  declaration,  consisting  of  two* 
counts.  April  27,  1904,  plaintiff  filed  a  third  or  addi- 
tional count.     The  first  count  is,  in  substance,  as  follows: 

For  that  defendant  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  and  heretofore,  to-wit:  on  June  10,  1892,  at  Chicago^ 
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made  its  certain  policy  of  insurance,  and  delivered  the^ 
same  to  plaintiff,  and,  for  the  consideration  therein  ex- 
pressed, promised  plaintiff,  by  name  of  P.  H.  Heffron,  in 
the  terms  of  said  policy  and  the  conditions  thereto  annexed^ 
which  said  policy  and  conditions  here  follow,  to-wit: 

"No.  63467.  $2500. 

The 
Rochester  German  Insurance  Company 
of  Rochester,  N.  Y. 
In  consideration  of  the  stipulation  herein  named  and  of 
$22  premium,  does  insure  P.  H.  Heffron  for  the  term  of 
one  year  from  June  16,  1892,  to  June  16,  1893,  against 
all  direct  loss  or  damage  by  fire,  to  an  amount  not  exceeding 
$2,500,  to  the  following  described  property  while  located 
and  contained  as  described  herein,  to-wit:   ^$2,500  on  whis- 
key in  barrels,  and  barrels  containing  the  same,  owned  by  as- 
sured or  held  by  him  in  trust,  or  on  commission,  or  sold, 
but  not  delivered,  while  contained  in  the  bonded  warehouse 
'No.  24,  Government  No. y  of  Qlenmore  Distilling  Com- 
pany's Distillery,  situated  at  Owensboro,  Ky.' 

If  fire  occur  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  the  company;  make  a  complete 
inventory  of  the  property  damaged  or  destroyed,  stating 
the  quantity  and  cost  of  each  article,  and  the  amount 
claimed  thereon;  apd  within  60  days  after  the  fire,  shall 
render  a  statement  (commonly  called  a  proof  of  loss)  to  the 
company  signed  and  sworn  to  by  said  insured,  stating  his 
knowledge  and  belief  as  to  time  and  origin  of  the  fire,  the 
interest  of  insured  and  others  in  the  property,  the  amount 
of  loss  thereon,  all  incumbrances  thereon,  for  what  purpose 
the  building  containing  it  was  occupied  at  the  time  of  the 
fire;  and  the  loss  shall  not  become  payable  until  60  days 
after  such  notice  and  proof  of  loss  have  been  received  by 
the  company. 

No  suit  or  action  on  this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  a  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the  foregoing 
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requirements,  nor  unless  commenced  within  twelve  months 
next  after  the  fire. 

This  policy  is  made  and  accepted  subject  to  all  stipula- 
tions and  conditions  contained  therein,  and  no  officer, 
agent,  or  other  representative  of  this  Company  shall  have 
power  to  waive  any  provision  or  condition  of  this  policy.'* 

Plaintiff  avers  that  he  had  an  interest  in  the  property 
to  the  amount  insured;  that  April  7,  1893,  the  property 
was  destroyed  by  fire,  of  which  he  gave  immediate  notice 
to  the  company,  and,  also,  within  60  days,  rendered  a  state- 
ment to  the  company,  signed  and  sworn  to  by  him,  that 
there  was  no  other  insurance  on  the  property;  that  the  de- 
fendant, after  the  fire,  declined  to  ascertain  or  estimate  the 
loss,  and  has  refused  to  appoint  an  appraiser  for  that  pur- 
pose, etc. 

The  second  count  is  on  an  account  stated. 

The  third  count  is,  in  substance,  that  the  defendant,  be- 
ing indebted  to  plaintiff  on  a  certain  contract  of  insurance, 
in  the  sum  of  $7,000,  promised  to  pay  the  same,  etc. 

The  defendant  pleaded  the  general  issue  to  the  whole 
declaration,  and  to  the  first  and  third  counts  two  special  , 
pleas:  first,  that  neither  of  the  causes  of  action  set  out  iu 
said  first  and  third  counts  accrued  to  plaintiff  within  one 
year  prior  to  filing  said  counts,  and  that  plaintiff's  suit,  as 
to  said  causes  of  action,  was  not  brought  within  twelve 
months  after  the  fire  occurred;  second,  that  none  of  the 
causes  of  action  averred  in  said  first  and  third  counts  ac- 
crued to  plaintiff  within  ten  years  next  before  the  filing  of 
the  same.  A  similiter  was  filed  to  the  general  issue  and 
replications  to  the  special  pleas.  At  the  close  of  the  plain- 
tiff's evidence  the  court,  on  the  defendant's  motion,  in- 
structed the  jury  to  find  for  the  defendant. 

J.  M.  H.  BuRGETT,  for  appellant. 

Bates^  Harding  &  Atkins,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
The  fire  which  destroyed  the  insured  property  occurred 
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April  t,  1893,  and  the  amended  declaration  was  filed  in 
1904.  By  the  contract  between  the  parties  the  time  for 
bringing  suit  is  limited  to  twelve  months  next  after  the  fire. 
The  plaintiff  had,  by  the  contract,  sixty  days  after  the  fire, 
or  until  about  June  6,  1893,  in  which  to  furnish  to  the  de- 
fendant proof  of  loss,  so  diat  plaintiff  might  have  com- 
menced suit  in  June  or  July,  1893.  Two  counts  of  the 
amended  declaration  were  filed  March  10^  and  the  third 
count  April  27,  1904,  both  dates  being  jnore  than  ten  years 
after  the  cause  of  action  accrued.  There  is  no  controversy 
between  the  parties  as  to  the  fact  that  the  amended  declara- 
iton  was  filed  more  than  ten  years  af t0^.  the  oause  of  action 
accrued.  By  the  statute,  suit  on  a  written  contract  is  barred 
unless  brought  within  ten  years  after  the  cause  of  action 
accrued.  There  being  no  controversy  between  the  counsel 
as  to  the  facts,  the  questions  presented  are  questions  of  law, 
namely:  first,  whether  the  action  is  barred  by  the  provision 
in  the  contract  limiting  the  time  for  bringing  suit  to  twelve 
months  after  the  fire;  and,  second,  whether  the  suit  is 
barred  by  the  Statute  of  Limitations.  The  solution  of 
both  these  questions  depends  on  the  question  whether  the 
•amended  declaration  states  a  new  cause  of  action.  The 
original  declaration,  as  shown  in  the  statement  preced- 
ing this  opinion,  consisted  solely  of  the  common  counts; 
whereas  the  amended  declaration  consists  of  a  special 
count  on  the  insurance  policy,  in  the  usual  form,  a 
count  on  an  account  stated  and  an  indebitatus  assumpsit 
count  It  was  held  in  the  former  appeal  that  there  could 
be  no  recovery  under  the  common  counts,  and  it  is  not 
claimed,  in  the  present  appeal,  that  there  can  be  any  recov- 
ery under  the  second  or  third  counts,  which  are  common 
counts,  so  that  the  inquiry  must  be  confined  to  the  original 
declaration  and  the  first  count  of  the  amended  declaration. 
We  are  unable  to  distinguish  this  case,  in  principle,  from 
Fish  V.  Farwell,  160  111.  236.  In  that  case  the  original 
declaration  "contained  the  common  counts  only."  lb.  239. 
The  amended  declaration  contained  special  counts  setting 
forth  a  contract  between  the  parties  and  alleging  a  breach 
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thereof  by  the  defendants,  to  the  damage  of  the  plaintiffs, 
lb.  246.  The  court  held,  citing  Hart  v.  Tolman,  1  Gilm. 
1,  that  "a  court  cannot  go  outside  of  the  declaration  to  as- 
certain the  cause  of  action."  Distinguishing  between  the 
original  and  amended  declaration,  the  court  say:  "In 
Gorman  v.  Judge,  etc.,  27  Mich.  138,  which  was  cited  by 
this  Courts  with  approval  in  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Jones,  supra,  it  was  held  that  a 
declaration  upon  the  common  counts  in  assumpsit,  and  one 
upon  a  special  contract,  are  for  distinct  and  different  causes 
of  action,  where  the  bas^is  of  recovery  under  the  latter  is 
such  that  theje  coujd  be  no  recovery  under  the  former,  and 
that  such  former  declaration  cannot  be  amended  so  as  to 
set  forth  a  new  and  distinct  cause  of  action  upon  a  special 
contract  which  has  become  barred  by  the  Statute  of  Limi- 
tations since  the  original  declaration  was  filed,  since  that 
would  be  to  permit  the  fiction  of  relation  to  nullify  an  act 
of  the  legislature.  In  the  case  at  bar  the  original  declara- 
tion alleged  a  sale  and  delivery  by  plaintiffs  and  a  refusal 
by  defendants  to  pay  the  price  or  value.  The  gist  of  the 
additional  counts  is,  that  the  parties  entered  into  an  execu- 
tory contract,  by  which  the  plaintiffs  agreed  to  manufacture 
and  sell,  and  the  defendants  to  select  from  samples,  order 
and  buy,  cloaks  of  the  cost  value  of  $125,000  within  a 
certain  period,  and  that  the  plaintiffs  were  ready  and  will- 
ing to  make  and  deliver  the  cloaks,  but  that  the  defendants 
would  not  select,  order,  buy  and  receive  them.  These 
causes  of  action  are  separate  and  distinct  from  each  other — 
in  fact  wholly  different  and  utterly  inconsistent."  lb* 
247-8. 

We  do  not  understand  counsel  for  plaintiff  to  contend 
that  the  case  of  Fish  v.  Farwell,  and  numerous  other  cases, 
are  not  against  his  contention.  On  the  contrary,  he  im- 
pliedly admits  this,  saying:  "But  these  decisions  were  ren- 
dered prior  to  enactment  of  the  Act  of  1872,  (Sec.  23  of 
Practice  Act),  or  merely  following  decisions  rendered  prior 
to  1872,  or  decisions  following  such  decisions,  and  were  ren- 
dered in  ignorance  of  the  existence  of  the  act  of  1872,  and 
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Are  of  no  binding  force.  Such  are  the  following:"  Here 
follows  a  long  list  of  cases,  among  which  are  Eylenf eldt  v. 
111.  Steel  Co.,  165  111.  185 ;  Foster  v.  St.  Luke's  Hospital, 
191  lb.  94,  and  Chicago  City  Ey.  Co.  v.  Leach,  182  111. 
369,  in  which  last  case  Fish  v.  Farwell  is  cited  with  ap- 
j)roval. 

Counsel  for  plaintiff,  at  the  close  of  plaintiff's  evidence,  in- 
troduced before  the  jury  and  presented  to  the  court  his  own 
affidavit  and  the  bill  of  exceptions  in  the  former  appeal, 
for  the  purpose  of  showing  and  having  the  court  find,  as 
matter  of  fact,  that  plaintiff  intended,  when  he  commenced 
fluit,  April  4,  1894,  to  sue  on  the  insurance  policy.  But 
the  court  refused  to  consider  the  affidavit  or  bill  of  excep- 
tions, and  this  is  assigned  as  error.  The  ruling  was  proper. 
''^A  court  cannot  go  outside  of  the  declaration  to  ascertain 
the  cause  of  action."  Fish  v.  Farwell,  supra.  The  elaborate 
Argument  of  counsel  for  plaintiff  is  mainly  an  attempt  to 
prove  that  the  court,  in  some  cases,  has  omitted  to  con- 
eider  section  23  of  the  Practice  Act,  and,  in  other  cases, 
lias  misinterpreted  it.  Assuming  that  the  learned  counsel 
well  knows  that  we  are  bound  by  the  decisions  of  the  Su- 
preme Court,  the  argument  must  be  intended,  ultimately, 
for  that  court,  and  made  on  the  hypothesis  that  this  court, 
in  such  cases  as  the  present,  is  a  necessary  half  way  sta- 
tion on  the  route  from  the  trial  court  to  the  Supreme  Court. 
We  have  omitted  to  consider  the  questions  of  law  presented 
as  of  first  impression,  or  to  cite  any  of  the  numerous  cas^s 
in  support  of  and  following  the  case  of  Fish  v.  Farwell, 
as  to  do  so  would  be  a  mere  waste  of  time. 

We  are  of  opinion  that  the  suit  was  barred  by  the  limi- 
tation in  the  contract.  Peoria  M.  &  F.  Ins.  Co.  v.  White- 
hill,  25  111.  382;  Metropolitan  Acct.  Assn.  v.  Clifton,  63 
111.  App.  153.  Also,  that  the  suit  was  barred  by  the  Statute 
of  Limitations.  The  court  did  not  err  in  taking  the  case  from 
the  jury. 

The  judgment  will  be  affirmed. 

Affirmed. 
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Quinn. 

Oen.  Ko.  11«906. 

1.  Shakes  of  stock — when  reissuance  of,  cannot  be  questioned. 
Where  an  association  had  ample  authority  to  re-issue  shares  of 
stock,  the  party  to  whom  the  same  were  issued  cannot  raise  the 
question  of  an  abuse  of  power. 

2.  Shares  of  stock — when  re-issuance  of,  valid.  Where  shares 
of  stock  in  an  association  are  not  purchased  at  the  time  they  were 
first  offered  for  sale,  and  were  not  paid  for  in  installments,  but 
were  purchased  at  a  later  date  and  paid  for  in  full,  the  trans- 
action is  valid. 

3.  Assumpsit — when  lies  to  recover  for  money  had  and  received. 
The  action  to  recover  money  paid  by  the  plaintiff  to  the  defendant, 
is  an  equitable  action,  and  only  lies  when,  in  equity  and  good 
conscience,  the  defendant  should  repay  the  money. 

4.  BsTOFPEJj — when  operates  to  preclude  action  for  money  had 
and  received.  Where  a  shareholder  in  an  association  has  voted 
his  shares  in  favor  of  the  liquidation  of  such  association  and  has 
accepted  dividends  on  account  thereof,  after  liquidation,  he  is 
estopped  to  maintain  an  action  for  the  recovery  of  the  money 
paid  for.  such  shares. 

Action  of  assumpsit  Appeal  from  the  Superior*  Court  of  Cook 
County;  the  Hon.  Marcus  Kavanagr,  Judge,  presiding.  -Heard  in 
this  court  at  the  October  term,  1904.  Reversed.  Opinion  filed 
April  10,  1905. 

A.  F.  Teefy,  for  appellant. 

Edmund  S.  Cumminos,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  conrt. 
This  is  an  appeal  by  appellant  from  a  judgment  recov- 
ered by  appellee  for  the  snm  of  $602.48.     The  cause,  by 
agreement  of  the  parties,  was  tried  by  the  courts  without  a 
jury,  on  the  following  stipulation  of  facts: 

"Stipulation  and  agreement  that  the  following  facts  are 
true,  and  may  be  considered  by  the  court  upon  the  trial  of 
this  cause,  the  same  as  though  proved  by  competent  evidence 
produced  in  open  court  upon  the  trial. 
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(1)  The  Foresters'  Building  and  Loan  Association  is  a 
corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  building,  and  loan  association  laws  of  the  State  of 
Illinois,  and  for  many  years  immediately  preceding  the 
appointment  of  liquidators,  as  hereinafter  stated,  it  carried 
on  the  business  of  a  building  and  loan  association  in  Cook 
county,  Illinois;  and  it  issued  series  of  stock  in  series  of 
three  months  each  and  payments  upon  said  stock  were  made 
by  its  members  at  the  rate  of  50  cents  a  month  on  each 
share   of   stock. 

(2)  That  on  the  1st  day  of  July,  1889,  the  said  associa- 
tion opened  its  twelfth  series  of  stock  and  issued  shares  of 
stock  in  said  series  until  and  including  the  30th  day  of 
September,  1889,  on  which  day  it  closed  the  sale  of  shares 
in  said  series  and  on  the  1st  day  of  October,  1889,  opened 
its  thirteenth  series  of  stock. 

(3)  That  on  or  about  the  9th  day  of  July,  1889,  Cath- 
erine Brown  became  the  owner  of  13  shares  of  said  twelfth 
series  of  stock  and  so  remained  as  the  owner  thereof,  paying 
her  monthly  dues  thereon  as  provided  by  the  laws  of  said 
association  until  on  or  about  the  6th  day  of  March,  1894, 
at  which  date  she  surrendered  her  said  shares  of  stock  to 
the  said  association  and  received  from  said  association  the 
amount  of  money  paid  in  by  her  to  that  date  upon  said 
shares  of  stock,  and  in  addition  thereto,  the  sum  of  $76.05 
as  and  for  interest  upon  the  money  so  paid  in  by  her  iot 
the  average  time  that  said  money  had  been  received  by  the 
said  association. 

(4)  That  from  the  6th  day  of  March,  1894,  until  on 
or  about  the  8th  day  of  September,  1898,  said  surrendered 
shares  of  stock  had  never  been  reissued  by  said  association 
to  any  other  person,  and  nothing  had  been  paid  to  or  re- 
ceived by  said  association  on  said  shares  of  stock,  and  on 
the  8th  day  of  September,  1898,  the  plaintiff  herein  ap- 
plied to  said  association  for  the  purchase  of  24  shares  of 
stock  in  the  twelfth  series  thereof,  and  said  association 
issued  to  him  24  shares  of  stock  of  said  twelfth  series,  of 
which  24  shares  of  stock,  the  said  13  shares  of  stock  were 
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ja  part,  and  the  remaining  11  shares  in  said  twelfth  series 
^ere  shares  which  had  b^n  issued  to  some  other  parties 
-and  withdrawn  by  them  as  in  the  case  of  said  13  shares 
originally  purchased  by  said  Catherine  Brown;  and  when 
;said  shares  of  stock  were  issued  to  the  plaintiff,  the  secre- 
tary of  the  defendant  association  estimated  the  amount  of 
tdues  which  would  have  been  paid  in  on  said  24  shares  of 
rstock,  had  they  been  duly  and  regularly  issued  by  the  asso- 
ciation at  the  time  said  twelfth  series  was  opened  for  sale 
of  stock  therein  and  regular  payments  had  been  made 
thereon  from  that  time  until  September,  1898,  and  which 
4sum  amounted  to  $1,356.  And  he  also  estimated  the  amount 
•of  premium  which  would  have  been  earned  by  said  sum  of 
•$17356  during  the  period  aforesaid,  fixing  the  sum  at 
$678.48,  and  the  plaintiff  herein  accordingly  paid  to  the  de- 
fendant association  for  said  shares  of  stock  the  sum  of 
•$1,356  as  dues  and  $678.48  as  earned  premium. 

(5)  The  difference  between  the  earned  premium  charged 
by  the  defendant  association  to  the  plaintiff  and  the  amount 
paid  out  by  it  to  Catherine  Brown  as  interest  on  dues  paid 
in  by  her,  is  $602143,  and  is  the  net  amount  actually  had 
and  received  by  the  defendant  association,  and  that  the 
total  of  $2,034.48  was  the  withdrawal  value  of  said  24 
shares  of  stock  in  the  twelfth  series,  at  the  time  said  plain- 
tiff purchased  the  same.  The  above  mentioned  sum  of 
$678.48  had  not  been  paid  into  the  association  until  so  paid 
by  the  plaintiff  when  he  purchased  said  shares  in  Septem- 
"ber,  1898,  when  said  association  rdssued  said  24  shares  in 
the  twelfth  series  thereof.  That  said  sum  of  $678.48  so 
paid,  as  aforesaid,  by  said  plaintiff,  was  apportioned  among 
all  existing  shares  of  the  twelfth  series,  including  said  24 
shares  thereof  so  purchased  by  the  plaintiff.  That  from  the 
time  of  said  purchase  up  to  the  date  of  liquidation,  all 
profits  of  said  association  were  apportioned  quarterly  to  and 
among  the  shares  of  stock  existing,  including  said  24  shares 
of  the  twelfth  series  so  purchased,  as  aforesaid.  That  the 
number  of  shares  in  said  twelfth  series  issued  originally 
was  not  increased  after  said  series  was  closed. 
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(6)  That  on  the  14th  day  of  May,  1900,  the  stockhold- 
ers of  said  association  duly  placed  the  same  in  a  state  of 
voluntary  liquidation,  and  James  H.  Burke,  William  H. 
Burke  and  Hugh  CuUen  were  the  voluntary  liquidating 
committee,  who  duly  qualified  as  such  committee,  entered 
upon  the  duties  of  their .  office, .  and  are  now  engaged  in 
liquidating  said  association,  according  to  the  statutes  in  said 
case  made  and  provided. 

(7)  The  plaintiff  voted  his  twenty-four  shares  of  stock 
at  said  meeting  of  the  stockholders  of  said  association,  called 
for  the  purpose  of  passing  upon  the  question  of  liquidation, 
in  favor  of  liquidation,  and  has  since  that  time  received 
and  accepted  dividends  of  the  shares  of  stock  aforesaid,  ag- 
negating  not  less  than  sixty  i)er  cent  of  the  amount  of  the 
dues  paid  in  by  him  on  said  shares  of  stock. 

(8)  Said  liquidators  have  paid  nothing  to  the  plaintiff 
on  account  of  the  earned  premium  so  actually  paid  by  him 
on  said  dues,  and  have  thus  far  declined  so  to  do,  on  the 
^ound  that  the  plaintiff  was  not  entitled  to  be  repaid  the 
flame." 

The  main  contention  of  appellee  is  that  appellant  was 
legally  powerless  to  issue  shares  of  stock,  except  on  periodi- 
cal installments  not  to  exceed  two  dollars  per  share,  citing 
flection  6  of  the  Act  of  1879. 

In  1894,  when  Catherine  Brown  surrendered  her  13 
flhares  of  stock  it  was  provided  by  section  6  of  the  act  of 
1879,  then  in  force,  "New  shares  of  stock  may  be  issued 
in  lieu  of  shares  withdrawn  or  forfeited."  Hurd's  Eev. 
Stat  1889,  p.  364.  In  September,  1898,  when  appellee 
purchased  the  24  shares,  including  the  13  surrendered  by 
Catherine  Brown,  the  law  then  in  force  provided:  "All 
shares  which  have  matured,  or  which  shall  have  been  can^ 
•celled,  withdrawn,  or  retired,  may  be  reissued  as  of  a  sub- 
sequent date  or  series."  Hurd's  Kev.  Stat  1903,  p.  492, 
parag.  83. 

The  association  having  power  to  reissue  the  shares,  if 
there  was  any  irregularity  in  reissuing  them,  the  question  ia 
whether  the  appellee  is  in  a  position  to  complain  of  the  ir- 
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regularity.  In  National  Home  Building  Ass'n  v.  Bank, 
181  111.  35,  44,  the  court  say:  "When  an  act  is  not  vitra 
vires,  for  want  of  power  in  the  corporation,  but  for  want  of 
power  in  the  agent  or  officer,  or  because  of  the  disregard  of 
fonnalities  which  the  law  requires  to  be  observed,  or  is  an 
improper  use  of  one  of  the  enumerated  powers,  it  may  be 
valid  as  to  third  persons."  The  appellant  had  ample  power 
to  reissue  the  shares,  and  if  there  was  any  abuse  of  the 
power,  this  cannot  be  availed  of  by  appellee,  but  only  by  the 
State,  in  a  direct  proceeding,  instituted  for  that  purpose, 
Daniels  v.  Belvidere  Cem.  Ass'n,  96  111.  App.  387;  Rector 
V.  Hartford  Deposit  Co.,  190  111.  381. 

It  is  stipulated  that  the  facts  narrated  in  the  stipulation 
are  true,  and  it  appears  in  sections  4  and  5  of  the  stipula- 
tion that  appellant's  secretary  estimated  the  amount  of  dues 
which  would  have  been  paid  on  the  24  shares  of  stock,  had 
the  shares  been  issued,  when  the  12th  series  was  opened  for 
sale  and  regular  payments  made  thereon  till  September, 
1898,  and  that  the  same  amounted  to  $1,356,  and  that  the 
premiums  earned  during  that  time  would  have  been 
$678.48 ;  that  the  total  of  said  sums,  $2,034.48,  was  paid 
by  tlie  appellee  for  the  shares,  and  was  the  withdrawal  value 
thereof,  and  that  the  premium  which  would  have  been 
earned,  $678.48,  was  apportioned  among  all  existing  shares 
of  the  series,  including  the  24  shares  purchased  by  appel- 
lee: 

It  being  admitted  that  the  sum  of  $1,356  would  have  been 
the  amount  of  regular  payments  made  for  the  shares  from 
the  time  they  were  originally  for  sale  till  September,  1898, 
when  appellee  purchased  them,  and  that  the  amount  of  pre- 
miums such  payments  would  have  earned  is  $678.48,  the 
financial  situation,  as  between  appellee  and  the  association, 
when  he  paid  for  and  received  the  shares,  was  precisely  what 
it  would  have  been  had  he  purchased  them  when  they  were 
first  offered  for  sale,  and,  in  the  interval  between  the  time 
they  were  first  offered  and  the  date  of  his  purchase,  he  had 
the  use  of  the  purchase  money.  Under  these  circumstances, 
how  can  it  be  claimed  that  appellee  was  in  any  way  preju- 
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diced  by  the  fact  that  he  did  not  pay  for  the  shares  in  in^ 
stallments  of  fifty  cents  per  share  monthly,  op  $12  per 
month,  instead  of  paying  for  them  as  ho  did?  Suppose 
that  appellee  had  purchased  the  24  shares  at  the  time  the 
12th  series  was  opened  for  sale,  and  that  the  association, 
having  confidence  in  his  solvency  and  responsibility,  had 
allowed  him  credit  from  time  to  time  till  September,  1898, 
for  the  payments  due  on  his  shares,  and  he  had  then  paid. 
He  would  have  been  required  to  pay  the  same  amount  which 
he  paid  for  the  shares  in  question.  Is  it  not  plain  that, 
however  irregular  the  action  of  the  company,  in  so  credit- 
ing him,  may  have  been,  he  could  not  be  heard  to  com- 
plain of  the  irregularity  ?  The  case  supposed  and  the  pres- 
ent case  are  the  same  in  principle.  Appellee  did  not  pay 
the  money  for  the  shares  by  reason  of  any  compulsion,  but 
voluntarily,  and,  therefore,  he  cannot  recover  it.  County  of 
LaSalle  v.  Simmons,  5  Gilm.  513,  517;  Walser  v.  Board 
of  Education,  160  111.  272,  and  cases  cited. 

Appellee,  as  shown  by  section  4  of  the  stipulation,  ap- 
plied to  the  association  to  purchase  the  shares  in  question, 
the  secretary  of  the  association  figured  up  their  value,  and 
appellee  paid  it,  no  doubt  thinking  that  he  was  making  a 
good  bargain.  Counsel  for  appellee  says,  in  his  argument, 
that  it  is  averred  in  the  declaration  that  appellee  did  not 
know  that  the  shares  had  been  surrendered  till  December, 
1902.  It  is  hardly  necessary  to  say  that  the  declaration 
is  not  evidence.  There  is  nothing  in  the  stipulation  of 
facts  on  which  the  cause  was  tried  tending,  in  the  least,  to 
prove  that  appellee  did  not  know  all  the  facts  in  regard  to 
the  shares.  The  action  to  recover  money  paid  by  the  plain- 
tiff, to  the  defendant  is  an  equitable  action,  and  only  lies 
when,  in  equity  and  good  conscience,  the  defendant  should 
repay  the  money.  Taylor  v.  Taylor,  20  111.  650;  Wat- 
son V.   Woolverton,   41   lb.   241. 

Neither  equity  nor  good  conscience  requires  that  the 
money  in  question  should  be  returned  to  the  appellee.  Ap- 
pellee contends  that  it  does  not  appear  from  the  bill  of  ex- 
ceptions that  it  contains  all  the  evidence.  The  bill  of  ex- 
37 
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ceptions  contains  the  stipulation,  in  which  it  is  recited  that 
the  case  may  be  considered  by  the  court  on  the  agreed 
facts.    The  contention  is  untenable. 

The  suit  was  commenced  January  8,  1903,  after  the 
stockholders  at  a  meeting  held  May  14,  1900,  had,  by  vote, 
placed  the  association  in  liquidation.  Appellee  attended 
that  meeting  and  voted  his  24  shares,  and  not  only  so,  but 
has,  since  that  time,  accepted  dividends  on  his  shares  ag- 
gregating not  less  than  60  per  cent  of  the  amount  of  the 
dues  paid  by  him  on  the  shares.  Having  thus  acted,  we 
think  he  is  estopped  to  sue  for  the  money  in  question.  Had 
the  association  prospered,  there  can  be  no  doubt  that  it 
would  never  have  been  troubled  with  this  suit. 

The  judgment  will  be  reversed,  appellant  to  recover  its 
costs  of  this  and  the  Superior  Court  of  Cook  county. 

Reversed. 


David  Began  v.  Frank  McCarthy  and  William  J.  Newman. 

Oen.  Kg.  11,879. 

1.  Bill  of  exceptions — what  may  be  reviewed  notwithstanding, 
does  not  purport  to  contain  all  the  evidence.  Errors  assigned  upon 
the  Instructions  may  be  reviewed  notwithstanding  the  hill  of  ex- 
ceptions does  not  purport  to  contain  all  the  evidence. 

2.  Instructions — when  bill  of  exceptions  sufficiently  states  evi- 
dence to  justify  review  of  errors  assigned  upon.  Where  the  cer- 
tificate of  the  judge  states  that  "The  evidence  Introduced  on  be- 
half of  the  plaintiff  tended  to  prove  the  following  facts/'  It  Is 
sufficient  to  Justify  the  appeUate  tribunal  In  saying  that  all  the 
material  parts  of  such  evidence,  relating  to  the  Instructions  com- 
plained of  In  the  motion  for  a  new  trial,  set  forth  In  the  same 
bill  of  exceptions,  were  summarized. 

3.  Instructions — when  errors  in,  will  not  reverse.  Errors  in 
rulings  upon  Instructions  will  not  reverse  where  from  the  whole 
record  as  It  stands  It  Is  apparent  that  substantial  Justice  has  been 
done  and  that  no  future  trial  could  be  expected  to  result  In  any 
different  verdict,  especially  If  It  Is  deemed  doubtful  whether  the 
Jury  could  have  been  misled  thereby.    * 

4.  Instruction — when  insertion  of  phrase,  *Hf  any,**  in,  will  not 
reverse.     The   Insertion  of  the   phrase,   "If   any,"   thus   throwing 
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doubt  upon  the  existence  of  a  fact  which  is  uncontroverted,  will 
not  reverse  where  it  appears  to  have  resulted  in  no  prejudice. 

5.  Negligence — toTiat  not.  Held,  that  there  was  no  negligence 
shown  on  the  part  of  the  defendants  by  their  not  carrying  such 
a  light  on  their  truck  as  would  enable  the  plaintiff  (a  motorman) 
to  see  it  when  approaching  it  from  behind. 

6.-  CoNTBiBTTTOBY  NEGLIGENCE — What  is.  Held,  that  it  WES  negli- 
gence per  se,  and  as  a  matter  of  law,  for  the  plaintiff  (a  motor- 
man)  to  run  his  car  at  such  a  high  rate  of  speed  that  he  could 
not  stop  it  within  the  distance  at  which  he  could  see  an  obstruc- 
tion ahead  of  him  on  the  track. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Cir* 
cult  Court  of  Cook  County;  the  Hon.  Frederick  A.  Smith,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1904.  Affirmed. 
Opinion  filed  AprU  10,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  a  judg- 
ment of  the  Circuit  Court  of  Cook  county  in  favor  of  the 
defendants  below  (the  appellees  here)  against  the  plaintiff 
(the  appellant  here)  for  costs. 

The  judgment  was  on  the  verdict  of  a  jury  in  favor  of 
defendants. 

There  were  in  the  declaration,  on  which  the  cause  waa 
finally  tried  and  the  verdict  rendered,  three  counts,  a  fourth 
count  having  been  withdrawn  on  the  trial. 

The  trial  court  instructed  the  jury  to  find  for  the  de* 
fendant  on  the  first  and  third  counts,  hereafter  described. 
This  is  complained  of  and  assigned  and  argued  as  error. 
Three  other  instructions,  one  tantamount  to  the  instruction 
on  the  first  count  of  the  declaration  and  the  other  two  on 
the  material  question  of  contributory  negligence,  are  also 
complained  of  by  the  appellant,  who  says  in  the  statement 
prefixed  to  his  brief  that  they  amounted  practically  to  an 
instruction  to  find  for  the  defendants  generally. 

The  first  count  of  the  declaration  alleges  that  on  March 
81,  1900,  on  an  exceptionally  dark  night,  the  appellant  was 
a  motorman  on  an  electric  street  car  on  California  avenue, 
and  that  the  appellees  were,  by  their  servant,  driving  an  ex- 
ceptionally heavy  truck  with  exceptionally  heavy  freight  (a 
Bteam  boiler)  at  a  very  slow  pace  along  the  tracks  in  front 
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of  the  street  car,  in  the  same  direction  as  the  street  car. 
It  further  Uleges  that  it  was  so  dark  that  it  was  impossible 
for  the  appellant  to  see  the  truck,  if  the  truck  had  no  light 
on  it,  until  said  truck  was  too  near  for  the  appellant  to  stop 
his  car  in  time  to  prevent  a  collision,  and  that  it  was  the 
duty  of  the  appellees  to  have  a  light  placed  on  said  truck 
while  it  was  traveling  on  the  street  car  tracks,  so  that  it 
might  be  possible  for  the  motormen  running  the  cars  on  said 
track  to  see  the  truck  in  time  to  avoid  a  collision;  but  that 
appellees  neglected  that  duty,  in  consequence  of  which  the 
appellant,  while  in  the  exercise  of  due  care  ''and  driving 
his  car  along  said  tracks  at  no  greater  rate  of  speed  than  he 
was  entitled  to  drive  it  at,"  failed  to  see  the  truck  and  his 
car  ran  into  it,  and  he  was  severely  injured. 

The  second  count  alleges  the  same  state  of  facts,  and  that 
the  night  was  "so  dark  that  it  was  impossible  for  the  plain- 
tiff to  see  said  truck  until  said  truck  was  too  near  for  plain- 
tiff to  stop  his  said  car  in  time  to  prevent  a  collision,  and 
declares  the  duty  of  the  defendants,  by  their  servant,  to 
have  been  "to  keep  a  look  out  and  listen  for  the  approach 
of  said  car  of  the  plaintiff  along  said  tracks  upon  which 
said  truck  was  going  as  aforesaid,  and  to  turn  out  of  said 
tracks  and  allow  said  car  to  pass,  and  to  use  reasonable 
<»are  not  to  obstruct  and  remain  in  the  way  of  the  same." 
It  then  alleges  a  neglect  of  that  duty  by  the  defendants  and 
the  consequent  collision  and  injury  to  the  plaintiff,  while  he 
was  in  the  exercise  of  due  care,  etc. 

The  third  count  ("First  Additional  Count"),  in  the  lan- 
guage of  appellant's  "Statement,"  "simply  restates  with  a 
a  little  more  detail  and  particularity  the  cause  of  action 
stated  in  the  first  original  count.  The  duty  (as  to  carry- 
ing a  light)  "is  specified  somewhat  more  particularly." 

The  bill  of  exceptions  shows  that  at  the  trial  the  appel- 
lant introduced  evidence  tending  to  prove  that  he  had  been 
ten  years  a  motorman  in  the  employ  of  the  Chicago  Union 
Traction  Company ;  that  at  about  eight  o'clock  on  the  night 
in  question  he  was  driving  an  electric  car  along  California 
avenue,  which  was  not  a  built  up  street  at  the  time  and 
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place  of  the  accident,  but  had  an  open  field  or  prairie  for 
three  or  four  blocks  on  one  side  and  a  few  buildings  at  in- 
tervals on  the  west  side;  that  the  truck  of  defendant  was 
drawn  by  four  horses  and  loaded  with  a  heavy  boiler,  and 
was  going  along  the  tracks  to  the  north  at  a  slow  rate ;  that 
upon  the  truck  were  two  men  in  the  employment  of  the  de- 
fendants; that  three  or  four  motormen  driving  cars  along 
California  avenue  had  passed  said  truck  prior  to  the  acci- 
dent, had  seen  no  light  upon  said  wagon  or  boiler,  and  had 
not  collided  with  said  wagon;  that  the  car  driven  by  the 
plaintiff  had  an  electric  headlight  consisting  of  a  single  in- 
candescent lamp,  in  front  of  a  reflector  which  could  be  seen 
at  a  distance  of  at  least  half  a  mile  by  parties  upon  the 
track  ahead  of  the  car,  if  they  chanced  to  be  looking  for  it, 
and  that  said  headlight  would  throw  a  light  ahead  upon  the 
track  a  distance  of  from  ten  to  thirty  feet  (according  to 
the  different  witnesses) ;  that  as  the  plaintiff  was  approach- 
ing the  crossing  of  Noble  avenue  and  California  avenue  he 
shut  off  the  power  of  his  car  and  had  his  car  under  con- 
trol and  rang  the  bell  on  his  car,  in  accordance  with  the 
custom  of  the  company  to  ring  the  bell  at  all  crossings ;  that 
the  plaintiff  was  looking  ahead  and  did  not  see  the  truck 
and  boiler  being  driven  along  the  track  until  he  was  at  a 
distance  of  thirty  to  fifty  feet  of  same ;  that  he  then  screwed 
down  the  brake;  that  the  plaintiff's  said  car  collided  with 
the  rear  of  said  wagon  with  such  force  that  the  front  end 
of  the  car  was  broken  in  and  the  plaintiff  thrown  back  into 
the  car  and  injured. 

The  evidence  for  the  plaintiff  further  tended  to  show  that 
immediately  previous  to  the  accident  the  plaintiff  was  run- 
ning his  car  at  from  eight  to  ten  miles  an  hour;  that  the 
distance  in  which  his  car  could  be  stopped  when  running  at 
this  rate  varies  according  to  the  condition  of  the  track,  be- 
ing from  fifty  to  seventy-five  feet  on  a  dry  rail,  and  if  the 
track  was  in  an  exceptionally  slippery  condition,  not  for 
one  hundred  feet  or  more;  that  on  the  night  of  the  acci- 
dent the  air  was  moist,  which  might  cause  the  rail  to  be 
slippery ;  that  reversing  the  power  might  under  some  condir 
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tions  stop  a  car  more  quickly  than  merely  applying  a  brake^ 
but  not  if  the  rails  were  exceptionally  slippery;  that  the- 
plaintiff  did  not  reverse  the  power;  that  th^re  was  a  lighted 
gas  lamp  on  the  comer  of  Noble. avenue  and  California  ave- 
nue near  which  this  accident  occurred ;  that  when  the  plain- 
tiff saw  the  rear  of  the  wagon,  which  was  about  fifteen  feet 
long,  he  also  saw  the  face  of  one  of  the  men  on  said  wagons 
looking  toward  him;  that  the  plaintiff  and  a  passenger 
standing  beside  him  on  the  front  platform  of  the  car  were- 
each  looking  ahead  immediately  previous  to  the  accident, 
and  that  neither  of  them  saw  any  light  upon  the  wagon  or 
boiler ;  that  he  did  not  know  at  the  time  of  the  accident,  or 
prior  thereto,  whether  or  not  his  car  was  properly  equipped 
with  sand  to  assist  in  stopping  it. 

The  bill  of  exceptions  shows  that  the  appellees  intro- 
duced evidence  tending  to  show  that  the  night  in  question, 
at  and  previous  to  the  time  of  the  accident,  was  not  an  un- 
usually dark  one,  that  it  was  clear  but  cloudy;  and  that 
it  was  possible  to  see  objects  at  a  much  greater  distance 
than  would  appear  from  the  testimony  given  on  behalf  of  the 
plaintiff;  that  the  plaintiff,  if  he  had  been  vigilant,  could 
have  seen,  and  ought  to  have  seen,  the  boiler  and  truck 
ahead  of  him  in  time  to  have  stopped  his  car;  that  the 
truck  loaded  with  the  boiler  had  traveled  the  whole  length  of 
California  avenue,  from  Chicago  avenue  to  Noble  avenue,, 
without  accident,  covering  between  these  points  nearly  three 
miles;  that  whenever  signalled  to  turn  out  to  allow  the- 
street  car  to  pass,  the  driver  had  so  turned  out,  and  a  num- 
ber of  cars  passed  by  without  injury  to  any  one;  that  the 
defendant,  Newman,  tied  with  ropes  to  the  side  of  the  boiler 
a  lantern  at  starting  the  trip;  that  this  lantern  was  on  the 
right  side  of  the  boiler,  up  near  the  forward  end  of  the 
truck,  and  was  lighted  continually  until  and  at  the  time  of 
the  collision;  that  besides  the  driver  of  the  truck,  another 
man  kept  a  lookout  for  cars  approaching  from  behind ;  that 
just  before  the  collision  the  driver  was  attempting  to  turn 
out  of  the  track,  as  soon  as  he  realized  that  the  car  of  the 
plaintiff  was  coming  up  behind  and  was  in'  danger  of  run- 
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ning  into  him,  but  did  not  have  time  to  clear  the  track  before- 
the  collision;  that  at  the  time  of  the  collision,  or  just  after 
the  impact,  the  motor  was  working  and  the  car  was  still 
pushing  along  the  track,  and  the  witness,  Davis,  to  stop  the 
motor,  released  the  trolley  from  the  wire  and  the  motor 
stopped  working. 

This  being  the  state  of  the  evidence,  the  trial  court  gave- 
to  the  jury  twenty-four  different  instructions — three  at  the* 
request  of  the  plaintiff  and  twenty-one  at  the  request  of  the^ 
defendants.  Of  these  twenty-one,  four,  numbered  1,  2,  22 
and  24,  are,  as  heretofore  indicated,  assigned  and  argued" 
as  error  by  the  appellant.     They  are  as  follows: 

(1)  "The  jury  are  instructed  that  as  to  the  first  count- 
in  the  original  declaration,  and  as  to  the  first  additional 
count  to  the  declaration  herein,  they  should  find  the  de- 
fendants not  guilty." 

(2)  "The  jury  are  instructed  as  a  matter  of  law  that 
the  defendants  in  this  case  owed  no  duty  to  the  plaintiff  to 
have  on  their  wagon  any  light  to  enable  him  to  see  the  samer 
when  approaching  said  wagon  from  behind." 

(22)  "The  jury  are  instructed  as  a  matter  of  law,  that  it 
is  negligence  for  the  plaintiff  to  run  his  car  at  such  a  high 
rate  of  speed  that  he  could  not  stop  his  said  car  within  the 
distance  at  which  he  could  see  an  obstruction  ahead  of  him 
on  the  tracks." 

(24)  "The  jury  are  instructed  as  a  matter  of  law  that 
in  determining  whether  the  plaintiff  was  guilty  of  contrib-" 
utory  negligence,  they  have  a  right  to  take  into  considera- 
tion  the  rate  of  speed  at  which  said  car  was  being  run  by 
the  plaintiff;  the  slippery  condition  of  the  track,  if  you 
find  such  slippery  condition  has  been  proved ;  the  plaintiff's 
lack  of  knowledge  as  to  whether  his  car  was  furnished  with 
sand,  together  with  the  eflSciency  of  the  headlight,  if  any, 
upon  the  plaintiff's  car,  and  all  the  other  facts  and  circum- 
stances in  the  case;  and  if  from  all  the  facts  and  circum- 
stances they  believe  that  the  plaintiff  was  not  exercising  or^ 
dinary  care  for  his  own  safety,  at  and  just  prior  to  the 
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time  of  the  injury,  then  they  should  find  the  defendants  not 
guilty." 

William  Dillon,  for  appellant 

Cannon  &  Poage,  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Counsel  for  appellees  insist  urgently  that  there  is  nothing 
for  this  court  to  consider  in  this  appeal.  They  say  that  the 
bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence; that  all  the  instructions  complained  of  but  one  re- 
quire for  their  consideration  that  the  evidence  should  be 
weighed,  and  that  consequently  in  the  absence  of  all  the 
evidence  they  cannot  be  held  erroneous. 

We  do  not  agree  with  these  premises,  and  consequently 
cannot  assent  to  the  conclusion.  It  seems  to  us  that  counsel 
for  appellant  took  the  proper  course,  and  pursued  the  best 
practice  in  summarizing  the  evidence  offered  on  each  side, 
and  reproducing  it  only  far  enough  to  present  fairly  and 
properly  the  questions  raised  by  his  assigned  errors.  Costly 
v.  McGowan,  174  111.  76;  I.  C.  R.  E.  Co.  v.  O'Keefe,  164 
Til.  508. 

We  do  not  think  that  for  the  purpose  of  passing  on  the 
four  instructions  complained  of,  any  weighing  of  conflicting 
evidence  is  necessary.  That  which  the  evidence  tended  to 
j>rove  is  set  forth,  and  we  think  that  in  the  case  of  plain- 
tiff's evidence,  at  least,  the  intendment  of  the  language 
inider  the  certificate  of  the  judge,  that  "TAe  evidence  intro- 
rlneed  on  behalf  of  the  plaintiff  tended  to  prove  the  follow- 
ing facts,"  would  be  that  all  the  material  parts  of  such  evi- 
flence,  relating  to  the  instructions  complained  of  in  the 
motion  for  a  new  trial,  set  forth  in  the  same  bill  of  excep- 
tions, were  summarized. 

We  have  accordingly  considered  carefully  the  instructions 
in  question,  and  the  able  and  ingenious  argument  by  which 
counsel  have  attacked  them.  But  it  seems  to  us,  from  a 
consideration  of  the  whole  record  as  it  stands,  apparent  that 
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substantial  justice  has  been  done,  and  that  no  future  trial 
could  be  expected  to  result  in  any  different  verdict. 

Therefore  this  court  would  be,  in  any  event,  much  disin- 
clined to  disturb  the  judgment,  even  if  error  were  found 
in  the  instructions,  especially  if  it  deemed  doubtful  whether 
the  jury  could  have  been  misled  thereby.  Nelson  v.  Kich- 
ardson,  108  111.  App.  121;  City  of  Aledo  v.  Honeyman,  208 
111.  415. 

This  consideration  is  sufficient  to  dispose  of  the  objec- 
tions to  the  24th  instruction,  which  are  only  that  the  words 
"if  any'^  are  inserted  after  "headlight,"  although  there  was 
no  contradiction  in  the  evidence  of  the  existence  of  such  a 
light,  and  the  omission  to  limit  the  failure  of  the  plaintiff 
to  exercise  ordinary  care  to  a  failure  which  contributed  to 
the  happening  of  the  accident. 

We  do  not  think  the  jury  were  misled  by  either  of  these 
alleged  errors,  nor  that  they  would  have  been  so  misled  even 
had  the  instruction  not  been  supplemented  (as  it  was)  by 
another,  (No.  6)  which  involves  the  proposition  that  the 
negligence  of  the  plaintiff,  to  prevent  recovery,  must  have 
contributed  to  the  happening  of  the  accident. 

But  it  is  the  giving  of  the  three  other  instructions  com- 
plained of — 1,  2  and  22 — ^that  the  appellant  especially  at- 
tacks in  his  argument.  Giving  them,  the  appellant  sug- 
gests, under  the  circumstances  of  this  case,  was  equivalent 
to  taking  it  from  the  jury,  although  it  was  still  left  to  the 
jury  to  say  whether  or  not  the  injury  resulted  solely  from 
the  defendants'  servants  not  exercising  reasonable  care  to  get 
out  of  the  way  of  the  car.  This  may  be  so  under  the  evi- 
dence developed  in  this  case.  It  is  conceivable,  however, 
although  not  perhaps  very  probable,  that  a  state  of  things 
could  exist  in  which  the  plaintiff,  although  able  "to  see  the 
obstruction  ahead  of  him  on  the  tracks,  at  a  distance  within 
which  he  could  stop  his  car  at  the  rate  of  speed  he  was  go- 
ing," would  not  be  negligent  in  failing  thus  to  stop  it.  The 
truck,  for  example,  might  have  been  proven  to  have  given 
some  indication  of  turning  out  sufficient  to  mislead  th? 
plaintiff  and  yetl  have  failed  so  to  turn  out. 
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But  whatever  may  have  been  the  effect  of  those  three  in- 
structions, we  see  no  error  in  the  two  doctrines  which  they 
lay  down:  first,  that  there  was  no  negligence  shown  on  the- 
part  of  the  defendants  by  their  not  carrying  such  a  light  on 
the  truck  as  would  enable  the  plaintiff  to  see  it  when  ap- 
proaching it  from  behind,  even  if  the  fact  were  as  stated; 
and  secondly,  that  it  was  negligence  per  se  and  as  a  mat- 
ter  of  law  for  the  plaintiff  to  run  his  car  at  such  a  high  rate 
of  speed  that  he  could  not  stop  it  within  the  distance  at 
which  he  could  see  an  obstruction  ahead  of  him  on  the 
track,  » 

Perhaps  it  would  not  be  necessary  for  us  to  approve  this 
last  proposition,  for  the  evidence  as  summarized  tends  to 
show  no  negligence  on  the  part  of  the  defendants  or  their 
servants,  unless  failure  to  have  a  light  on  the  truck  that 
could  be  seen  from  behind  is  to  be  so  held,  and  without  some 
showing  of  negligence  on  the  part  of  the  defendants,  the 
absence  or  presence  of  negligence  on  the  part  of  the 
plaintiff  would  be  immaterial,  so  far  as  this  judgment  is 
concerned.  But,  as  we  have  said,  we  find  no  fault  with 
either  doctrine  laid  down  in  the  instructions.  To  hold  any 
one  of  these  instructions  bad  would  be  to  hold  that  the  priv- 
ileges of  the  street  cars  in  the  streets  were  greater  than  they 
have  been  repeatedly  declared  to  be  by  the  Supreme  Court. 
The  only  superiority  now  allowed  them  in  the  streets  is  the 
right  of  way,  which,  tlie  Supreme  Court  has  said,  is  for 
the  public  convenience  and,  because  the  cars  are  confined  to 
the  track,  must  necessarily  be  given  them.  But  it  says, 
"On  the  other  hand  a  street  railway  company  is  charged 
with  the  knowledge  that  the  public  may  lawfully  use  the 
entire  street,  and  it  must  in  operating  its  cars  on  the  street 
employ  all  reasonable  means  to  avoid  injuring  those  whom 
it  knows  may  rightfully  use  that  part  of  the  street  occu- 
pied by  its  tracks."  North  Chicago  Electric  Ey.  Co.  v. 
Peuser,  190  HI.  67. 

In  the  case  at  bar  the  right  of  way  of  the  street  car  was 
conceded.  To  go  further  and  say  that  the  owners  of  any 
heavy  truck  carrying  heavy  machinery  at  night  in  a  sparsely 
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settled  portion  of  Chicago  were  guilty  of  negligence,  not 
only  preventing  recovery  on  their  part  for  an  injury  done 
to  them  by  an  electric  car  colliding  from  behind,  but  also 
rendering  them  liable  for.  injury  to  the  car  and  its  opera- 
tors, simply  because  they  did  not  carry  a  light  which  could 
be  seen  from  said  car,  would  be,  in  our  opinion,  to  estab- 
lish a  doctrine  very  dangerous  to  the  public  in  general.  The 
great  weight,  the  terrific  motive  power  and  the  high  rate  of 
speed  of  such  cars  are  known.  But  it  would  be  very  diffi- 
cult to  draw  the  lines  of  weight  or  size  or  location  or  time, 
at  which  it  became  the  duty  of  the_  trucks  which  carrj 
freight,  to  reverse  the  usually  received  rule  and  give  warn- 
ing to,  instead  of  receiving  warning  from,  such  cars  ap- 
proaching from  behind.  The  argument  ab  inconvenienti  is 
here  very  strong. 

Nor  do  we  see  anything  unreasonable  or  oppressive  in 
the  absolute  rule  laid  down  by  the  22nd  instruction,  that 
the  operator  of  a  street  car  cannot  without  negligence  run 
bis  car  at  such  a  rate  of  speed  that  he  cannot  stop  the  car 
within  the  distance  at  which  he  could  see  an  obstruction 
ahead  of  him  on  the  tracks.  Such  a  rule,  on  the  contrary, 
i^eems  to  us  to  fall  within  the  proposition  enunciated  in 
the  North  Chicago  Electric  Ky.  Co.  v.  Peuser,  supra,  that 
'Tie  must  employ  all  reasonable  means  to  avoid  injuring 
those  whom  he  knows  may  rightfully  use  that  part  of  the 
streets  occupied  by  the  cars."  It  is  approved  in  obiter  dicta 
as  appellant^s  counsel  concede  in  Calmnet  Ry.  Co.  v.  Lyn- 
holm,  70  111.  App.  371,  and  Gilmore  v.  Federal  Eailway 
Co.,  153  Pa.  State,  31. 

Counsel  for  appellant  argues  that  the  obligation  of  an 
electric  road  is  no  greater  than  that  of  a  steam  railroad  in 
this  regard,  and  that  it  would  not  be  contended  that  a  steam 
railroad  running  through  a  city  in  the  night  time  is  bound 
to  keep  down  its  rate  of  speed  to  such  a  point  that  it  can 
•stop  within  the  distance  that  its  driver  can  see  ahead.  But 
where  such  railroads  cross  a  street  at  grade  it  is  obliged 
to  have  gates  to  prevent  accidents. 

Counsel  also  say  that  there  is  no  obligation  on  the  street 
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car  operator  to  carry  a  searchlight.  Undoubtedly  not^  pro- 
vided he  keeps  the  speed  of  hia  car  within  the  rate  at  which 
he  can  stop  it  within  the  limit  of  the  light  he  has.  But  if 
on  streets  that  are  not  built  up,  or  on  which  there  is  little 
traffic,  or  where,  for  some  other  reason,  he  thinks  a  very 
high  rate  of  speed  is  usually  proper  and  advisable,  and 
adopts  it,  it  may  well  fall  within  the  rule  of  "reasonable 
precaution"  that  he  should  carry  "a  searchlight,"  if  by 
that  is  meant  a  light  that  will  illuminate  the  track  before 
him  for  a  long  distance. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Sellna  Strauss,  executrix,  y.  The  Merchants  Loan  & 
Trust  Company,  executor. 

Oen.  No.  11,890. 

1.  Abatement — right  of  defendant  to  prevent  The  defendant 
or  the  personal  representative  of  a  deceased  defendant  in  a  re- 
plevin suit  may  compel  the  substitution  of  the  executor  of  the  de- 
ceased sole  plaintiff  in  such  replevin  suit 

2.  Abatement — order  decreeing,  of  action  of  replevin,  improper. 
Upon  the  death  of  the  plaintiff  in  an  action  of  replevin,  it  is  im- 
proper to  order  that  the  same  abate. 

3.  Cause  of  aotion — when  survives.  An  action  of  replevin  sur- 
vives the  death  of  the  plaintiff. 

4.  Appellate  Cowr—hoto  far  former  decision  of,  binding  upon. 
The  decision  of  the  Appellate  Court  is  not  binding  upon  it  except 
in  the  case  in  which  it  was  rendered. 

5.  Final  ohdeb — what  is.  An  order  which  directs  that  an 
action  abate  on  account  of  the  death  of  the  plaintiff  therein  and 
denying  the  application  of  the  defendant  to  substitute  the  executor 
of  the  deceased  plaintiff,  finally  disposes  of  the  cause  and  may 
be  reviewed  by  writ  of  error. 

6.  ScntE  facias — when  issuance  of,  proper.  Scire  facias  is 
proper  to  bring  into  court  the  executor  of  a  deceased  plaintiff  who 
does  not  voluntarily  seek  substitution  in  an  action  which  survives. 

Action  of  replevin.  Error  to  the  Superior  Court  of  Cook  Coun- 
ty; the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1904.  Reversed  and  remanded.  Opinion  filed 
April  10,  1905. 
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Wills  &  Boweesock,  for  plaintiflF  in  error. 

Jbtzinobb,  Eooan  &  Stevens/ for  defendant  in  error; 
John  S.  Stevens,  of  counsel. 

Mr.  Justice  Beown  delivered  the  opinion  of  the  court. 

In  August,  1901,  P.  J.  Sexton  brought  suit  in  replevin 
against  Bernard  Strauss  in  the  Superior  Court  of  Cook 
county,  and  under  the  writ  were  taken  and  turned  over  to 
Sexton  six  horses,  several  sets  of  harness  and  three  coal 
wagons.  Mr.  Sexton  gave  a  replevin  bond  in  the  usual 
form  in  the  sum  of  $3,000,  conditioned  that  he  should  pros- 
ecute his  suit  to  effect  and  without  delay  and  make  return 
of  the  property  if  return  should  be  awarded.  The  bond  was 
signed  by  Patrick  J.  Sexton  and  John  M.  L.  Sexton. 

An  ordinary  declaration  in  replevin  having  been  filed  by 
Mr.  Sexton,  the  defendant  pleaded  non  cepit  and  non 
detinet,  and  general  property  in  himself  and  also  a  special 
property  as  the  holder  of  a  chattel  mortgage  made  by  the 
owner,  one  Middleton. 

March  11,  1904,  the  suit  was  dismissed  for  want  of  pros- 
ecution. 

March  19,  1904,  a  motion  was  made  by  the  attorneys  for 
the  defendant  to  vacate  the  order  of  March  11,  1904,  and 
to  reinstate  the  case.  Suggestion  of  the  death  of  the  plain- 
tiff Sexton  on  October  28,  1903,  was  also  made  by  defend- 
ant's attorney,  and  it  was  asked  that  the  Merchants  Loan 
and  Trust  Company,  the  executor  of  his  last  will,  be  sub- 
stituted as  party  plaintiff  in  the  suit. 

These  motions  were  supported  by  an  affidavit  alleging 
excuses  for  failure  on  the  part  of  defendant's  attorney  to 
be  present  at  the  call  of  the  calendar  on  March  11,  1904, 
when  the  cause  was  dismissed  for  want  of  prosecution. 

The  motions  were  heard  on  March  21,  1904,  and  the  fol- 
lowing order  entered: 

"On  motion  of  defendant's  attorney,  it  is  ordered  that 
the  order  of  dismissal  heretofore  entered  herein  of  record 
on  the  eleventh  day  of  March,  1904,  be  and  is  hereby  set 
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aside  and  vacated,  and  said  cause  reinstated  and  the  de- 
fendant suggests  the  death  of  the  plaintiff  herein,  and  it  is 
^ordered  that  said  suit  abate/' 

March  28,  1904,  the  defendant's  attorneys  moved  the 
court  to  vacate  the  order  abating  ^the  suit  theretofore  en- 
tered, and  to  substitute  the  Merchants  Loan  &  Trust  Com- 
3)any,  executor  of  the  last  will  and  testament  of  Patrick  J. 
Sexton,  as  plaintiff,  and  moved  also  for  an  order  that  a 
^cire  facias  issue  in  the  cause  to  said  Merchants  Loan  & 
Trust  Company  as  executor. 

April  28,  1904,  this  motion  of  March  28,  1904,  was 
♦denied  by  the  Superior  Court,  and  exceptions  taken  thereto 
iby  the  plaintiff  in  error  and  duly  preserved.  Subsequently 
the  defendant,  Bernard  Strauss,  died,  and  letters  testamen- 
itary  were  issued  to  Selina  Strauss,  who  sued  out  this  writ 
of  error. 

There  is  atssigned  for  error  here  the  order  of  the  Su- 
perior Court  of  March  21,  1904,  abating  said  suit,  and  the 
order  of  March  28,  1904,  refusing  to  set  aside  said  order 
and  substitute  the  Merchants  Loan  and  Trust  Company,  ex- 
ecutor, as  party  plaintiff. 

We  think  these  orders  were  erroneous.  The  question 
13  correctly  stated  in  the  brief  of  defendant  in  error  thus: 
'^'Can  a  defendant  or  the  personal  representative  of  a  de- 
•ceased  defendant  in  a  replevin  suit  compel  the  substitution 
of  the  executor  of  a  deceased  sole  plaintiff  in  such  replevin 
suit  ?"  We  think  the  answer  to  this  question  should  be  in 
the  aflSrmative.  A  failure  of  justice  might  otherwise  occur. 
In  a  replevin  suit  more  than  in  any  other,  perhaps,  this 
danger  would  be  imminent.  In  a  replevin  suit  the  property 
is  taken  away  from  the  defendant  and  a  bond  substituted. 
Thereafter  the  defendant  is  in  effect  in  the  position  of  a 
plaintiff  seeking  his  right  and  remedy  through  the  courts. 
The  nomenclature  of  the  pleadings  in  replevin  suits  fre- 
quently shows  this  in  itself.  The  defendant's  avowry  is 
in  effect  a  declaration — ^the  plaintiff's  declaration  being 
Tnerely  formal.  To  the  avowry  there  are  "pleas,"  not  repli- 
ccations^  filecL     Thus  the  pleadings  are  each  removed  a  step 
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farther  on  in  such  cases,  and  plea,  rejoinder  and  rebutter 
Are  the  replevin  plaintiff's  pleadings ;  while  replication,  sur- 
rejoinder and  surrebutter  are  those  of  the  defendant — 
an  inversion  of  the  usual  order.  It  is  not  necessary  for 
us  to  decide  whether  under  the  order  of  March  21,  1904, 
the  defendant  in  the  replevin  suit  at  bar  now  has  or  has 
not  a  remedy  on  the  replevin  bond.  Counsel  for  plaintiff 
in  error  insist  that  he  has  not,  although  the  condition  of 
the  bond  is  that  Sexton  "shall  prosecute  his  suit  to  effect 
without  delay,  and  make  return  if,"  etc. 

The  position  of  plaintiff  in  error  seems  t6  be  that  there 
is  no  breach  of  the  first  condition  of  the  bond,  so  long  as 
the  suit  in  replevin  is  pending  and  undisposed  of,  and  that 
:a  suit  which  is  abated  by  the  death  of  the  plaintiff  is  still 
pending,  and  if  the  contention  of  the  defendant  in  error  is 
<;orrect,  hung  up  forever,  if  the  plaintiff's  personal  repre- 
sentative does  not  choose  to  appear.  This  may  be  true,  for 
it  is  undeniable  that  such  an  abatement  under  our  laws  sus- 
pends but  does  not  destroy  the  suit  Mitchell  v.  King,  187 
111.  452,  p.  459.  Whether,  however,  the  condition  of  the 
bond  to  prosecute  without  delay  would  not  be  broken  if  the 
plaintiff's  personal  representative  thus  refused  or  neglected 
to  secure  substitution,  is  another  question  which  it  is  need- 
less for  us  here  to  discuss.  For  the  replevin  defendant  has 
the  moral  and  we  think  the  legal  right  to  a  final  disposition 
•of  the  replevin  suit,  if  he  desires  it. 

That  no  order  should  have  been  entered  in  this  case  that 
the  suit  should  abate,  is  practically  conceded  by  the  defend- 
ant in  error.  Such  an  order  was  in  the  teeth  of  the  stat- 
utes of  Illinois.  Chapter  3,  sec.  123,  of  the  Revised  Stat- 
utes expressly  declares  that  actions  of  replevin  shall  survive, 
and  chapter  1,  sec.  10,  provides  that  if  the  cause  of  action 
survive,  the  action  shall  not  abate,  on  the  death  of  a  sole 
plaintiff. 

But  counsel  for  defendant  in  error  rightly  argue  that 
if  no  one  but  the  personal  representative  or  heir  of  a  sole 
plaintiff  has  the  right  to  be  substituted  as  plaintiff,  and 
with  him  it  is  a  mere  privilege  to  be  exercised  or  not,  at  his 
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election,  then  the  error  in  ordering  that  the  suit  abate  is 
not  one  which  entitles  the  plaintiff  in  error  to  complain. 
It  would  not  be  prejudicial  to  him.  But  the  refusal  to  sub- 
stitute the  personal  representative  of  the  plaintiff  on  the 
ground  that  such  substitution  is  "his  mere  privilege  to  be 
exercised  or  not  at  his  election,"  or  on  any  other  ground, 
we  think  is  distinctly  a  prejudicial  error. 

Defendant  in  error  contends  that  chapter  1,  section  10 
of  the  Kevised  Statutes,  which  reads  as  follows :  "When  there 
is  but  one  plaintiff  *  *  *  in  an  action,  *  *  *  in 
law  or  equity,  and  he  shall  die  before  final  judgment  or 
decree,  such  action  *  *  *  shall  not  on  that  account 
abate,  if  the  cause  of  action  survives  to  the  heir,  devisee, 
executor  or  administrator  of  such  decedent,  but  any  of 
such  to  whom  the  cause  of  action  shall  survive  may,  by 
suggesting  such  death  upon  the  record,  be  substituted  as 
plaintiff,  *  *  ♦  and  prosecute  the  same  as  in  other 
cases,"  means  that  only  the  personal  representative  or  heir 
or  devisee  of  the  deceased  plaintiff  may  exercise  the  right 
of  substitution  given  by  the  statute.  We  do  not  agree  with 
this  contention.  It  would  destroy  the  purpose  of  the  act 
in  large  measure.  No  such  contention  would  be  made,  we 
think,  if  the  parenthetical  clause,  "by  suggesting  such  death 
upon  the  record,"  was  not  in  the  section,  or  read,  "on  the 
suggestion  of  such  death  upon  the  record."  We  do  not  con- 
sider that  the  language  used  in  this  clause  gives. the  section 
any  other  meaning  than  the  section  would  have  without  it, 
or  than  it  would  have  if  the  clause  were  varied  as  su^ested. 
"By  suggesting  such  death  on  the  record"  is  simply  an 
awkward  way  of  saying,  "after^*  or  "on  the  suggestion  of 
death  upon  the  record." 

The  Supreme  Court  in  Stoetzell  v.  Fullerton,  44  111.  108, 
speaking  of  the  statute  of  1845,  concerning  abatement, 
which  in  its  language  in  this  regard  is  the  same  as  that  of 
1874,  says:  "The  statute  of  8  and  9  William  III,  Chapter 
11,  as  well  as  our  own,  was  designed  to  prevent  the  abate- 
ment in  any  case  where  the  cause  of  action  would  survive 
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on  the  suggestion  of  the  death,  which  suggestion  is  a  matter 
of  form  and  m^y  be  m^xde  by  either  party /^ 

We  are  cited  by  counsel  for  defendant  in  error  to  Mitchell 
V.  King,  187  111.  452,  and  Eooney  v.  Moulton,  60  111.  App. 
306. 

Mitchell  V.  King  is  not  in  point  To  say  that  the  execu- 
trix had  the  privilege  of  suggesting  the  plaintiff's  death  and 
being  substituted,  is  not  to  say  that  the  defendant  had  not 
the  right  to  make  the  same  suggestion  and  compel  the  sub- 
stitution. 

The  opinion  in  Eooney  v.  Moulton  is  not  binding  on  us 
except  in  the  case  in  which  it  was  rendered,  and  so  far  as 
it  enunciates  a  different  view  from  that  which  we  here  ex- 
press, is  disapproved  of.  The  Qase  was  in  chancery,  and 
another  section  of  the  Abatement  Act  (17)  was  construed 
together  with  section  10.  But  the  cause  did  not  finally  turn 
at  all  on  the  rule  stated  in  the  paragraph  concerning  these 
sections  of  the  Abatement  Act  on  which  defendant  in  error 
relies. 

Although,  as  counsel  for  defendant  in  error  point  out, 
the  Pennsylvania  case  and  the  New  York  cases  discussed 
in  the  briefs,  can  hardly  be  considered  exactly  in  point 
because  of  different  statutory  provisions  in  those  states,  the 
language  used  in  them  shows  that  the  courts  deciding  them 
entertained  views  as  to  the  question  of  principle  involved 
similar  to  ours.  Thus,  in  Eeist,  Administrator,  v.  Heil- 
brenner,  11  Sergeant  &  Eawle,  131,  the  court  says:  "It  is 
quite  clear  to  me  that  the  defendant  can  by  scire  facias  com- 
pel the  executor  or  administrator  of  the  deceased  plaintiff 
to  appear.  If  there  be  none,  I  see  no  difficulty  in  his  (the 
ilefendant)  raising  one."  And  again:  "A  cause  cannot  be 
put  out  of  court  where  there  has  been  no  default.  A  dead 
man  could  not  default,  and  his  representatives,  before  they 
oould  be  defaulted,  must  be  brought  before  the  court  on 
some  process  or  rule." 

In  Higgins  v.  Mayor,  etc.,  136  K  Y.,  214,  the  New  York 
Court  of  Appeals,  speaking  of  an  order  obtained  by  defend- 
ant to  an  action  substituting  as  plaintiff  in  said  action  the 
38 
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successor  in  interest  to  a  deceased  plaintiff,  says :  "If  it  is 
of  advantage  to  them"  (the  defendants)  "that  the  title 
should  be  determined  in  this  action,  they  have  a  reasonable 
as  well  as  a  dear  right  to  demand  its  continuation  by  the 
person  who  has  succeeded  to  and  represents  the  plaintiff's 
interests." 

It  is  urged  by  the  defendant  in  error  that  there  is  no 
such  final  disposition  of  the  case  as  to  permit  the  defend- 
ant to  ajppeal.  The  court  below  denied  an  appeal,  pre- 
sumably on  this  ground.  If  the  order  is  not  final  so  as  to 
be  appealable,  it  is  not  reviewable  on  writ  of  error,  it  is 
insisted.  But  we  think  that  the  order  is  a  final  one,  and 
that  the  writ  of  error  lies.  It  disposed  of  the  case  abso- 
lutely if  it  was  properly,  entered,  so  far  as  any  right  or 
remedy  of  the  plaintiff  in  error  was  concerned.  The  suit 
by  the  order  of  March  21,  1904,  which  the  judgment  com- 
plained of,  on  ifarch  28,  1904,  refused  to  disturb  and  made 
final,  was  "abated,"  and  the  plaintiff  in  error  was  left  en- 
tirely helpless  in  this  suit  for  all  time,  unless  the  defendant 
in  error  should  voluntarily  come  to  his  relief.  We  think 
that  this  is  as  much  a  fiual  order  (so  far  as  the  plaintiff  in 
error  is  concerned)  as  is  the  dismissal  of  an  appeal  or  a 
judgment  for  costs,  although  the  suit  itself  eo  nomine  is 
"suspended  and  not  destroyed,"  and  awaits  "final  dispo- 
sition." 

It  is  said  also  by  defendant  in  error  that  there  is  no 
process  available  for  bringing  into  the  case  a  new  party 
plaintiff. 

If  upon  the  order  of  substitution  which  should  be  made, 
the  defendant  in  error  refuses  to  enter  its  appearance  vol- 
untarily, as  party  plaintiff,  we  see  no  reason  why  the  prayer 
of  the  motion  of  plaintiff  in  error  that  a  scire  facias  issue 
to  it  to  make  it  such  party  should  not  be  granted.  Eeist^ 
Administrator,   v.    Heilbrenner,   supra. 

A  scire  facias  is  a  writ  founded  on  a  matter  of  record, 
and  tantamount  to  a  summons  to  court  by  which  the  de- 
fendant thereto  is  "made  to  know"  that  he  is  required  to 
appear  and  show  cause  why  some  order  of  the  court  should 
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not  be  performed  by  him,  or  why  he  should  not  be  held 
liable  to  some  obligation  or  liability  of  which  the  record 
remaining  in  court  is  the  evidence.  Coursen  v.  Hixon,  78 
111.  339,  p.  341.  It  is  hardly  to  be  presumed,  however, 
that  on  the  entry  by  the  Superior  Court  of  an  order  of  sub- 
stitution in  accordance  with  the  judgment  of  this  court,  the 
defendant  in  error  would  refuse  to  appear.  It  can  have  no 
interest  as  executor  adverse  to  the  due  administration  of 
its  trust  according  to  law. 

The  order  of  the  Superior  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  allow  the 
motion  of  plaintiff  in  error  to  vacate  the  order  abating  the 
suit,  to  vacate  said  order,  and  to  order  the  substitution  of 
The  Merchants  Loan  and  Trust  Company,  executor  of  the 
last  -will  and  testament  of  Patrick  J.  Sexton,  deceased,  as 
party  plaintiff,  and  to  take  any  proper  measures  to  enforce 
the  appearance  of  such  substituted  plaintiff. 

Reversed  and  remanded,  with  directions. 


Harris  Solomon  t.  Edward  Buechele,  etc. 

a«n.  No.  11,900. 

1.  AssAXTLT  AND  BATTERY — Tule  of  evidence  pertaining  in  civil 
ttctUm  for.  In  a  civil  action  for  damages  for  personal  injuries 
receiyed  as  the  result  of  an  assault  and  battery  where  the  act  or 
acts  which  constituted  such  assault  and  battery' were  not  of  such 
a  criminal  character  as  might  be  attended  with  infamy  and  were 
not  in  any  respect  felonious,  it  is  only  essential  that  the  plaintiff 
establish  his  case  by  a  preponderance  of  the  evidence. 

2.  Verdict — when  not  excessive.  A  verdict  for  |5,000  is  not 
excessive  in  an  action  for  assault  and  battery  where  it  appears 
that  the  plaintiff,  a  boy  of  twelve  years,  sustained  a  fracture  of 
the  skull  resulting  in  partial  and  more  or  less  temporary  paralysis 
and  a  permanent,  injury. 

Action  of  trespass  for  assault  and  battery.  Appeal  from  the 
Superior  Court  of  Gook  County;  the  Hon.  Arthttr  H.  Chetlain, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1904. 
Affirmed.     Opinion  filed  April  10,  1905. 
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Benjamin  Leveeing,  for  appellant. 
SbaItdt  &  Hoffman,  for  appellee. 

Me.  Justice  Bbown  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $5,000  rendered 
by  the  Superior  Court  of  Cook  County  on  the  verdict  of  a 
jury  in  an  action  of  trespass  for  assault  and  battery.  The 
first  count  of  the  declaration  in  effect  alleges  that  the  de- 
fendant hit  the  plaintiff  on  the  head  with  a  stone  or  piece 
of  metal,  and  hurt  him,  and  the  four  other  counts  in  differ- 
ent language  charge  the  same  thing. 

The  defendant  pleaded  that  he  was  not  guilty  of  the  tres- 
passes or  any  of  them,  laid  to  his  charge. 
.  The  plaintiff  was  a  boy  twelve  years  old  at  the  time  of 
the  alleged  assault.  May  14,  1900,  at  about  six  o'clock  in 
the  afternoon,  he  was,  in  company  with  five  other  children, 
playing  on  the  roof  of  a  shed  connected  with  the  house  in 
which  he  lived  with  his  mother  on  Division  street  in  Chi- 
cago. The  shed  was  about  eight  feet  high.  The  children  in 
their  play  meddled  with  a  rope  attached  to  the  appellant's 
house  next  door,  and  apparently  angered  appellant.  At  all 
events  he  came  out  on  his  porch,  about  15  or  18  feet  away 
from  appellee  and  8  or  10  feet  higher  up,  and  ordered  the 
children  to  untie  the  rope  from  some  point  to  which  they 
had  fastened  it  They  failed  to  do  so.  The  appellant  then 
threw  something  in  the  general  direction  of  the  children, 
and  the  appellee  jumped  or  fell  to  the  ground.  It  was 
found  shortly  afterward  that  his  skull  was  fractured  on 
the  right  side.  There  was  a  contusion  as  large  as  a  walnut 
on  his  scalp,  and  beneath,  a  fracture,  which  caused  a  blood 
clot  on  the  brain  and  partial  paralysis.  The  operation  of 
trepanning  was  performed  on  him,  and  after  a  month  or 
more  at  the  hospital  his  condition  was  improved.  But  the 
use  of  his  left  hand  and  arm  is  very  much  limited,  if  not 
destroyed.  There  is  considerable  atrophy,  and  this  condition 
is  thought  by  physicians  to  be  permanent. 

The  foregoing  facts  may  be  said  to  be  undisputed.  Ev- 
erything else  throwing  any  light  on  the  issues  involved  in 
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this  case  apparently  is  disputed,  and  the  testimony  is  con- 
flicting to  a  degree  and  in  a  manner  which  leaves  no  place 
for  any  hypothesis  of  innocent  mistake,  forgetfulness  or 
misrecollection.  There  was  conscious  perjury  before  the 
jury  on  one  side  or  the  other. 

The  appellee  testified  that  as  he  sat  on  the  shed  he  felt 
something  strike  him  on  the  head  and  knew  no  more  until 
he  found  himself  on  the  ground  in  the  yard,  and  that  he- 
afterward  walked  around  to  Division  street  and  went  up- 
stairs to  his  mother,  after  which  he  remembeVs  going  to  the 
doctor  and  nothing  more  until  after  the  trepanning  at  the 
Baptist  Hospital. 

All  the  other  five  children  who  were  on  the  roof  testified 
that  just  before  appellee  fell  or  jumped  to  the  ground,  ihey 
saw  the  appellant  throw  something  in  the  direction  of  ap- 
pellee, and  two  of  them  swore  that  they  found  a  small 
piece  of  iron  in  the  yard  afterward  and  threw  it  away. 

It  would  be  useless  even  to  allude  in  detail  to  the  evi- 
dence offered  by  defendant  He  denied  throwing  anything 
at  the  children  except  a  small  piece  of  boiled  potato,  and 
that,  a  half  hour  before,  and  produced  other  witnesses  who 
testified  to  matters  tending  to  cast  doubt  on  the  story  of 
the  plaintiff  and  his  witnesses  and  to  establish  the  theory  of 
the  defense, — that  the  plaintiff  incurred  the  injury  to  his 
head  through  accident  in  which  the  defendant  had  no  part- 
This  evidence  offered  by  him  would  tend  to  show  even,  that 
the  injury  must  have  taken  place  at  some  time  later  than 
alleged  by  the  plaintiff. 

Despite  the  youth  of  the  witnesses  for  the  plaintiff 
(their  ages  ranging  from  eight  to  fourteen  at  the  time  of 
the  injury  and  from  twelve  to  eighteen  at  the  time  of  the 
trial),  their  testimony  cannot  be  disregarded,  and  as  we 
have  said,  there  is  no  possibility  of  arriving  at  a  conclu- 
sion about  the  facts  of  this  case  without  weighing  the 
credibility  of  witnesses  produced  for  each  party. 

If  the  appellant  and  his  witnesses  are  to  be  believed,  the 
verdict  and  judgment  were  plainly  wrong.     If  the  appellee 
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and  his  witnesses  are  to  be  trusted,  they  were  plainly  jus- 
tified. 

The  credibility  of  the  respective  witnesses  who  swear  to 
diverse  stories  is  in  all  such  cases  as  this  a  matter  pecu- 
liarly for  a  jury  to  determine.  In  this  case  a  jury  haa 
heard  and  seen  the  witnesses  and  formed  its  conclusions,, 
and  we  should  not  be  justified  in  reversing  its  decision  on 
any  ground  which  involved  our  holding  as  the  more  worthy 
of  belief  the  testimony  which  is  rejected. 

It  is  assigned  as  error  and  urged  in  argument,  however, 
that  the  wrong  rule  for  weighing  the  evidence  in  this  cause 
was  given  to  the  jury  by  the  trial  court.  Counsel  for  ap- 
pellant asked  for  the  following  instruction: 

"The  court  further  instructs  you  that  in  order  to  prove 
against  one  the  charge  of  the  commission  of  the  crime  of 
assault  and  battery  in  this  state,  it  is  necessary  that  the 
evidence  establishes  beyond  a  reasonable  doubt  an  assault- 
ing and  beating  with  the  wilful  intent  to  injure  another, 
proof  of  carelessness  or  negligence  is  not  suflEicient  and  does 
not  constitute  proof  of  assault  and  battery." 

The  court  refused  to  give  it,  giving  this  instead: 

"The  court  further  instructs  you  that  in  order  to  prove 
against  one  the  charge  of  assault  and  battery,  it  is  neces- 
sary to  establish  by  a  preponderance  of  th6  evidence  an  as- 
saulting and  beating  with  a  wilful  intent  to  injure  another, 
proof  of  carelessness  or  negligence  is  not  sufficient  and  does 
not  constitute  proof  of  assault  and  battery." 

The  appellant  strenuously  insists  that  this  modification 
was  erroneous.  Because  assault  and  battery  is  an  offense 
under  the  criminal  law  of  Illinois,  he  says  that  its  per- 
petration must,  even  in  a  civil  action,  be  proved  beyond  a- 
reasonable  doubt  before  one  charged  with  it  can  be  legally 
held  liable.  If  this  be  so,  the  modified  instruction  was- 
prejudicially  erroneous.  Counsel  for  appellee,  however, 
urge  that  the  question  involved  in  this  instruction  is  not 
properly  before  us  because  there  is  no  express  statement 
in  the  bill  of  exceptions  that  the  instructions  therein  set 
forth  were  all  that  were  given. 
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Since  the  decision  by  the  Supreme  Court  of  Siegel,. 
Cooper  &  Co.  v.  Norton,  209  111.  201,  at  least,  there  has. 
been  no  doubt  that  we  are  called  upon  to  examine  instruc- 
tions, objections  to  which  have  been  properly  preserved  by 
exceptions  and  a  motion  for  a  new  trial,  whenever  by  rea- 
sonable intendment,  it  appears  that  all  those  given  at  the 
trial  have  been  inserted  in  the  bill  of  exceptions.  This, 
may  appear  without  an  express  certificate  to  that  effect  by 
their  being  numbered  and  presented  as  a  connected  series.. 
They  are  so  presented  in  the  case  at  bar. 

We  do  not,  however,  agree  with  the  appellant's  conten- 
tion involved  in  this  assignment  of  error.  The  rule  invoked? 
by  the  appellant,  if  it  did  not  have  its  origin  altogether  in* 
actions  of  slander  and  libel,  where  it  was  applied  to  charges- 
of  crime  made  in  pleas  of  justification,  has  found  its  chief 
expression  in  such  cases.  2  Greenleaf  on  Evidence,  sec. 
426.  To  whatever  extent  it  goes,  it  may  be  called  the* 
English  rule.  The  weight  of  American  authority  outside- 
of  Illinois  is  to  the  contrary  and  supports  the  doctrine  that 
in  civil  cases  the  commission  of  any  crime  directly  in  issue 
may  be  determined  by  the  preponderance  of  the  evidence.- 
Keynold's  Stephen's  Digest  of  the  Law  of  Evidence,  Article 
94;  2  Wharton  on  Evidence,  sec.  1246,  and  cases  cited.  In 
Illinois,  however,  in  a  series  of  cases  beginning  with  Cran- 
dall  V.  Dawson,  1  Gilman,  556,  the  English  rule  has  been- 
applied  to  charges  of  infamous  crimes  made  in  pleas  of 
justification  in  slander  suits.  In  Crandall  v.  Dawson  the- 
charge  in  the  plea  of  justification  was  perjury.  So,  too,  in 
Darling  v.  Banks,  14  111.  46.  In  Crotty  v.  Morrissey,  40- 
111.  477,  it  was  grand  larceny.  In  Harbison  v.  Shook,  41 
111.  141,  again  it  was  perjury.  These,  it  will  be  observed, 
are  crimes  which  are  both  felonious  and  infamous.  Starr 
&  Curtis  Statutes,  chapter  38,  sec.  458. 

In  Sprague  v.  Dodge,  48  III.  142,  which  was  an  action 
of  assumpsit  upon  a  lease  where  there  was  evidence  tend- 
ing to  prove  that  the  defendant  set  the  leased  property  on 
fire,  Mr.  Justice  Lawrence  delivering  the  opinion  of  the 
court  used  this  language:    **Where  in  civil  cases  a  criminal 
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ofiPense  is  charged  in  the  pleadings,  it  has  been  held  the  of- 
fense charged  must  be  proved  beyond  a  reasonable  doubt 
This  has  been  adopted  as  the  rule  of  this  court  in  actions 
of  slander  charging  a  criminal  offense.  *  *  *  But  even 
in  those  courts  where  the  more  rigid  rule  obtains,  it  is  held 
only  to  apply  to  cases  where  the  charge  of  criminality  is 
made  in  the  pleadings.  The  counsel  for  appellant  cite  no 
authority  extending  the  rule  beyond  this  class  of  cases  and 
we  are  not  disposed  to  carry  it  further." 

In  Germania  Ins.  Co.  v.  Klewer,  129  111.  699,  the  action 
was  on  a  policy  of  insurance  and  three  defenses,  namely, 
other  insurance,  vacancy,  and  arson  were  pleaded.  The 
court  said:  "In  this  state  it  has  been  held  that  where  in 
civil  cases  a  criminal  offense  is  charged  in  the  pleadings 
such  offense  must  be  proved  beyond  a  reasonable  doubt. 
Instruction  No.  8  for  appellee  was,  however,  inaccurate,  in 
that  it  required  more  than  a  mere  preponderance  of  the 
evidence  in  order  to  establish  the  defenses  of  other  insur- 
ance and  vacancy." 

Grimes  v.  Hilliary,  150  111.  141,  was  a  suit  brought  on 
promissory  notes  which  the  declaration  alleged  that  the 
defendant,  without  the  knowledge  or  consent  of  the  payee, 
unlawfully  took  and  destroyed.  The  court  said:  "It  is 
said  that  a  criminal  offense  is  charged  and  that  it  must  be 
proved  beyond  a  reasonable  doubt  *  *  *  The  charge 
in  the  declaration  was  that  he  ^wrongfully  took'  and  *un- 
lawfully  destroyed'  the  notes  in  controversy.  It  is  not 
charged  that  the  act  was  fraudulently  and  maliciously  done 
with  intent  to  defraud,  etc.,  as  would  be  required  in  charg- 
ing the  offense  created  by  section  194  of  the  Criminal 
Code.  *  *  *  It  has  been  held  that  where  under  the 
pleadings  it  becomes  necessary  to  the  maintenance  of  the 
plaintiff's  cause  of  action  or  the  defendant's  defense  to 
show  that  the  opposite  party  has  been  guilty  of  a  criminal 
offense,  such  offense  must  be  proved  beyond  a  reasonable 
doubt  If  this  rule  is  to  he  adhered  to,  in  respect  of  which 
we  express  no  opinion,  the  case  at  bar  is  clearly  distin- 
guishable from  the  cases  cited.     It  does  not  follow,  because 
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an  element  may  have  entered  into  the  act  which  would 
have  rendered  it  indictable  as  a  crime,  but  which  is  not 
alleged  or  necessary  to  be  proved  to  authorize  a  recovery  in 
the  civil  action,  that  the  proof  must  be  made  beyond  a  rea- 
sonable doubt." 

The  cases  which  we  have  cited  seem  to  contain  all  that 
the  Supreme  Court  has  had  to  say  on  this  contested  point. 
It  may  be  noted,  therefore,  that  in  Illinois  the  rule  in 
question,  although  spoken  of  in  some  cases  as  having  a  wider 
scope,  has  been,  as  pointed  out  by  Judge  Lawrence  in 
Sprague  v.  Dodge,  actually  "adopted"  only  in  "actions  of 
slander  charging  a  criminal  offense,"  and  it  has  been  ques- 
tioned and  doabted  altogether  in  the  latest  case  mention- 
ing it. 

The  Appellate  Court  of  the  Third  District,  speaking 
through  Mr.  Justice  Wright,  suggests  a  distinction  which 
commends  itself  to  our  approbation.  After  citing  the  vari- 
ous cases  in  the  Supreme  Court  of  Illinois  to  which  we  have 
in  this  opinion  called  attention,  the  court  says :  "The  result 
of  these  cases  is  to  evolve  the  rule  in  civil  cases  that  where 
the  pleading  charges  the  commission  of  a  crime,  the  party 
who  makes  such  charge  assumes  the  same  strictness  of  proof 
as  would  be  required  to  sustain  a  prosecution. 

It  is  conceded  in  Insurance  Co.  v.  Klewer,  supra,  that  the 
rule  for  which  contention  is  made  is  one  upon  which  the 
authorities  are  not  in  harmony.  It  seems  to  us  that  a  rule 
requiring  any  greater  degree  of  evidence  than  a  mere  pre- 
ponderance upon  any  issue  in  a  civil  case,  where  only  the 
private  interests  of  the  ^parties  are  in  dispute,  is  exceptional 
and  extreme,  and  w^e  are  not  disposed  to  extend  the  rule 
further  than  we  shall  be  compelled  to  under  the  decisions 
to  which  we  have  referred.  In  all  the  cases  where  the  rule 
has  been  applied,  some  infamous  crime  has  been  charged, 
such  as  perjury,  larceny,  arson  and  the  like.  In  the  case 
presented  the  evidence  tends  to  prove  only  that  appellee 
paid  money  to  his  wife  with  a  desi^  to  secure  the  same  to 
his  own  use  and  defraud  his  creditors.  It  may  be  well 
doubted,   admitting  the  truth  of  the  matter,   if  such   act 


602  Appellate  Courts  of  Illinois. 


Vol.119.]  Solomon  v.  Buechele. 


would  be  a  violation  of  section  122,  division  1,  of  the 
Criminal  Code,  ox  that  it  partakes  of  a  criminal  nature,  and 
it  will  not  be  contended  the  act  would  be  attended  with  in- 
famy according  to  the  legal  understanding  of  the  word,  or 
that  it  was  felonious  in  any  respect.  If  it  is  proper  to 
apply  the  rule  of  reasonable  doubt  to  the  issue  tried  in  this 
case,  it  would  follow  that  it  should  also  be  applied  in  all 
cases  in  chancery  or  at  law  where  the  question  of  a  fraudu- 
lent disposition  of  property  was  in  issue.  No  case  has 
been  cited  to  us  where  such  an  issue  was  made  and  the 
rule  of  reasonable  doubt  applied  to  it.  We  are  unwilling 
to  consent  to  applying  such  rule  of  the  law  in  such  cases 
unless  compelled  by  authority.  The  case  presented  is  a 
civil  suit,  devoid  of  a  charge  of  infamous  crime,  and  in  our 
opinion,  appellant  was  required  to  establish  the  material 
issues  in  the  case  by  a  preponderance  of  the  evidence  only, 
and  it  was  error  to  instruct  the  jury  that  any  particular 
issue  should  be  proved  beyond  a  reasonable  doubt"  First 
National  Bank  v.  Sanford,  83  111.  App.  62. 

Mutatis  mutandis,  we  think  this  language  very  applicable 
to  the  question  before  us.  We  are  not  disposed  to  extend 
the  rule  farther  than  it  has  ever  been  applied  in  Illinois, 
and  enforce  it  in  a  case  in  which  no  felony  or  infamous 
crime  is  charged.  We  are  cited  to  no  case  anywhere  in 
which  it  has  been  held  applicable  to  a  civil  suit  for  assault 
and  battery. 

In  1869,  Judge  Breese,  speaking  of  an  instruction  given  to 
the  jury  in  an  action  brought  against  a  man.  for  beating 
and  killing  a  mule  belonging  to  the  plaintiff,  said:  "This 
instruction  must  certainly  have  misled  the  jury.  The  law 
18  not,  in  such  a  case,  that  there  shall  be  a  ^clear  preponder- 
ance' of  evidence  in  favor  of  the  plaintiff  to  entitle  him  to 
recover.  It  is  sufficient — if  the  evidence  creates  probabili- 
ties in  his  favor — that  the  weight  of  the  evidence  inclines 
to  his  side."  Crabtree  v.  Keed,  50  111.  206.  It  is  true 
that  the  act  making  cruelty  to  animals  a  criminal  offense 
was  not  then  in  force,  but  there  was  a  section  of  the  Crim- 
inal Code  then,  as  now,  making  it  a  criminal  offense  punish- 
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able  by  fine  or  imprisonment  or  both,  wilfully  and  mali- 
ijiously  to  kill,  wound  or /disfigure  any  useful  animal  which 
was  the  property  of  another. 

We  think  that  the  learned  trial  jujdge  in  the  case  at  bar 
committed  no  error  in  modifying  as  he  did  the  instruction 
concerning  the  amount  of  proof  required  to  warrant  a  ver- 
dict for  the  plaintiff. 

The  other  alleged  errors  assigned  by  appellant  we  do  not 
consider  significant.  It  is  not  necessary,  in  our  opinion,  to 
take  up  seriatim  the  rulings  on  evidence.  We  see  no  re- 
versible  error  in  them,  nor  anything  in  them  or  in  the  con- 
duct of  counsel  complained  of,  which  called  for  serious  ob- 
jection. 

The  damages  do  not  seem  to  us  so  excessive,  in  view  of 
the  testimony  concerning  the  permanent  character  of  the 
appellee's  injuries,  as  to  warrant  this  court  to  interfere  with 
the  decision  of  the  jury,  which  fixed  them. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Affirmed. 


Henri  Ylneendeau  y.  People  of  the  State  of  niinois. 

Oen.  No.  11,659. 

1.  Verdict— wfccn  set  aside  by  Appellate  Court.  It  is  only  when 
an  appellate  tribunal  is  able  to  say,  from  a  careful  consideration  of 
the  whole  testimony,  that  there  is  clearly  a  reasonable  and  well- 
founded  doubt  of  the  guilt  of  the  accused,  that  it  will  interpose  on 
the  ground  that  the  evidence  does  not  support  the  verdict,  or  that 
the  verdict  is  palpably  contrary  to  the  decided  weight  of  the  evi- 
dence. 

2.  Amended  tbanscjopt — when,  cures  technical  defect.  An  amend- 
ed transcript  will  be  looked  to  by  the  Appellate  Court  to  meet  a 
technical  objection  to  the  indictment,  to  the  effect  that  the  name  of 
the  foreman  endorsed  upon  the  indictment  was  that  of  a  man  not 
a  member  of  the  grand  Jury  which  found  and  returned  the  same. 

3.  Variance — clerical  errors  do  not  constitute.  Where  it  appears 
in  a  criminal  case  that  the  name  of  the  defendant  has  been 
misspelled,  a  reversal  will  not  follow  where  such  misspelling  is  a 
mere  clerical  error. 

4.  Variance — what  does  not  constitute.    The  fact  that  the  indict- 
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ment  charges  a  sale  to  an  Indiyidual  and  the  proof  shows  a  sale  to 
a  person  who  may  or  may  not  have  been  acting  as  an  agent,  is  not 
material  and  does  not  constitute  a  variance. 

6.  Hearsay — when  competent.  The  proof  of  the  names  of  the 
persons  composing  a  foreign  partnership  may  be  made  by  evidence 
of  reputation. 

6.  Bill  of  complaint — when,  incompetent  as  evidence.  Where  a 
bill  of  complaint  is  ofEered  for  the  purpose  of  establishing  the  name 
of  a  person  connected  with  a  criminal  prosecution,  it  is  properly 
excluded  in  the  absence  of  proof  of  identity  and  authority. 

7.  Evidence — when  erroneous  exclusion  of,  will  not  reverse.  The 
erroneous  exclusion  of  evidence  will  not  reverse  where  it  appears  that 
the  Judgment  is  clearly  right  and  the  substantial  merits  of  the  cause 
have  not  been  affected  by  the  ruling. 

8.  Motion  fob  a  new  tbial — right  as  to  tim^  to  prepare  for. 
In  theory,  the  trial  of  a  cause  is  continuous  up  to  and  including  the 
Judgment,  and  in  the  absence  of  prejudice  appearing  it  is  not  error 
for  the  court  to  refuse  to  allow  time  to  counsel  for  the  accused  to 
prepare  for  a  motion  for  a  new  trial. 

Criminal  prosecution.  Error  to  the  Criminal  Court  of  Cook 
County;  the  Hon.  Jesse  Holdou,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1904.  Affirmed.  Opinion  filed  March  13, 
1906.    Rehearing  denied  March  27,  1905. 

Howabd  Ames  and  Elijah  N.  Zoline^  for  plaintiff  in 
error. 

Charles  S.  Deneen,  State's  Attorney,  for  defendant  in 
error ;  Robert  N.  Holt,  of  counsel. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  who  will  hereinafter  be  designated 
as  the  defendant^  was  indicted,  tried  and  found  guilty  of 
unlawfully  selling  certain  bottles  of  wine  upon  each  of 
which  was  a  counterfeit  and  imitation  label  and  trade-mark 
theretofore  adopted,  used  and  registered  by  G.  H.  Mumm 
&  Co.  The  defendant  was  sentenced  to  be  confined  in  the 
common  jail  for  and  during  the  term  of  three  months,  and 
to  pay  all  the  costs  of  the  proceedings.  From  such  judg- 
ment the  present  writ  of  error  was  sued  out 
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The  indictment  is  based  upon  chapter  140  Kurd's  Re- 
vised Statutes  1903. 

The  evidence  tends  to  prove  that  the  defendant  was  a 
-wholesale  dealer  in  wines  and  liquors  in  the  city  of  Chi- 
cago, and  had  been  in  the  wine  and  liquor  business  for 
forty  years.  The  Otto  Schmidt  Wine-  Company,  also  of 
Chicago,  handled  the  wines  of  G.  H.  Mumm  &  Co.  in 
that  city.  One' grade  of  the  champagne  wines  of  Q.  H. 
Mumm  &  Co.  is  known  as  "Mumm's  Extra  Dry,"  which 
sold  regularly  at  $31  or  $32  per  case.  Schmidt,  the  presi- 
dent of  the  Otto  Schmidt  Wine  Co.,  learned  that  some  one 
was  selling  that  brand  of  wine  at  $22  per  case.  He  called 
upon  the  defendant  and  offered  to  buy  wines  of  that  brand 
at  the  last  named  price,  but  defendant  said  he  did  not 
handle  such  goods.  The  next  day  a'  stranger  came  to 
Schmidt  and  told  him  the  defendant  could  sell  him  such 
goods  at  $22  per  case.  The  stranger  then  called  up  a 
number  on  the  telephone,  and,  after  getting  an  answer, 
turned  the  instrument  over  to  Schmidt-  The  latter  recog- 
nized the  voice  of  the  defendant,  and  said  to  him,  "Send 
me  five  cases  of  wine  for  $110,  and  if  they  are  satisfactory 
I  will  take  ten  cases  more;"  and  the  defendant  replied, 
"All  right,  I  will  send  the  five  cases."  That  the  five  cases 
came  the  next  day  billed  to  the  Otto  Schmidt  Wine  Co., 
and  were  paid  for  by  the  check  of  that  company.  That 
this  purchase  was  made  by  Schmidt  for  his  company,  but 
not  in  its  name.  That  upon  the  receipt  for  the  check  was 
written:  "Must  I  fill  the  order  for  the  ten  cases  quarts, 
as  given  by  telephone  ?  Please  let  me  know  by  re-telephone. 
If  you  have  time  to  call,  will  be  glad  to  see  you."  That 
shortly  thereafter  Schmidt  and  his  son-in-law.  Houseman, 
called  on  defendant,  and  Schmidt  swore  that  the  latter  then 
stated  to  them  that  he  took  Alabama  and  Georgia  wine, 
mixed  them  half  and  half,  put  them  in  champagne  bottles, 
and  had  a  boy  buy  corks  taken  from  original  Mumm  bot- 
tles; that  he  had  imitation  labels  printed  in  Chicago,  and 
procured  imitation  caps  in  New  York;  and  that  the  bot- 
tles as  thus  put  up  could  not  be  distinguished  from  the  real 
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Muinm  champagne  bottles.  Houseman  corroborated  Schmidt 
as  to  this  conversation  in  every  particular.  The  defendant 
denied  this  conversation  in  toto.  Pierre  Balise,  who  was 
in  the  employ  of  the  defendant,  and  a  Mrs.  Schott,  who 
say  they  were  in  the  defendant's  living  room  next  back  of 
his  store,  the  board  partition  between  the  rooms  being 
only  seven  feet  high,  and  heard  what  was  said  between 
Schmidt,  Houseman  and  the  defendant;  'that  they  heard 
all  of  that  conversation,  and  that  neither  of  them  heard 
any  such  conversation  as  is  hereinbefore  set  down.  It 
clearly  appears  that  the  wines  contained  in  the  bottles  so 
sold  by  the  defendant  were  not  Mumm's  genuine  cham- 
j)agne.  It  is  also  proven  that  the  defendant,  who  had  been 
in  the  wine  and  liquor  business  for  forty  years,  sold  to  a 
stranger  at  $22  per"  case  a  well-known  brand  of  wine  which, 
if  genuine,  had  a  fixed  market  price  of  $31  to  $32  per  case. 

The  defendant  testified  that  he  took  the  five  cases  he 
•sold  to  Schmidt  from  a  Mr.  Schott  as  security  for  a  loan 
of  $100;  that  he  never  saw  Schmidt  until  after  these  five 
cases  were  sold;  that  they  were  sold  by  an  agent  of  the 
Great  Western  Wine  Co.  for  a  commission  of  ten  per  cent ; 
that  while  the  agent  was  at  the  place  of  business  of  the 
Otto  Schmidt  Wine  Co.,  some  one  called  the  defendant  up 
on  the  telephone,  said  he  was  Otto  Schmidt,  and  that 
if  the  five  cases  were  all  right  he  would  want  ten  cases  of 
quarts;  and  defendant  having  in  mind  ten  other  cases 
which  he  had  bought  of  Schott,  said  he  could  deliver  them, 
but  when  he  came  to  examine  those  cases  he  found  the 
bottles  were  empty;  and  that  up  to  the  sale  of  and  pay- 
ment for  said  five  cases  he  believed  the  wines  in  them  were 
genuine. 

The  first  contention  of  the  defendant  is  that  the  verdict 
is  contrary  to  the  evidence.  The  testimony  as  to  the  sale 
and  delivery  of  these  wines  and  as  to  what  was  said  and 
done  between  the  parties  thereto  before  and  after  the  sale, 
is  in  direct  conflict.  It  was  therefore  the  special  function 
and  duty  of  the  jury  to  determine  on  which  side  of  the  con- 
troversy the  truth  was.     The  conclusion  of  the  jury  in  this 
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Tegard  depended  largely  upon  the  credit  to  be  given  to  the 
several  witnesses.  The  jury,  as  did  the  presiding  judge, 
saw  and  heard  them  testify.  The  question  of  the  credibility 
of  witnesses  is  a  matter  so  exclusively  within  the  province 
of  the  jury  that  great  weight  should  be  given  to  their  find- 
ing; and  it  is  only  when  an  appellate  tribunal  is  able  to 
«ay,  from  a  careful  consideration  of  the  whole  testimony, 
that  there  is  clearly  a  reasonable  and  well-founded  doubt  of 
the  guilt  of  the  accused,  that  it  will  interpose  on  the  ground 
that  the  evidence  does  not  support  the  verdict,  or  that  the 
Terdict  is  palpably  contrary  to  the  decided  weight  of  the 
evidence.  Gainey  v.  People^,  97  111.  275 ;  Steffy  v.  People, 
130  111  99;  Lathrop  v.  People,  197  111.  174;  McCracken 
V.  People,  209  111.  220.  From  a  careful  examination  of 
the  record,  we  are  of  the  opinion  that  the  verdict  is  fully 
sustained  by  evidence. 

The  next  contention  of  the  defendant  is  that  the  indict- 
ment is  a  nullity,  because  the  lawfully  appointed  foreman 
of  the  December,  1903,  grand  jury,  which  it  is  alleged  re- 
turned this  indictment,  was  ''James  W.  Nye;"  and  that 
such  grand  jury  did  not  have  in  its  number  any  man  by 
the  name  of  ^'Arthur  Bumam,"  whose  name  is  indorsed 
on  the  indictment  as  foreman.  The  amended  transcript . 
filed  herein  shows  that  this  indictment  was  returned  by  the 
November,  1903,  grand  jury,  and  that  the  Court  duly  ap- 
pointed Arthur  Bumam  as  its  foreman. 

The  indictment  names  the  defendant  "Vincendeau," 
while  in  many  places  in  the  original  transcript  his  name 
is  given  as  "Vincendean."  The  defendant  points  out  this 
variance  and  declares  it  to  be  ground  for  reversal.  The 
:amended  transcript  shows  that  this  last  spelling  is  a  cleri- 
cal error,  and  that  in  all  instances  the  record  pves  the 
name  of  the  defendant  as  "Vincendeau." 

The  defendant  further  argues  that  as  the  indictment 
oharges  a  sale  to  "Otto  Schmidt,"  while  the  evidence  shows 
that  the  sale  was  made  to  the  "Otto  Schmidt  Co.,"  there  is 
a. fatal  variance.  It  is  a  suflScient  answer  to  this  conten- 
tion to  say  the  evidence  tends  strongly  to  prove  that  the 
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sale  was  made  to  Otto  Schmidt;  and  it  is  immaterial 
whether  Otto  Schmidt  was  then  acting  for  himself  or  for 
an  undisclosed  principal. 

The  defendant  also  says  that  the  indictment  names 
one  of  the  firm  of  G.  H.  Mumm  &  Co.  as  "Matt''  Von 
Guaita,  while  the  evidence  is  that  his  name  is  "Max"  Von 
Guaita.  But  one  witness  swore  that  the  name  of  this 
partner  was  "Max,"  and  he  upon  further  consideration 
testified  that  he  "was  puzzled  as  to  what  the  name  of  the 
said  Von  Guaita  was,  and  could  not  say  positively  whether 
it  was  Matt  or  Max."  Two  witnesses,  each  of  whom  had 
had  extensive  dealings  with  the  firm  of  G.  H.  Mumm  &  Co., 
the  one  as  attorney  and  the  other  as  a  dealer  in  wines,  testi- 
fied that  they  understood  the  name  of  this  partner  to  be 
Matt  Von  Guaita.  The  objection  that  the  evidence  of 
these  two  witnesses  is  hearsay  is  not  well  taken.  The  firm 
of  G.  H.  Mumm  &  Co.  is  a  foreign  partnership,  and  proof 
of  the  names  of  the  persons  composing  it  may  be  made  by 
proof  of  reputation.  People  v.  Ah  Sam,  41  Cal.  651;  2 
Bish.  New  Crim.  Prac,  sec.  469. 

The  contention  that  as  ^the  indictment  charges  the  un- 
lawful sale  of  "goods,  wares  and  merchandise,  to-wit: 
tw^enty-four  bottles,"  etc.,  and  not  of  wine,  there  is  a  var- 
iance, is  not  well  taken.  The  real  charge  is  that  the  de- 
fendant sold  the  goods  contained  in  these  bottles  under 
false  labels.  Counsel  for  defendant  admits  in  his  brief 
that  "the  evidence  if  it  proves  anything,  proves  that  the 
contents  of  the  bottles  was  not  genuine  Mumm's  cham- 
pagne." The  proof  further  shows  that  the  labels  on  these 
bottles  were  false  and  counterfeit. 

By  Chapter  140  Revised  Statutes,  in  substance,  it  is 
provided:  that  any  person  ivho  has  adopted  and  used  any 
label  for  the  purpose  of  designating  his  goods  may  file 
Avith  the  Secretary  of  State  a  written  description  of  the 
same,  verified  by  affidavit;  that  said  Secretary  shall  deliver 
to  such  person  as  many  duly  certified  copies  of  such  label 
as  he  shall  apply  for;  and  that  in  prosecutions  under  the 
act    such    certified    copy   shall    be    sufficient    proof   of   the 
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adoption  of  such  label.  The  certified  copy  of  r^istration 
of  the  label  of  G.  H.  Mumm  &  Co.  offered  by  the  People 
is  in  substantial  compliance  with  the  statute  and  was 
properly  admitted  in  evidence. 

The  trial  court  did  not  err  in  excluding  the  bill  of  com- 
plaint brought  from  the  Circuit  Court  of  the  United  States 
and  offered  by  the  defendant,  in  which  bill  the  name  of  one 
Von  Guaita  is  written  "Max  Von  Guaita."  The  offer  was 
not  accompanied  by  evidence  nor  by  the  offer  of  evidence 
tending  to  prove  that  the  parties  named  in  this  bill  filed  in 
May,  1895,  were  the  same  parties  mentioned  in  the  indict- 
ment found  in  November,  1903;  or  that  such  bill  was  filed 
by  authority  of  the  persons  designated  therein  as  com- 
plainants. 

Peter  Schneider,  a  witness  called  for  the  defendant, 
testified  that  he  took  the  five  cases  of  wine  from  the  place  of 
business  of  the  defendant  and  delivered  them  to  the  Otto 
Schmidt  Wine  Co.,  and  that  at  a  prior  date  he  had  seen 
these  same  cases  at  Schott's  place  of  business.  The  offer 
was  then  made  by  the  defendant  to  show  by  this  witness 
that  he  brought  these  same  cases  and  other  similar  cases 
from  Schott's  premises  to  the  store  of  the  defendant.  The 
court  held  this  offer  incompetent.  We  do  not  think  this 
ruling  constitutes  reversible  error.  .  Whatever  the  fact  may 
be,  defendant  was  not  charged  with  the  manufacture  of 
these  goods  or  of  the  labels  affixed  to  the  bottles  in  which 
they  were  contained.  The  charge  is  that  he  unlawfully 
sold  these  goods  in  bottles  to  each  of  which  a  false  label 
was  affixed.  Even  if  it  be  said  that  such  evidence  was  ad- 
missible, it  ought  not  to  reverse  this  case,  because  the  whole 
evidence  tends  strongly  to  show  the  guilt  of  the  defendant, 
the  rule  being  that  where  substantial  justice  has  been  done, 
an  appellate  tribunal  will  not  reverse  the  judgment  even 
though  slight  errors  were  committed  on  the  trial.  "Where 
the  result  reached  by  a  judgment  is  clearly  right,  it  will  not 
be  reversed  ior  errors  which  do  not  affect  the  substantial 
merits  of  the  case."  Wilson  v.  People,  94  111.  327.  See 
also  Leigh  v.  Hodges,  3  Scam.  15;  Zimm  v.  People,  111  111. 
39 
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52;  Ochs  v.  People,  124  111.  399;  W.  C.  St.  Ry.  Co.  v. 
Maday,  188  111.  310;  Chicago  v.  Jackson,  196  IlL  511. 

The  court  gave  to  the  jury  21  instructions,  which  fully 
cover  the  issues  raised  in  this  case.  The  defendant  com-, 
plains  that  19  instructions  tendered  by  him  were  not  given. 
We  have  examined  these  refused  instructions,  and  have 
compared  them  with  those  given,  and  we  find  that  in  such 
refusal  the  trial  court  did  not  commit  reversible  error. 

The  defendant  also  urges  that  his  counsel  was  not  given 
by  the  trial  judge  a  reasonable  time  in  which  to  prepare  to 
argue  the  motion  for  a  new  trial.  In  theory  a  trial  is  a 
continuous  proceeding  from  the  time  the  first  juror  is 
called  into  the  box  until  the  judgment  or  sentence  of  the 
court  is  announced.  In  practice  it  is  usual  to  grant  an 
interval  of  time  between  the  rendition  of  the  verdict  and 
the  argument  of  the  motion  for  a  new  trial;  but  we  are 
not  aware  of  any  rule  or  custom  of  the  court  which  calls 
upon  the  trial  judge  to  do  so,  when  his  mind  is  fully  made 
up  as  to  the  proper  disposition  of  the  case.  The  manner  in 
which  a  trial  shall  proceed  is  so  largely  within  the  discre- 
tion of  the  presiding  judge,  that  we  cannot  interfere  with 
his  conduct  in  that  regard  unless  we  find  from  an  examina- 
tion of  the  record  that  thereby  the  party  complaining  was 
prejudiced.  We  think  there  is  no  substantial  ground  for 
complaint  in  this  objection. 

The  judgment  of  the  Criminal  Court  is  afiirmed. 

Aifirmed. 


United  States  Rubber  Company  and  Meyer  Rubber 
Company  y.  John  L.  Peterman,  et  aL,  executors. 

Gen.  No.  11,707. 

1.  Executors — no  power  to  conduct  business.  In  the  absence  of 
specific  authority,  executors  haye  no  right  to  carry  on  and  conduct 
the  business  of  their  deceased  testator. 

2.  Executors — tohen  responsible  to  estate.  Where  executors  have 
represented  to  the  court  under  oath  that  certain  claims  of  the  sev- 
enth class  may  be  paid  prior  to  the  regular  time  of  distribution  with- 
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out  prejudice  to  the  other  creditors  of  the  estate  remaining  unpaid, 
they  are  personally  liable  for  any  loss  resulting  by  reason  of  such 
premature  payment  and  upon  a  final  accounting  they  are  properly 
chargeable  with  the  loss  sustained. 
'  3.  Executors — extent  of  right  to  compensation.  An  executor's 
right  of  compensation  is  limited  by  the  statute;  he  is  not  entitled 
to  gain  from  the  estate  represented  by  him  any  additional  emolu- 
ment 

4.  ExECUTOBS — when  liable  to  estate.  Advancements  made  by  ex- 
ecutors without  authority  of  law  are  properly  chargeable  to  them 
upon  their  final  accounting. 

5.  Executors — no  right  to  sell  on  credit.  Executors  cannot  sell 
upon  credit  the  goods  which  come  Into  their  hands  to  be  adminis- 
tered without  requiring  security  for  the  price. 

6.  EIXECUTOBs — when  lial>le  to  estate.  Where  executors,  without 
order  of  court,  or  other  specific  authority,  undertake  to  carry  out  a 
personal  contract  of  their  deceased  testator,  they  are  personally 
liable  for  any  loss  resulting. 

7.  Executors — right  to  employ  clerical  help.  Held,  in  this  case, 
that  the  employment  of  a  clerk  by  the  executors  of  the  estate  was 
proper  and  that  credit  for  the  salary  paid  to  such  clerk  should  be 
allowed  to  the  executors  upon  their  final  accounting. 

8.  Executors — wfien  interest  for  a  devastavit,  properly  charge- 
able against.  Interest  of  ten  per  cent  per  annum  as  for  a  devastavit 
is  properly  chargeable  against  executors  where  they  made  a  prema- 
ture  and  illegal  distribution  of  assets  to  the  detriment  of  creditors. 

9.  Executors — tohat  essential  to  charge  of  interest  against,  for 
a  devastavit.  Executors  will  not  be  charged  with  interest  as  for  a 
devastavit  unless  they  have  used  the  money  of  the  estate  which  they 
represented  or  unreasonably  retained  it  after  they  ought  to  have 
paid  it  over  or  to  have  accounted  for  it  to  the  court. 

10.  Executors — when  jointly  liable  as  wrong-doers.  Executors 
are  Jointly  liable  as  wrong-doers  where  one  of  them  acts  afilrma* 
tively  and  the  other  negatively  in  that  he  acquiesces  in  the  afilrma- 
tive  acts  of  his  co-executor. 

11.  Application  op  payments — effect  of  election  as  to.  Where 
parties  receiving  payments  have  a  right  to  apply  them  upon  either 
one  of  several  accounts,  an  exercise  of  such  right  precludes  the 
subsequent  change  of  the  manner  of  application. 

12.  Decree — when  exceptions  to,  not  considered  on  appeal.  Where 
exceptions  to  a  decree  are  practically  waived,  they  will  not  be  con- 
sidered on  review. 

18.  Costs — wT^en  apportionment  of,  not  reviewed.  The  matter  of 
the  apportionment  of  costs  rests  within  the  sound  discretion  of  the 
trial  court  and  in  the  absence  of  abuse  such  apportionment  will 
not  be  reviewed. 
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Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1904.  Affirmed  In  part  and  re- 
versed and  remanded  in  part  with  directions.  Opinion  filed  March 
13,  1905. 

Statement  by  the  Court.  E.  B.  Preston  died  April  27, 
1895,  leaving  a  will,  in  which  he  appointed  appellees  John 
L.  Peterman,  Alfred  R.  Edwards  and  Ellen  M.  Preston,  his 
wife,  as  his  executors.  Peterman  had  been  in  the  employ 
of  the  deceased  as  a  department  manager  for  some  years 
prior  to  the  death  of  Preston.  Edwards  was  engaged  in 
the  business  of  fire  insurance  in  the  city  of  Chicago.  The 
will  provided  that  "The  said  Ellen  M.  Preston,  John  L. 
Peterman  and  Alfred  K.  Edwards,  trustees  for  that  pur- 
pose by  me  hereby  duly  appointed,  are  to  take  charge  im- 
mediately upon  my  decease  and  have  entire  control  of  all 
my  estate  above  named,  and  manage  and  conduct  the  same 
to  the  best  advantage.'* 

At  the  time  of  his  death  Mr.  Preston  was  engaged  at 
Nos.  403-17  Fifth  Avenue,  Chicago,  in  manufacturing  and 
selling  the  Czar  wheel,  rubber  boots,  shoes  and  mackin- 
toshes, and  rubber  hose,  reels  and  fire  extinguishing  ap- 
paratus, under  the  firm  name  of  E.  B.  Preston  &  Co.  In 
connection  with  the  manufacture  of  his  goods  he  also  main- 
tained a  brass  department  and  a  blacksmith  shop.  At  the 
time  of  his  death  these  departments  were  stocked  with  un- 
finished material,  the  total  value  of  which  was  appraised 
by  the  Probate  Court  appraisers  at  about  $75,000.  The 
estate  is  insolvent,  the  claims  of  creditors  amounting  to 
about  $198,000,  upon  which  three  dividends,  aggregating 
70  per  cent,  have  been  paid. 

The  executors  qualified  on  April  27,  1895,  and  shordy 
thereafter  made  various  attempts  to  sell  the  business  as  an 
entirety,  and  then  to  sell  the  various  departments  as  a 
whole,  but  without  success.  They  thereafter  proceeded  to 
purchase  a  sufficient  quantity  of  new  material  to  complete 
the  stock  on  hand,  and  sold  the  complete<J  stock  upon  sub- 
stantially the  same  lines  as  had  been  followed  by  Mr.  Pres- 
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ton  in  his  lifetime.  -No  order  was  entered  by  the  Probate 
Court  authorizing  the  executors  to  purchase  material  and 
continue  the  business.  The  bicycle  department  was  contin- 
ued until  August  15,  1895,  when  it  was  sold  at  the  ap- 
praised value  and  a  bonus  of  $2,500.  The  boot,  shoe  and 
mackintosh^  department  was  continued  until  about  Septem- 
ber 25,  1895,  when  it  was  sold  at  the  appraised  value  and  a 
bonus  of  $1,500.  The  brass  department  was  continued 
until  November,  1895,  when  it  was  sold  at  the  appraised 
value  and  a  bonus  of  $250,  The  fire  extinguishing  ap- 
paratus department  was  continued,  the  apparatus,  machin- 
ery and  material  being  sold  at  retail.  The  appraised  value 
of  the  merchandise  in  this  department  was  about  $10,000. 
By  October,  1897,  the  assets  of  the  estate  had  been  still 
further  reduced  until  there  was  nothing  left  but  a  fire 
truck,  appraised  at  $1,400,  merchandise  and  machinery 
appraised  at  $994.84,  office  fixtures  appraised  at  $64.52, 
and  uncollected  open  accounts,  aggregating  $34,000,  arising 
from  the  sales  of  merchandise  during  Mr.  Preston's  life- 
time. During  the  five  months  precec^ng  October,  1897, 
the  executors  made  only  five  collections,  amounting  to 
$940.68,  and  four  sales,  amounting  to  $85.50,  while  from 
October,  1897,  to  August,  1899,  the  total  receipts  amounted 
to  $340.89.  During  this  period  from  October  15,  1897, 
to  August  1,  1899,  they  expended  $882  for  rent  and  $930 
for  clerk  hire.  In  the  course  of  the  administration  the  ex- 
ecutors advanced  to  themselves  $6,561.45,  and  in  addition 
they  paid  to  Mrs.  Preston,  one  of  the  executors,  $1,382. 
In  their  aggregate  report,  dated  July  31,  1899,  they  stated 
that  they  had  cash  on  hand  amounting  to  $11,711.16,  while 
as  a  matter  of  fact  they  then  had  on  hand  only  about 
$4,000.  The  difference  of  $7,700  had  been  paid  to  appel- 
lees Peterman  and  Edwards  on  account  of  their  compensa- 
tion as  executors.  This  was  done  without  an  order  from 
the  Probate  Court. 

Peterman  testified  that  in  a  business  such  as  that  con- 
ducted by  Mr.  Preston  there  was  a  custom  of  selling  goods 
on  credit,  which  in  the  bicycle  department  was  usually  sixty 
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days^  and  that  the  executors  in  conducting  the  business^ 
were  compelled  by  the  custom  of  trade  to  sell  merchandise 
of  the  estate  upon  credit. 

In  their  Aggr^ate  Beport  the  executors  report  various, 
uncollected  open  accounts  arising  from  the  sale  of  merchan- 
dise of  the  estate  upon  credit  without  security,  which  aggre- 
gated in  amount  $9,839.47. 

At  the  time  of  Mr.  Preston's  death,  E.  B.  Preston  & 
Oo.  was  supplying  Porter  &  Gilmore  with  Czar  wheels, 
apparently  under  some  contract,  but  there  is  no  competent 
evidence  of  that  contract  in  the  record.  At  the  time  of 
Mr.  Preston's  death  Porter  &  Gibnore  owed  E.  B.  Preston 
&  Company  about  $4,800,  and  after  his  death  the  executors 
continued  to  sell  them  wheels  during  the  May  and  June 
following,  on  credit,  which  probably  was  for  sixty  days'" 
time.  During  those  months  the  executors  received  from 
Porter  &  Gilmore  about  $5,000,  which  was  paid  in  the  reg- 
ular course  of  business  and  was  applied  by  the  cashier  and 
bookkeepers  of  the  executors  in  payment  of  the  old  ac- 
count. When  the  executors  prepared  and  filed  their  Aggre- 
gate Report  they  listed  among  the  new  accounts  the  account 
against  Porter  &  Gilmore,  amounting  to  $4,784.32.  This, 
report  is  sworn  to  by  the  executor  Edwards.  A  suit  was 
brought  by  the  executors  against  Porter  &  Gilmore,  and  a 
judgment  for  $2,000  was  obtained  under  an  order  of  the 
Probate  Court,  allowing  the  executors  to  compromise  the 
claim  at  that  figure,  but  the  judgment  was  never  satisfied 
on  account  of  the  insolvency  of  Porter  &  Gilmore.  The 
executor  Edwards  testifies  that  he  made  no  investigations 
at  the  time  of  Mr.  Preston's  death  as  to  the  solvency  of 
Porter  &  Gilmoret 

Among  the  items  of  funeral  expenses  were  an  item  of 
$820.76  for  a  Wagner  car  and  another  for  $295.53  for 
railroad  fares  in  transporting  from  Chicago  to  Hartford, 
Connecticut,  several  funeral  guests  with  the  remains  of 
Mr.  Preston. 

Certain  employees  of  Mr.  Preston  had  claims  against  the 
estate  aggr^ating  $3,616.98,  which  are  commonly  referred 
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to  as  the  back  pay  roll.  The  executors  presented  to  the 
Probate  Court  a  sworn  petition  in  which  they  stated  that 
these  creditors  could  be  paid  in  full  without  the  rest  of  the 
creditors  being  damaged^  and  upon  this  representation  the 
Probate  Court  authorized  them  to  pay  these  creditors  in 
full.  This  was  done.  The  result  was  that  while  the  gen- 
eral creditors  received  but  70  per  cent  of  their  claims,  these 
employees  were  paid  in  full. 

The  executor  Peterman  was  employed  by  Mr.  Preston  as 
manager  of  his  rubber  goods  department  at  a  salary  of 
$300  a  month.  The  executors  continued  to  pay  him  the 
same  salary  as  manager  for  nearly  five  months  after  the 
death  of  Mr.  Preston,  amounting  in  all  to  $1,453.83.  They 
also  allowed  certain  employees  to  overdraw  their  accounts 
to  the  amount  of  $98.50. 

February  14,  1900,  the  Probate  Court  of  Cook  County, 
in  which  the  estate  was  pending,  passed  upon  the  aggr^ate 
account  presented  by  the  executors,  and  disallowed  and 
charged  back  to  them  the  following  items: 

Paid  for  use  of  special  Wagner  car $  820.75 

Sailroad  tickets  for  guests  to  funeral  (less  fare 

for  the  body  and  one  attendant) 295.53 

Amount  paid  to  H.  E.  Osborn 225.00 

Various  small  sums  paid  creditors,  aggregating.  357.82 

30.^  of  pay  roll  of  employees 1,008.48 

Salary  paid  appellee  Peterman 1,453.83 

Due  from  Mrs.  Preston 1,382.90 

Balance  of  cash  item 558.36 

Uncollected  book  accounts 5,055.15 

Clerk  hire    930.00 

Total    $12,077.82 

The  executors  were  also  ordered  to  file  a  final  account 
within  twenty  days  in  uccordance  with  the  above  finding. 
They  prayed  and  were  allowed  an  appeal  to  the  Circuit 
Court  from  this  entire  order,  i.  e.  from  the  refusal  of  the 
Probate  Court  *%  allow  to  said  executors  the  sum  of  $12,- 
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077.82,  for  which  credit  was  claimed  by  said  executors  in 
an  account  filed  in  said  court  for  disbursements  claimed  to 
have  been  made  by  said  executors  in  the  management  of 
said  estate." 

The  appeal  was  docketed  upon  the  chancery  side  of  the 
Circuit  Court,  and  was  referred  to  George  M.  Eogers  as 
commissioner,  to  take  the  evidence  and  to  report  the  same, 
together  with  his  conclusions  of  law  and  fact  to  the  court. 
This  he  did  September  11,  1902.  The  report  was  objected 
to  by  appellants  and  by  the  executors.  Each  and  all  of 
said  objections  having  been  considered  and  overruled  by 
the  commissioner,  upon  the  hearing  before  the  chancellor  it 
was  ordered  that  the  objections  to  such  report  stand  as  ex- 
ceptions. January  13,  1904,  by  leave  of  courts  appellants 
filed  two  additional  exceptions  to  the  said  report.  On  the 
same  day  a  final  decree  was  entered  in  this  cause.  In  it 
(among  other  things)  it  is  ordered: 

Item     1.     That  the   item  for  special  Wagner  car.  $    820.75 

and  $213.03  for  railway  fares 213.03 

and    for   small    payments   which    had 

once   been   credited 357.82 

be  charged  back  to  the  executors; 

Item  2.  That  of  the  $3,616.98  disbursed  on 
the  back  pay  roll,  30  per  cent  thereof 

be  charged  "^ 1,086.00 

back ; 

Item     3.     That  the  sura  of  $1,453.83  wrongfully     1,453.83 
paid  to  executor  Peterman,  be  charged 
back ; 

Item  4.  That  the  sum  of  $1,382.00,  wrongfully 
paid  to  Mrs.  Preston,  and  the  sum  of 
$98.50  wrongfully  paid  to  certain  par- 
ties,  be  charged   back 1,480.50 

Item  5.  That  of  the  uncollected  book  accounts 
there  should  be  charged  back  the  sum 

of     5,055.ir* 

but  not  the  sura  of  $4,784.32,  repre- 
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senting   the   Porter  &  Gilmore   uncol- 
lected account 
Item     7.     That  the  item  of  $930  for  clerk  hire.      930.00 

be  allowed  to  appellees. 
Item     8.     That  the  executors  should  be  charged  with  in- 
terest at  the  statutory  rate  of  10  per  cent  from 
October  27,  1897,  upon  $357.82,  part  of  item 
No.  1,  and  upon  $1,382,  paid  to  executrix  Pres- 
ton;   and    that    the    executors    should    not    be 
charged  interest  upon  any  of  the  other  sums  so 
charged  back  to  them. 
Item     9.     That  Ellen   M.   Preston  as  executrix   is   liable 
jointly    with    the    other    executors    for    all    the 
sums  so  charged  back  to  them,  except  the  sum  of 
$1,382  paid  to  her,  for  which  she  is  personally 
liable  with   interest  at   10   per  cent  from   Oc- 
tober 27,  1897. 
Item  10.     That   the   executors    prepare    and    file    in    said 
Probate  Court  their  final  account,  in  accordance 
with  the  above  findings  and  decrees  within  forty 
days  from  that  date. 
Item  11.     That  the  costs  therein   incurred   be  taxed   two- 
thirds   against  the  executors   individually,    and 
one-third  be  paid  out  of  the  assets  of  the  estate. 

Appellants  prayed  for  and  perfected  an  appeal  from 
that  part  of  said  decree  allowing  the  executors  the  sum  of 
$930,  as  set  forth  in  item  7,  also  from  that  portion  of  the 
decree  which  refuses  to  charge  the  executors  with  statutory 
interest  upon  certain  sums,  amounting  in  all  to  the  sum  of 
$14,440.67;  also  from  that  part  of  the  decree  in  which  the 
court  refuses  to  charge  the  executors  with  the  sum  of 
$4,784.32,  representing  the  amount  of  the  uncollected  open 
account  a.fi:ainst  the  firm  of  Porter  &  Gilmore;  and  also 
from  that  portion  of  the  decree  which  directs  that  one- 
third  of  the  costs  be  paid  out  of  the  assets  of  the  estate. 

Errors  were  assigned  in  this  court  by  appellants  upon 
each  and  every  item  appealed  from  by  them.  Appellees  Peter- 
man  and  Edwards  filed  cross-errors  as  to  that  part  of  the 
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decree  which  charged  them  with  the  sum  of  $5,055.15  of 
the  uncollected  open  accounts.  From  the  same  decree  the 
executors  Feterman  and  Edwards  prajed  for  and  perfected 
an  appeal  upon  the  same  record  from  that  part  of  the  de- 
cree charging  the  executors  with  said  sum  of  $5,055.15,  a 
part  of  the  uncollected  open  accounts.  That  cause  is  No. 
11801  in  this  court,  and  is  entitled  John  L.  Peterman 
and  Alfred  E.  Edwards,  Executors,  etc.,  v.  United  States 
Kubber  Company  and  Meyer  Rubber  Company. 

In  case  No.  11816  in  this  court,  entitled  Ellen  M.  Pres- 
ton et  al.  V.  United  States  Rubber  Co.  et  al.,  Mrs.  Preston 
by  writ  of  error  upon  the  same  record,  separately  assigns 
for  error  the  action  of  the  court  in  charging  to  the  execu- 
tors in  item  1  the  sums  of  $820.75  and  $213.30;  in  item  2 
the  sum  of  $1,085.09 ;  in  item  3  the  sum  of  $1,453.83 ;  in 
item  4  the  sum  of  $1,382 ;  in  item  5  the  sum  of  $5,055.15 ; 
in  item  7  with  statutory  interest  on  the  sum  of  $1,739.82 ; 
in  holding  her  jointly  liable  with  the  other  executors  for 
the  several  sums  charged  back  in  said  decree,  and  in  hold- 
ing her  personally  for  the  sum  of  $1,382  with  statutory  in- 
terest thereon;  and  in  charging  the  executors  individually 
with  one-third  (2/3  ?)  of  the  costs  incurred  in  the  Circuit 
Court. 

These  cases  were  consolidated  for  hearing,  and  have  been 
thus  considered  in  this  court. 

IsTiAM,  Lincoln  &  Beale,  for  appellants. 

Steele,  Meloan  &  Thompson,  for  appellees  Peterman 
and  Edwards. 

ARTHtTR  W.  Underwood  and  John  A.  McKeown,  for 
appellee  Preston. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court 

The  executoVs  are  not,  by  the  will  of  E.  B.  Preston, 
empowered  to  carry  on  the  business  of  the  testator.  There- 
by they  are  directed  "to  take  charge  immediately  upon  my 
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decease  and  have  entire  control  of  all  my  estate  above 
named  and  manage  and  conduct  the  same  to  the  best  iid- 
vantage."  This  provision  imposed  no  other  duty  upon  the 
executors,  as  "trustees  for  that  purpose"  than  properly  to 
care  for  the  assets  of  the  estate  coming  into  their  hands  as 
executors*  The  appeal  to  the  Circuit  Court  brought  up 
each  and  all  of  the  items  for  which  the  executors  claimed 
credit  in  their  account,  so  far  as  the  same  were  disallowed 
by  the  Probate  Court.  That  appeal  was  not  of  the  items 
separately  considered,  but  was  an  appeal  from  their  dis- 
allowance as  a  whole,  i.  e.  the  sum  of  $12,077.82. 

It  is  fair  to  said  executors  to  say  that  they  are  not 
charged  with  having  acted  in  bad  faith  in  the  management 
of  this  large  and  complicated  estata  The  evidence  tends  to 
show  that  the  result  of  their  labors  was  more  advantageous 
to  the  creditors  than  a  forced  sale  would  have  been.  But 
the  question  still  remains  to  be  determined — did  they  act 
within  the  law? 

Upon  the  hearing  before  the  commissioner  the  executors 
admitted  that  the  amount  paid  for  the  use  of  the  special 
Wagner  car  from  Chicago,  Illinois,  to  Hartford,  Connecti- 
cut, and  return,  and  the  sum  of  $295.53  expended  for  rail- 
way fares  for  that  trip  (less  $82.50,  the  admitted  cost  of 
the  trip  for  one  person)  (Considering  the  insolvent  condition 
of  the  estate,  were  improvidently  expended,  and  they  were 
content  to  have  these  two  items,  $820.75  and  $213.03,  dis- 
allowed. At  the  time  of  the  funeral  of  Mr.  Preston  his 
estate  was  considered  to  be  solvent,  and  these  outlays  were 
thought  to  be  justified.  Nor  did  the  executors  contest  the 
charging  back  of  the  item  of  $357.82,  which  twice  appears 
as  a  credit  in  their  reports.  In  view  of  these  admissions 
and  the  neglect  of  the  executors  to  argue  these  questions, 
we  must  hold  that  their  exceptions  to  these  several  items 
was  not  seriously  intended.  For  these  reasons,  and  because 
it  is  just  and  equitable,  we  hold  that  these  three  items  were 
pjoperly  disallowed  by  the  Circuit  Court. 

It  appears  that  when  Mr.  Preston  died  he  was  owing 
certain  of  his  employees  the  sum  of  $3,616.98,  which  in- 
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debtedness  is  shown  on  what  is  called  the  back  pay  rolL 
Thinking  that  the  estate  was  solvent,  and  so  representing 
to  the  Probate  Court,  the  executors  obtained  an  order  au- 
thorizing them  to  pay  such  employees  in  full,  and  then  so 
did.  By  informing  the  court  under  oath  that  such  pay- 
ment could  be  made  without  prejudice  to  the  other  gen- 
eral creditors,  they  made  themselves  responsible  for  any 
damage  which  should  come  therefrom  to  such  other  gen- 
eral creditors.  Beyond  question  these  employees  were  gen- 
eral creditors  of  the  estate  and  fall  within  the  seventh  class 
of  creditors  as  classified  in  chapter  3  of  the  Revised  Stat- 
utes, entitled  "Administration  of  Estates."  The  insolvency 
of  the  estate  being  admitted,  the  general  creditors  having 
received  but  70  per  cent  of  their  respective  claims  as  al- 
lowed by  the  Probate  Court,  it  follows  that  such  payment 
was  improvident  and  unauthorized  to  the  extent  of  30  per 
cent  thereof,  and  that  the  decree  of  the  Circuit  Court  dis- 
allowing such  claim  to  the  amount  of  $1,086.09  is  correct. 
At  the  date  of  the  death  of  Mr.  Preston  appellee  Peter- 
man  was,  and  for  a  long  time  prior  thereto  had  been,  in  his 
employ  as  a  manager  of  one  of  the  departments  of  the  busi- 
ness at  a  salary  of  $300  per  month.  After  his  appointment 
as  one  of  the  executors  of  the  estate  he  continued  to  work 
for  it,  and,  without  an  order  of  the  Probate  Court  allow- 
ing it,  he  received  from  the  executors  the  sum  of  $1,453.83 
for  such  services.  The  rule  is  well  settled  at  common  law 
and  in  courts  of  equity  that  an  executor  is  not  entitled  to 
any  compensation  for  loss  of  time  or  for  his  personal  sen'^- 
ices  in  the  performance  of  the  duties  of  his  office.  The 
assets  of  an  estate  in  the  hands  of  the  executor  are  funds 
held  in  trust.  As  to  such  assets  the  law  will  not  permit 
the  executor  to  stand  in  two  inconsistent  positions — the 
one  of  self-interest,  and  the  other  of  official  duty.  There 
is  no  hardship  inflicted  upon  the  executor  by  the  enforce- 
ment of  the  rule,  that  he  must  work  for  the  estate  without 
other  than  the  statutory  compensation,  because  any  execu- 
tor may  elect  whether  or  not  he  will  act  Willard  v.  Bas- 
sett,  27  111.  37;  Hough  v.  Harvey,  71  HI.  72:  Cook  v.  Gil- 
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more,  133  111.  139 ;  Gray  v.  Kobertson,  174  IlL  251 ;  Han- 
nah V.  People,  198  111.  88.  It  follows  that  the  compensa- 
tion provided  for  executors  by  the  statute  concerning  the 
administration  of  estates  is  the  only  compensation  the  ex- 
ecutor can  lawfully  claim  or  be  allowed ;  and  therefore  that 
part  of  the  decree  which  charges  back  this  item  of 
$1,453.83  to  the  executors  is  correct. 

The  executors  advanced  to  Ellen  M.  Preston  the  sum  of 
$1,382.90  without  any  authority  of  law.  This  act  is  in- 
defensible. The  learned  chancellor  is  right  in  charging  this 
sum  back  to  the  executors. 

The  sum  of  $98.50  made  up  of  four  payments  wrong- 
fully made  by  the  executors  to  parties  who  were  not  cred- 
itors of  the  estate  "for  influence,"  comes  within  the  same 
rule.  It  was  proper  to  order  the  executors  to  charge  them- 
selves with  this  amount. 

The  executors  credit  themselves  with  $9,889.47  of  un- 
collected open  accoimts  arising  out  of  sales  of  the  merchan- 
dise of  the  estate  by  them  upon  credit  without  security, 
and  without  being  authorized  so  to  do  by  the  Probate 
Court.  By  section  91  of  the  Administration  Act  it  is  pro- 
vided that  the  executor  *Svhen  it  is  necessary*'  may  sell  the 
personal  property  of  the  estate  at  public  auction.  "The 
sale  may  be  upon  a  credit  of  not  less  than  six  nor  more 
than  twelve  months'  time,  by  taking  note  with  good  security 
of  the  purchasers  at  such  sale.  ♦  ♦  *  Provided  that 
any  part  or  all  of  such  personal  property  may,  when  so 
directed  by  the  court,  be  sold  at  private  sale."  In  Curry 
V.  People,  64  111.  263,  265,  this  statute  was  considered. 
The  action  was  debt  upon  the  administrator's  bond  by  a 
creditor  who  alleged  a  devastavit  by  the  administrator  in 
this,  that  he  sold  the  property  upon  credit  and  took  an 
insufficient  security,  whereby  the  purchase  price  became 
uncollectable.  The  court  say:  "That  the  administrator 
failed  to  discharge  his  duty  in  requiring  sufficient  security, 
and  thereby  became  liable  to  the  heirs  and  creditors."  This 
section  again  came  before  the  Supreme  Court  in  Bowen  v. 
Shay,  105  111.  132.     There  the  administrator  obtained  an 
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order  from  the  Probate  Court  authorizing  him  to  sell  the 
personal  property  at  private  sale,"  but  that  order  contained 
no  provision  regulating  the  terms  of  sale.  He  sold  part  of 
the  goods  upon  credit,  taking  unsecured  notes  for  the  price. 
By  reason  of  the  insolvency  of  some  of  the  purchasers  a 
part  of  the  accounts  became  worthless.  The  court  held 
that  the  statute  requires  the  administrators  to  take  security 
for  property  sold  on  credit,  whether  the  sale  be  public  or 
private,  and  if  the  purchase  price  be  lost  because  security 
was  not  taken,  the  loss  must  fall  upon  the  administrator 
and  not  upon  the  estate,  and  that  the  statute  gives  no  power 
to  the  Probate  Court  to  provide,  in  an  order  granting  leave 
ix)  sell  personal  property  at  private  sale,  that  such  sale  be 
made  without  security.  The  rule  thus  established,  that  an 
executor  cannot  sell  upon  credit  the  goods  which  come  into 
his  hands  to  be  administered,  without  requimg  security  for 
the  price,  is  also  a  rule  at  common  law,  sustained  by  the 
overwhelming  weight  of  authority  in  England  aud  in  this 
<;ountry.  See  King  v.  King,  3  John  Oh.  552;  Foster  v. 
Thomas,  21  Conn.  285;  Vreeland  v.  Vreeland,  16  K  J. 
Eq.  512;  Swoyers  Appeal,  5  Barr,  377.  In  this  state  of 
the  law  we  are  not  called  upon  to  decide  whether  said  sec- 
tion 91  is  mandatory  or  permissive,  since  in  either  case  the 
result  in  this  suit  is  the  same.  Of  the  said  sum  of 
$9,839.47,  the  sum  of  $5,065.15  stands  without  special 
excuse.  Under  the  authorities  cited  the  decree  of  the  Cir- 
cuit Court  charging  the  executors  with  this  item  of 
$5,055.15  is  correct.  The  remainder  of  said  $9,839.47, 
namely,  the  sum  of  $4,784.32,  represents  an  uncollected 
open  account  due  from  Porter  &  Gilmore  for  goods  sold 
them  by  the  executors  during  the  administration  of  the 
estate.  It  seems  that  in  the  lifetime  of  Mr.  Preston  he 
and  that  firm  had  a  contract  relating  to  the  sale  of  bicycles 
in  certain  territory,  including  the  cily  of  New  York  and 
its  vicinity,  in  which  a  credit  of  sixty  days  was  given  to 
Porter  &  Gilmore  if  they  desired  it.  There  is  no  compe- 
tent evidence  of  this  contract  in  the  record.  But  if  there 
were,  it  was  personal  in  its  character,  and  the  executors 
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were  not  bound  to  continue  its  performance.  Section  127 
-of  the  Administration  A^t  provides:  "All  contracts  made 
.by  the  decedent  may  be  performed  by  the  executor  or  ad- 
ministrator, when  so  ordered  by  the  County  Court''  If 
ithe  executors,  without  obtaining  such  an  order,  undertook 
.to  carry  out  that  contract^  they  must  bear  the  losses,  if  any 
were  sustained.  Smith  v.  Wilmington  C.  M.  &  M.  Co.,  83 
IlL  498. 

At  the  date  of  the  death  of  Mr.  Preston,  Porter  &  Gil- 
more  were  indebted  to  him  in  the  sum  of  about  $4,800. 
The  executors  continued  to  sell  to  that'  firm  on  credit  with- 
out taking  any  security  for  payment  until  the  account 
amounted  to  about  the  sum  of  $5,000.  During  the  months 
-of  May  and  June,  1896,  Porter  &  Gilmore  paid  the  exec- 
utors about  $5,000.  The  cashier  and  bookkeeper  of  the 
executors  credited  these  payments  to  the  account  which 
.accrued  prior  to  the  death  of  Mr.  Preston.  When  the  ag- 
gregate report  of  the  executors  was  presented,  this 
4f4,784.32  was  treated  by  them  as  a  new  open  account.  It 
is  true  that  when  money  is  paid  upon  accotmt  and  there 
are  two  items  to  either  of  which  it  might  apply,  the  payor 
must  direct  its  application.  In  case  he  fail  so  to  do  the 
payee  may  credit  it  to  either  account.  If  no  designation 
he  made  by  the  debtor  or  by  the  creditor,  the  law  declares 
that  it  shall  be  applied  upon  the  older  account  There  is 
no  evidence  that  Porter  &  Gilmore  indicated  as  to  which 
of  these  accounts  the  money  sent  by  them  should  be  ap- » 
plied ;  while  it  does  appear  that  the  cashier  and  bookkeeper 
of  the  executors,  without  objection  being  made  by  them, 
applied  the  payments  to  the  old  account,  and  that  the  ex- 
ecutors treated  their  sales  to  Porter  &  Gilmore  as  a  new 
and  uncollected  account  Having  thus  elected,  it  is  now  too 
late  for  the  executors  to  urge  that  these  moneys  should  not 
be  treated  as  payments  upon  the  old  account.  It  follows 
that  the  decree  of  the  Circuit  Court  that  the  executors 
should  not  be  charged  in  their  accounts  with  said  sum  of 
$4,784.32  is  erroneous,  and  must  be  and  is  reversed,  with 
directions  to  charge  the  executors  with  said  sum. 
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It  appears  from  the  evidence  that  from  October  13,  1897, 
to  July  31,  1899,  the  executors  in  their  conduct  of  the  es- 
tate paid  a  clerk  ten  dollars  per  week  and  hired  a  room  in 
the  Women's  Temple  at  a  rental  of  $35  per  month.  In 
October,  1897,  there  remained  about  $37,000  of  open  ac- 
counts, and  about  $2,500  of  machinery  and  merchandise. 
The  clerk  looked  after  these  assets,  kept  the  books,  attended 
to  correspondence,  made  and  checked  out  the  third  dividend 
and  talked  with  those  persons  who  came  to  inquire  about 
the  estate.  It  is  true  that  during  this  period  only  a  very 
small  amount  of  the  open  accounts  was  collected,  but  we 
are  not  prepared  to  say  that  the  circumstances  did  not  jus- 
tify the  executors  in  the  employment  of  such  clerk;  and 
therefore  we  affirm  the  decree  of  the  court  which  credits 
the  executors  with  the  sum  of  $930  for  such  clerk  hire. 

The  executors  advanced  to  Mrs.  Preston  $1,382.  This 
was  an  illegal  distribution.  Had  it  not  been  made  it  would 
have  been  available  for  distribution  among  the  creditors. 
The  executors  will  not  be  heard  to  say  that  they  did  not 
know  that  such  act  was  a  devastavit.  The  statute  of  1872 
provides,  as  a  penalty  for  such  acts,  the  payment  of  in- 
terest upon  sums  retained  by  executors  in  their  possession 
or  control,  at  the  fate  of  ten  per  cent  per  annum  at  a  pe- 
riod of  two  years  and  six  months  from  the  date  of  letters 
testamentary.  The  accounts  filed  by  the  executors  show 
that  such  letters  were  issued  to  them  April  27,  1896. 
'  Hence  the  thirty  months  provided  by  statute  expired  Oc- 
tober 27,  1897.  The  decree  of  the  Circuit  Court  charging 
the  executors  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  the  last  mentioned  date  upon  said  sum  is  ap- 
proved. 

The  sum  of  $357.82,  for  which  the  executors  twice  took 
credit,  falls  in  the  same  category;  and  the  finding  of  the 
Circuit  Court  charging  them  with  interest  upon  that  sum 
is  approved. 

The  executors  improperly  paid  executor  Peterman  the 
sum  of  $1,453.83  for  services  rendered  the  estate.  We 
must  hold  that  they  were  bound  to  know  that  such  pay- 
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ment  was  illegal  and  unwarranted.  It  follows  that  inter- 
est upon  this  sum  must  be  charged  to  the  executors  at  the 
rate  of  ten  per  cent  per  annum  from  October  27,  1897. 

As  to  the  remaining  items  charged  back  to  the  executors, 
we  do  not  find  in  the  evidence  that  as  to  any  one  of  them 
the  acts  of  the  executors  relating  thereto  were  wilful,  noi* 
do  we  find  from  the  circumstances  that  as  to  any  of  such 
items  the  executors  must  be  held  to  know  that  such  acts 
were  unlawful.  From  the  time  of  the  filing  of  such  ag- 
gregate report  to  the  present  date  the  delay  in  the  dispo- 
sition of  the  matters  here  under  consideration  must  be  at- 
tributed largely  to  the  crowded  condition  of  the  dockets  of 
the  courts,  and  but  little  of  that  delay  can  be  justly  im- 
puted to  the  executors. 

This  statute  charging  executors  with  interest  at  the  rate 
of  ten  per  cent  per  annum  is  penal  in  its  character,  and 
before  such  a  penalty  is  imposed  upon  them  their 'liability 
must  be  clearly  established.  Gilbert  v.  Bone,  79  111.  343. 
We  do  not  find  a  case  made  against  the  executors  in  regard 
to  such  remaining  items  which  calls  upon  a  court  of  equity^ 
to  thus  penalize  them.  Upon  this  subject  the  court  has  a 
large  discretion,  and  it  will  not  impose  the  burden  unless 
the  circumstances  of  the  particular  case  clearly  demand 
such  action.  The  rule  is  that  the  executor  will  not  be 
charged  with  interest  unless  he  has  used  the  money  or  un- 
reasonably retained  it  after  he  ought  to  pay  it  over  or 
ought  to  have  accounted  for  it  to  the  court  Rowan  v. 
Kirkpatrick,  14  111.  10.  Any  stricter  rule  would  not  only 
be  inequitable,  but  it  would  deter  responsible  and  compe- 
tent men  from  accepting  such  trusts.  We  are  therefore  of 
the  opinion  that  as  except  to  the  sums  of  $1,382,  of 
$357.82,  and  of  $1,453.83,  the  executors  should  not  be 
charged  with  interest  upon  any  of  the  sums  charged  back 
to  them  in  their  accounts. 

Ellen  M.  Preston,  one  of  the  executors,  claims  that  un- 
der the  evidence  and  the  law  applicable  thereto,  she  is  not 
jointly  liable  with  the  other  executors  for  any  part  of  the 
suras  charged  to  the  executors  except  the  item  of  funeral 
40 
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expenses^  the  item  of  $357.82,  and  the  item  of  $1,382  paid 
to  her.  The  evidence  upon  this  question  is  furnished  by 
Mrs.  Preston.  She  says:  "I  am  the  widow  of  the  de- 
ceased, E.  B.  Preston.  My  residence  is  in  Colorado 
Springs,  Colorado,  where  I  have  resided  for  the  past  three 
years.  At  the  time  of  my  husband's  death  I  was  in  Chi- 
cago, but  knew  nothing  of  his  financial  condition.  I  was 
one  of  the  executors,  but  the  administration  of  the  estate 
was  run  by  Peterman  and  Edwards.  I  was  aware  that  the 
business  was  being  conducted  by  the  executors,  and  it  was 
with  my  consent.  I  do  not  remember  when  I  first  learned 
that  the  estate  was  insolvent.  It  was  in  the  year  1895.  I 
had  not  very  much  to  do  with  the  management  of  the  es- 
tate. Still,  I  was  satisfied.  I  think  John  Peterman  ought 
to  have  known.  I  owned  some  of  the  buildings  in  which 
the  business  of  the  estate  was  being  conducted.  He  rented 
that  one,  411  and  415;  that  belonged  to  me.  I  received 
rent  for  the  use  of  the  buildings  by  the  executors."  In 
short  she  says  that  she  was  aware  that  the  business  was 
being  conducted  by  the  other  two  executors,  that  this  was 
with  her  consent^  and  that  she  was  satisfied  with  their  man- 
agement of  the  estate.  Where  an  executor  is  cognizant  of 
a  breach  of  trust  by  his  co-executor,  and  acquiesces  in  it, 
he  is  responsible  with  such  wrong-doer  for  any  loss  which 
results  therefrom  to  the  estate.  17  Am.  &  Eng.  Ency. 
(2nd  ed.),  620;  English  v.  Newell,  42  N.  J.  Eq.  81; 
Eonte  V.  Horton,  36  Miss.  355 ;  In  re  assgt.  of  Richart  & 
Campbell,  58  llL  App.  94.  We  are  of  the  opinion  that 
Mrs.  Preston  is  jointly  liable  with  the  other  executors. 

The  distribution  of  the  costs  herein  incurred  is  a  matter 
within  the  sound  discretion  of  the  Circuit  Court  We  see 
no  reason  why  we  should  disturb  the  action  of  that  court 
in  that  regard. 

The  decree  of  the  Circuit  Court  is  sustained  by  the  evi- 
dence in  all  particulars  except  as  indicated  in  the  forego- 
ing opinion. 

The  decree  of  the  Circuit  Court  will  be  affirmed,  except 
in  so  far  as  it  fails  and  omits  to  charge  against  the  execu- 
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tors  the  sum  of  $4,784.32^  and  also  fails  and  omits  to 
charge  against  them  interest  at  the  rate  of  ten  per  cent 
per  annum  upon  the  sum  of  $1,453.83  paid  to  executor 
Peterman;  as  to  each  of  said  failures  or  omissions  the  de- 
cree will  be  and  is  reversed  and  remanded,  with  directions 
to  charge  against  the  executors,  John  L.  Peterman,  Alfred 
R  Edwards  and  Ellen  M.  Preston  said  sum  of  $4,784.32, 
and  interest  as  aforesaid  upon  said  sum  of  $1,453.83. 
Affirmed  in  part  and  reversed  and  remanded  in  part  with 
directions. 


Elizabeth  Daley  t.  Era  G.  Nelson,  et  aL 

Gen.  Ko.  11,086. 

1.  Receiveb — when  appointment  ofy  improper.  The  appointment 
of  a  receiver  in  a  foreclosure  proceeding  is  improper  where  neither 
the  petition  therefor  nor  the  bill  of  complaint  filed  in  the  case  is 
verified,  and  this  notwithstanding  the  provisions  of  the  trust  deed 
sought  to  be  foreclosed. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Wuxabd  M.  McEwen,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1904.  Reversed.  Opinion  filed 
March  13,  1905. 

William  L.  Eeed,  for  appellant. 

A.  R.  Gates  and  W.  J.  Lacey^  for  appellees. 

Me.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

ApJ)ellees  filed  an  unsworn  bill  to  foreclose  a  trust  deed. 
Attached  thereto  and  made  a  part  thereof  are  copies  of 
such  trust  deed,  and  of  the  notes  it  was  given  to  secure. 
The  trust  deed  contained  a  provision  that  in  case  of  de- 
fault the  trustee  might  enter  into  possession  of  the  prem- 
ises described  therein  and  collect  the  rents,  issues  and  prof- 
its thereof. 
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Without  the  service  of  summons  upon  any  of  the  de- 
fendantS;  but  with  service  of  notice  of  the  intended  motion 
upon  counsel,  who  admits  he  is  "solicitor  for  certain  defts.," 
appellees  made  a  motion  for  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  said  premises.  Upon  the  hear- 
ing of  this  motion  "The  complainants  introduced  the  bill 
of  complaint  heretofore  filed  in  this  cause  and  the  notice 
and  the  endorsements  thereon,  which  said  notice  is  hereto 
attached  and  made  a  part  hereof;  which  was  all  the  evi- 
dence of  every  kind  and  nature  offered  or  heard  upon  the 
hearing  of  said  motion  for  the  appointment  of  a  receiver." 
Upon  this  alleged  evidence  the  court  entered  an  order  ap- 
pointing a  receiver  and  directing  the  tenants  to  attorn  to 
him.  To  the  entry  of  this  order  appellant  duly  excepted, 
and  then  perfected  this  appeal. 

The  power  of  .a  court  of  chancery  to  appoint  a  receiver 
in  a  proper  case  is  undoubted,  but  the  exercise  of  that 
power  is  a  totally  different  proposition.  A  receiver  is  not 
usually  appointed  before  answer  unless  fraud  or  some  other 
strong  ground  to  induce  the  court  to  act  i^  presented  and 
is  clearly  proved  by  affidavit.  A  petition  for  the  appoint- 
ment of  a  receiver  must  be  verified.  If  the  motion  is  based 
upon  the  allegations  of  the  bill,  that  pleading  must  be 
sworn  to.  Baker  v.  Backus,  32  111.  115;  Siegmund  v. 
Ascher,  37  111.  App.  122.;  17  Ency.  PI.  &  Pr.,  pp.  736, 
738,  and  notes. 

Appellees  say  that  in  this  case  the  grantors  in  the  tru?t 
deed  waived  and  released  their  right  to  the  possession  of 
the  premises  upon  default,  etc.,  and  therefore  a  receiver 
might  properly  be  appointed  without  showing  that  the 
property  was  scant  security  and  the  makers  were  insolvent. 
This  is  true,  fOrtengen  v.  Rice,  104  HI.  App.  428;  Bagley 
V.  111.  Tr.  &  Savings  Bk.,  199  111.  78),  but  here  there  is 
no  evidence  that  any  of  the  conditions  of  the  trust  deed 
had  been  broken.  The  unverified  bill  presented  no  com- 
petent evidence  tending  to  justify  the  action  of  the  court. 

The  decree  of  the  Superior  Court  is  reversed. 

Reversed. 
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Daniel  Forbes  Company  t.  George  H.  Leonard,  et  al. 

Gen.  No.  11,794. 

1.  Bill  of  pabticulaes — when  not  part  of  record,  A  bill  of 
paxticulars  is  not  a  part  of  the  common-law  record  and  unless  con- 
tained in  the  bill  of  exceptions  will  not  be  considered  on  review, 
irrespective  of  an  order  striking  the  same  from  the  transcript 

2.  Sale  akd  dblivkbt — how  proof  of,  made.  Proof  of  sale  and  de- 
livery of  personal  property  is  properly  made  by  the  introduction  of 
the  books  of  the  agent  of  the  purchaser  showing  such  sale  and 
delivery. 

3.  AoBNCY — when  established.  A  particular  contract  set  forth 
in  full  in  the  opinion  held  to  constitute  a  corporation  the  purchas- 
ing arm  or  agent  of  the  corporation  defendant  sought  to  be  held  for 
the  property  purchased. 

4.  AoENCT — termination  of,  held  not  established.  Held,  that  a 
particular  letter  set  out  in  the  opinion  did  not  operate  to  terminate 
the  agency  to  purchase  shown  to  liave  been  created  by  contract 

Action  of  assumpit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1904.  Affirmed.  Opinion  filed  March 
13,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  in  favor  of  appellees  against 
appellant  for  $1,368.  The  cause  was  tried  by  the  court 
below  without  a  jury  by  agreement  of  the  parties.  The 
issues  were  found  for  the  plaintiffs  and  their  damages  as- 
sessed at  $1,368.  A  motion  for  a  new  trial  was  made  by 
the  defendant  (appellant  here)  and  overruled  by  the  court. 
Exceptions  were  duly  preserved  to  such  rulings  and  to  the 
entry  of  judgment,  and  the  cause  brought  here  by  appeal. 
Fifty-three  alleged  errors  are  assigned  on  the  record. 

The  declaration  originally  filed  contained  only  the  com- 
mon counts  in  assumpsit.  Additional  counts  were  subse- 
quently filed  by  leave  of  court,  and  afterward  by  leave  of 
court  withdrawn.  Various  pleas  and  demurrers  to  said 
pleas  were  also  filed  and  withdrawn,  as  shown  by  the  tran- 
script of  the  record,  and  the  cause,  it  is  agreed  by  the  par- 
ties, was  finally  tried  on  the  following  pleadings: 
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Declaration  by  the  plaintiff  containing  the  common 
counts  in  indebitatus  assumpsit. 

Four  pleas  by  the  defendant  as  follows:  Ist,  the  gen- 
eral issue;  2nd^  a  denial  verified,  of  the  execution  of  the 
writing,  "in  said  declaration  and  in  the  amended  bill  of 
particulars  filed  with  the  said  declaration  mentioned  ;'^  3rd, 
that  the  plaintiff  by  his  declaration  seeks  to  charge  defend- 
ant for  the  debt  of  another  person,  and  that  there  is  no 
memorandum  of  defendant's  alleged  promise  to  pay  such 
debt  in  writing,  etc. ;  4th,  that  the  alleged  promises,  if  any, 
were  made  between  the  plaintiff  and  a  third  party,  and 
that  defendant  was  not  by  its  charter  authorized  to  make 
any  promises  to  pay  any  such  alleged  debt,  and  that  for  it 
to  become  liable  in  any  manner  to  the  plaintiff  on  said 
alleged  indebtedness  would  be  "ultra  vires." 

Replication  by  the  plaintiff,  being,  1st,  a  similiter  to  the 
general  issue;  2nd,  a  similiter  to  the  2nd  (1st  additional) 
plea;  3rd,  to  the  3rd  (2nd  additional  plea): 

(a)  that  there  is  a  contract  or  memorandum  in  writing 
under  and  by  which  the  plaintiffs  claim  to  charge  the  said 
defendant  and  that  the  same  is  signed  by  the  defendant, 
etc.; 

(b)  that  the  promises  declared  on  by  the  plaintiffs  were 
not  promises  of  the  defendant  to  answer  for  the  debt  of 
another,  etc.; 

4th,  to  the  4th  (3rd  additional)  plea: 

(a)  that  the  promises  declared  on  were  the  promises  of 
the  defendant; 

(b)  that  the  promises  declared  on  were  not  ultra  vires 
nor  beyond  the  corporate  powers  of  the  defendant  to  enter 
into,  etc. 

Issue  was  joined  by  the  defendant  on  all  these  replica- 
tions, and  the  cause  was  submitted  to  the  court  without  a 
jury.  The  court,  after  hearing  the  evidence,  found  the 
issues  for  the  plaintiffs  and  assessed  their  damages  at 
$1,368.  Several  propositions  of  law  offered  by  defendant 
to  the  court  were  marked  by  it  "Held,"  and  several  marked 
"Refused."     A  motion  for  a  new  trial,   assigning  forty* 
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nine   reasons  therefor,   was   overruled   by   the   court,    and 
judgment  entered  on  the  finding  for  $1,368  and  costs. 

The  propositions  of  law,  the  reasons  given  for  a  new 
trial  and  the  assigned  errors  are  all  very  voluminous  and 
need  not  be  detailed.  They  cover  all  the  points  argued 
and  which  will  be  considered  in  the  following  opinion. 

Feeguson  &  QooDNOw^  for  appellant. 

Fassett  &  Andrews,  for  appellees. 

Mr.  Justice  Beown  delivered  the  opinion  of  the  court- 
There  was  reserved  until  the  hearing  of  this  appeal  a 
motion  by  the  appellees  to  strike  from  the  transcript  of 
record  filed  herein  the  documents  purporting  to  be  the  Bill 
of  Particulars  and  the  Supplemental  Bill  of  Particulars, 
on  the  ground  that  while  the  same  appear  in  the  common- 
law  record,  they  are  not  incorporated  in  the  bill  of  excep- 
tions. It  is  true,  as  suggested  by  the  appellees  in  support 
of  said  motion,  that  a  bill  of  particulars  must  be  shown 
by  a  bill  of  exceptions  if  it  is  to  be  considered  by  a  re- 
viewing court  (Hess  v.  Dawson,  51  111.  App.  146),  but 
there  is  no  occasion  for  making  any  order  formally  striking 
the  paper  from  the  record.  We  simply  ignore  it  for  the 
purposes  of  our  consideration  of  tlie  cause.  The  same  may 
be  said  of  the  various  pleadings  shown  by  the  common- 
law  record,  but  shown  also  by  that  record  to  have  been 
withdrawn  before  the  issues  were  finally  joined  and  the- 
cause  tried.  They  do  no  harm  beyond  increasing  the  phy- 
sical volume  of  the  record,  and  cut  no  figure  in  the  con- 
sideration of  the  cause.     The  motion  therefore  is  denied. 

As  to  the  merits  of  the  cause,  the  disclaimer  by  appel- 
lees of  any  right  to  hold  the  defendant  liable  under  a 
guaranty  of  the  debt  of  another,  either  oral  or  written,  and 
their  disclaimer  of  suing  on  the  contract  hereinafter  de- 
scribed, or  as  third  party  beneficiaries  under  that  contract, 
render  it  unnecessary  to  discuss  a  large  portion  of  the  ap- 
pellant's argument. 

The  claim  of  appellees  was  and  is  that  the  Daniel  Forbes 
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Company  (the  defendant  below  and  appellant  here)  pur- 
chased of  George  H.  Leonard  &  Co.  (composed  of  the 
plaintiffs  below  and  appellees  here)  a  large  quantity  of 
tanning  materials^  and  that  for  such  purchases  at  the  prices 
at  which  they  were  made  there  is  a  balance  of  $1,368 
which  has  never  been  paid,  and  for  which  the  appellant  is 
therefore  now  liable. 

The  appellees  claim  that  these  purchases  were  made  for 
the  appellant  by  appellant's  agent  in  that  behalf  duly  au- 
thorized, and, that  appellant  received  the  entire  benefit  of 
such  purchases;  that  this  agent  was  the  Myhan  Leather 
Co. ;  that  the  appellant  was  the  undisclosed  principal  of 
this  agent,  the  Myhan  Leather  Co.,  between  November  1, 
1897,  and  January  6,  1899,  and  after  this  latter  date  the 
disclosed  principal.  They  claim  that  the  Forbes  Company 
was  therefore  liable  as  well  for  the  purchases  made  by  the 
Myhan  Co.  in  its  own  name,  but  as  appellees  allege  in  fact 
for  the  Forbes  Co.,  before  January  6,  1899,  as  for  those 
so  made  after  that  date  in  the  avowed  name  of  the  appel- 
lant. .  This  is  argued  to  be  important  as  pertaining  to  the 
effect  of  certain  payments  made  to  the  appellees  after  Jan- 
uary 6,  1899,  and  applied  by  them  when  made  to  the  old- 
est items  on  the  account,  which  items  were  for  merchan- 
dise bought  before  January  6,  1899.  These  payments,  it 
is  claimed  by  appellant,  should  have  been  applied  to  pur- 
chases made  after  January  6,  1899,  if  the  appellant  is  to 
be  held  liable  for  purchases  made  after  that  date.  It  was 
only  for  purchases  after  that  day  on  which  appellees  were 
first  informed  of  the  alleged  liability  of  appellant,  it  says, 
that  appellant  could  be  held,  if  at  all;  and  as  appellees 
knew  that  the  money  that  was  paid  them  after  that  date 
came  from  appellant  they  were  bound  to  apply  it  to  that 
indebtedness  for  which  appellant  was  thus  liable.  What- 
ever force  there  is  in  this  argument  rests  entirely  on  the 
assumption  that  the  conversation  in  evidence  in  January, 
1899,  (probably  on  January  6th),  between  Mr.  Hosick,  of 
the  Myhan  Leather  Company,  and  Mr.  Leonard,  in  which 
'Mr.  Hosick  told  Mr.  Leonard  to  charge  the  goods  to  the 
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Daniel  Forbes  Company,  in  some  manner  changed  the  lia- 
bility of  the  defendant  to  the  plaintiff  from  that  day  on, 
in  relation  to  tanning  material  purchased  by  the  Myhan 
Leather  Company,  for  use  in  its  tanning  business.  The 
appellees,  however,  expressly  disclaim,  as  we  have  seen, 
the  position  that  such  conversation  involved  or  established 
a  guaranty  by  the  defendant  of  the  Myhan  Company's 
debts,  and  we  do  not  see  how  any  valid  distinction  can  be 
drawn  between  the  transactions  occurring  between  the  My- 
han Leather  Company  and  the  appellees  after  this  conver- 
sation,  and  those  occurring  before. 

The  material  thing  claimed  and  relied  on  by  the  appel- 
lees to  show  the  appellant's  liability  in  this  cause  is  the 
agency  for  the  appellant  which  the  Myhan  Co.  exercised. 
If  the  Myhan  Co.  was  the  agent  of  the  Forbes  Co.  at  all, 
it  became  so  when  an  agreement  between  the  two  compa- 
nies dated  November  1,  1897,  and  hereinafter  set  out,  was 
executed,  and  the  conversation  of  January  6,  1899,  be- 
tween Hoeick  and  Leonard  was  merely  the  disclosure  of  the 
fact  to  the  appellees.  It  is  of  course  elementary  that  an 
tmdiscloeed  principal  is  as  liable  to  one  who  deals  with  the 
agent  as  he  would  be  if  he  were  disclosed.  If  his  identity 
be  at  any  time  revealed,  he  may  be  sued  for  all  the  trans- 
actions which  were  actually  his.  The  claim  of  appellant, 
therefore,  that  the  judgment  in  this  case  is  too  large,  be- 
cause of  the  improper  application  of  the  payments  indi- 
cated, need  not  be  further  noticed.  The  claim  is  made  by 
the  appellant  also  that  it  would  have  been  ultra  vires  for 
it  to  become  liable  in  any  way  for  this  indebtedness  sued 
on,  and  it  must  therefore  be  held  not  to  have  done  so.  This 
position,  however,  is  probably  based  on  the  assumption  that 
to  hold  the  Forbes  Company  in  this  cause,  would  be  to 
make  it  liable  as  a  guarantor  for  the  debt  of  another.  But ' 
this  is,  as  has  been  indicated,  not  the  proposition  on  which 
this  judgment  can  be  sustained,  if  at  all.  The  Forbes 
Company  had  certainly  the  power,  under  its  articles  of 
incorporation  providing  for  "a  general  business  in  manu- 
facturing and  dealing  in  leather,''  to  buy  tanning  mate- 
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rials;  and  the  purchafle  of  tanning  materiala  through  an 
agent  is  the  cause  of  action  claimed  herein. 

Appellant  also  claims  that  if  the  Myhan  Leather  Co.^ 
in  making  the  purchases  of  t^-UTiing  materials,  could  at  any 
time  or  under  any  circumstances,  have  been  considered  and 
held  the  agent  of  the  Forbes  Company,  under  the  agree- 
ment of  November  1,  1897,  its  agency  had  ceased  before 
these  purchases  sued  for  were  made,  because  at  that  time 
the  limit  of  its  authority  had  been  reached.  It  is  insisted 
that  it  was  to  have  authority  only  up  to  the  amount  of 
$10,000,  and  that  under  the  circumstances  disclosed  in  this 
record  the  plaintiff,  in  dealing  with  the  Myhan  Company, 
was  bound  by  this  limitation.  Further  it  is  said  that  the 
authority  of  the  Myhan  Company  to  act  as  the  purchasing 
agent,  if  it  existed,  was  subject  to  a  condition  that  the 
Forbes  Company  should  have  notice  of  all  purchases,  and 
the  right  of  determining  their  amount,  that  this  condition 
or  limitation  was  binding  on  the  appellees,  and  that  they 
cannot  recover  from  the  Forbes  Co.  in  absence  of  proof  that 
notice  was  given  it  of  the  amount  purchased. 

Another  claim  of  appellant  is  that  any  agency  or  author^ 
ity  to  purchase  from  the  appellees  held  by  the  Myhan 
Leather  Co.  before  April  3,  1899,  was  revoked  or  abro- 
gated by  a  letter  of  that  date  from  the  appellant  to  appel- 
lees, hereafter  quoted.  If  this  were  so  held,  the  judgment 
would  be  too  large,  even  if  otherwise  justified,  as  almost 
$700  of  the  purchases  sued  for  were  made  after  April  Sy 
1899. 

These  various  matters  of  defense  last  mentioned  may 
be  best  disposed  of  in  this  opinion  in  connection  with  the 
main  question  to  be  considered,  which  is,  the  effect  of  the 
agreement  of  November  1,  1897.  But  before  taking  up 
that  instrument  we  may  conveniently  pass  on  the  only  re- 
maining point  urged  by  the  appellant  applicable  to  the 
contentions  of  the  appellees.  It  is  that  the  sale  and  deliv- 
ery of  the  goods  is  not  sufficiently  proven,  and  that  in  the 
attempt  to  prove  such  sale  and  delivery,  the  books  of  the 
Myhan  Leather  Co.  and  the  testimony  connected  therewith 


Chjoaoo— FiBST  DisTfiicT— A.  D.  1905.        635 
Forbes  Company  y.  Leonard. 

were  improperly  admitted  in  evidence.  On  the  hypothesis 
that  the  appellant  is  liable  for  the  purchases  which  were 
actually  made  by  the  Myhan  Leather  Company  during  the 
period  covered  by  the  transactions  allied  in  this  cause,  we 
do  not  deem  this  position  well  taken.  There  was  ample 
^evidence  from  which  the  trial  court  would  have  been  jus- 
tified in  believing  that  the  various  purchases  as  made  and 
the  prices  at  which  they  were  made,  were  from  week  to 
week  brought  to  the  attention  of  the  appellant  corporation 
by  statements  of  account.  No  complaint  of  the  amount  of 
«them  was  made,  so  far  as  appears,  but^  on  the  contrary, 
several  times  the  president  of  the  corporation  promised 
Mr.  Hosick  of  the  Myhan  Co.  that  he  would  shortly  pay 
something  on  account  of  the  appellees'  bills,  and  sometimes 
did  so.  So  Mr.  Hosick  testified.  Mr.  Leonard's  testimony 
tends  to  show  similar  promises  made  directly  to  him  with- 
out objection  as  to  amoxmt  claimed.  Besides  this,  the  jour- 
nal of  the  Myhan  Leather  Company,  which  the  evidence 
tended  to  show  was  a  book  of  original  entries,  was  intro- 
duced, and  showed  the  accoimt  as  claimed  by  the  appel- 
lees. So,  too,  was  the  ledger  account  of  the  same  company 
put  in  evidence  to  show  the  same  thing.  The  journal  would 
have  been  competent  even  had  it  been  the  account  book  of 
the  party  plaintiff;  both  ledger  and  journal  were  compe- 
tent as  admissions  of  the  party  defendant  on  the  hypothesis 
that  the  Myhan  Leather  Co.  was  the  agent  of  that  party, 
Loewenthal  v.  McCormick,  101  111.  143 ;  Meecham  on  Agen- 
cy, sec.  714;  Greenleaf  on  Evidence,  sec.  113,  vol.  1.  If 
there  were  any  improper  evidence  admitted  in  this  cause, 
the  trial  judge  will  be  presumed  to  have  disregarded  it, 
if  there  was  sufiicient  evidence  without  it  to  sustain  his 
finding. 

This  appeal,  then,  turns  entirely  on  the  effect  upon  the 
liability  of  the  defendant  of  the  agreement  of  November 
1,  1897,  between  the  appellant  corporation  and  the  Myhan 
Leather  Company,  and  the  transactions  under  it,  and  the 
further  effect,  if  any,  of  the  letter  of  the  appellant  to  the 
appellees  dated  April  3,  1899..  At  the  time  the  agreement 
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of  November  1,  1897,  was  executed,  the  Forbes  Company 
had  been  for  a  long  time  the  selling  agents  at  {Chicago  for 
the  Myhan  Leather  Company,  which  did  a  tanning  business 
at  South  Haven,  Michigan.  The  Forbes  Company  has 
been  advancing  money  to  the  Myhan  Company  to  carry 
on  the  business  and  reimbursing  itself  for  such  advances 
and  for  its  commission  for  selling  from  the  proceeds  of  the 
sales.  The  Myhan  Company  had  become  indebted  to  the 
Forbes  Co.,  or  to  Mr.  Forbes,  its  president  (it  does  not 
seem  quite  clear  from  the  record  which),  in  a  large  sum 
for  money  advanced  to  it  in  this  way,  and  had  given,  as 
Mr.  Hosick  thought,  at  that  time,  a  chattel  mortgage  on 
its  entire  plant  to  secure  these  advances.  This  being  the 
situation,  Mr.  Forbes  became  a  director  of  the  Myhan 
Company,  and  the  following  contract  was  executed: 

"This  Agreement,  made  and  entered  into  on  the  first  day 
of  November,  A.  D.  1897,  by  and  between  the  Myhan 
Leather  Co.,  a  corporation,  at  South  Haven,  Michigan,  and 
Daniel  Forbes  Co.,  a  corporation,  of  Chicago,  Illinois,  Wit- 
nesseth : 

"That,  Whereas,  the  Myhan  Leather  Co.  is  engaged  in 
tanning  hides  for  and  on  account  of  other  parties,  and 

"Whereas,  it  desires  to  secure  certain  credit  and  capital 
from  said  Daniel  Forbes  Co.  in  furtherance  of  the  busi- 
ness dealings  between  them,  and  for  carrying  on  its  said 
business  to  a  better  advantage,  and 

"Whereas,  it  desires  to  secure  certain  credit  and  capital 
from  said  Daniel  Forbes  Co.  in  furtherance  of  the  busi- 
ness dealings  between  them,  and  for  carrying  on  its  said 
business  to  a  better  advantage,  and 

"Whereas,  the  said  Daniel  Forbes  Co.  is  willing  to  ex- 
tend credit  and  make  loans  to  the  extent,  and  upon  the  con- 
ditions hereinafter  named,  and 

'^Tiereas,  the  said  Myhan  Leather  Co.  has  and  will 
enter  into  contract  with  other  parties  for  the  tanning 
of  hides,  which  said  contracts  shall  provide  that  said  My- 
han Leather  Co.  shall  ship  all  of  the  leather  when  tanned 
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to  Daniel  Forbes  Co.  to  be  sold  by  it  for  account  of  the 
consignors  of  the  hides; 

"Now,  therefore,  it  is  agreed  as  follows:  The  said 
Myhan  Leather  Co.  agrees  to  tan  and  manufacture  leather 
for  the  account  of  such  parties  who  shall  consign  to  it  hides 
and  skins  for  tanning  purposes,  and  secure  from  said  par- 
ties a  contract  that  all  leather  manufactured  and  hides 
consigned  to  said  Myhan  Leather  Co.  shall,  through  said 
Myhan  Leather  Co.,  and  on  behalf  of  the  consignors  to  it, 
when  said  leather  is  ready  for  marketing,  be  consigned  to 
the  Daniel  Forbes  Co.  of  Chicago,  Illinois,  for  the  pur- 
pose of  sale  thereof. 

"And  the  said  parties  consigning  said  hides  to  the 
Myhan  Leather  Co.  and  the  Myhan  Leather  Co.,  so  far  as 
its  interest  shall  appear,  agree  to  pay  Daniel  Forbes  Co. 
a  commission  of  five  per  cent  as  commission  for  selling 
said  hides,  and  the  proceeds  coming  to  said  Daniel  Forbes 
Co.'s  hands  shall  be  payable  to  the  consignor  of  the  raw 
hides  to  the  Myhan  Leather  Co.  less  the  amount  of  the  Daniel 
Forbes  Co.'s  commission  for  selling  the  same,  and  less  the 
amount  that  the  owner  of  the  hides  shall  agree  to  pay  the 
Myhan  Leather  Co.,  and  less  freight  charges,  insurance,  or 
other  expense,  properly  deductable  from  the  proceeds  de- 
rived from  the  sale  thereof. 

"And  in  consideration  of  the  conditions  set  forth  in 
this  agreement^  and  the  conditions  of  the  agreements  be- 
tween the  consignors  of  hides,  and  the  Myhan  Leather  Co., 
the  Daniel  Forbes  Co.  agrees  to  make  advances  from  time 
to  time  to  the  Myhan  Leather  Co.,  for  the  purpose  of 
enabling  it  to  carry  on  its  said  business,  and  for  the  carry- 
ing out  of  the  conditions  of  this  agreement,  provided,  how- 
ever, that  the  Daniel  Forbes  Co.  shall  not  be  under  any 
obligations  to  furnish  credit  or  money  or  other  benefits 
to  said  Myhan  Leather  Co.  in  excess  of  the  value  of  Ten 
Thousand  Dollars  ($10,000.00),  the  amount  being  entirely 
in  the  discretion  of  the  Daniel  Forbes  Co. 

'T^t  is  further  agreed  that  all  bark  and  tanning  ma- 
terials purchased,  and  to  be  used  by  the  Myhan  Leather  Co. 
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in  conducting  said  tanning  business,  and  in  the  tanning 
of  hides  for' its  customers,  shall  be  purchased  and  billed 
in  the  name  of  the  Daniel  Forbes  Co.,  and  shall  be  de- 
livered at  the  premises  of  the  Myhan  Leather  Co.,  and  be 
the  property  of  the  said  Daniel  Forbes  Co.,  subject,  how- 
over,  to  the  right  of  the  Myhan  Leather  Co.  to  make  requi- 
sitions thereon,  for  the  amount  necessary  to  carry  on  the 
tanning  business.  The  said  Daniel  Forbes  Co.  reserving 
the  right  to  have  notice  of  all  purchase  under  this  clause, 
.and  the  right  of  determining  the  amount  of  the  same. 

"It  is  further  agreed  that  said  Myhan  Leather  Co.  ehall 
proceed  promptly  to  manufacture  into  leather  all  hides 
•consigned  or  delivered  to  it,  in  a  good  and  workmanlike 
manner  and  that  the  same,  when  manufactured  and.  deliv* 
ered  to  the  Daniel  Forbes  Co.  shall  be  in  a  merchantable 
condition. 

"It  is  further  agreed  that  th^  said  Daniel  Forbes  Ca 
shall  have  a  first  lien  upon  all  hides  and  leather,  in  what- 
ever stage  the  same  may  be,  upon  the  premises  of  the 
Myhan  Leather  Co.,  or  upon  leather  consigned  to  it,  for 
.all  advances,  costs,  or  expenditures  in  tanjiing  said  leather, 
'^►r  commissions  or  expenses  of  shipment,  and  also  a  first 
lien  upon  the  proceeds  from  the  sale  of  said  leather  tanned 
by  the  said  Myhan  Leather  Co.  aforesaid,  until  the  amount 
of  said  advances,  charges  and  expenses  are  paid. 

"And  the  parties  hereto  further  agree  that  the  amount 
of  cash  advanced  by  the  Daniel  Forbes  Co.  used  in  the 
payment  of  the  salaries  of  the  oflScers  of  said  Company, 
shall  be  of  the  same  amount  each  month,  and  the  names  of 
the  persons  and  the  amounts  to  be  received  shall  be  deter- 
mined at  the  time  of  the  signing  of  this  agreement,  and 
a  schedule  thereof  attached  hereto  and  made  a  part  hereof. 

"And  it  is  further  agreed  that  on  the  first  day  of  each 
month  the  said  Myhan  Leather  Co.  shall  render  a  state- 
ment to  the  Daniel  Forbes  Co.  of  the  amount  of  money 
advanced  by  it  and  of  the  amount  of  material  used  upon 
requisitions  from  the  tanning  material  on  its  premises,  be- 
longing to  the  Daniel  Forbes  Co.   and  used  by  it,  which 
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^all  determine,  when  accepted  by  both  parties,  the  amount 
of  the  monthly  advance  and  credit;  and  that,  thereupon, 
the  said  Mjhan  Leather  Co.  shall  execute  and  deliver  to 
the  Daniel  Forbes  Co.  its  promissory  notes,  in  such  form 
^s  the  Paniel  Forbes  Co.  shall  require. 

"And  it  is  further  agreed  that  the  Daniel  Forbes  Co., 
in  accounting  for  the  sale  of  the  leather  received  by  it 
through  the  Myhan  Leather  Co.,  after  the  payment  to  the 
-consignors  of  said  leather  the  amount  due  them,  and  the 
payment  of  the  Daniel  Forbes  Co^'s  commission  for  selling 
.said  leather,  the  balance  thereof  shall  be  applied  and  cred- 
ited upon  the  first  maturing  notes  and  the  interest  at  the 
rate  of  six  per  cent  per  annum  of  the  Myhan  Leather  Co. 
payable  to  the  Daniel  Forbes  Co.  until  or  unless  the  amount 
<!redited  upon  said  notes  shall  exceed  the  amount  of  ma- 
tured notes  of  the  Myhan  Leather  Co.  to  the  Daniel  Forbes 
Co.,  then  the  surplus  shall  be  paid  over  to  the  Myhan 
Leather  Co. 

"And  the  Myhan  Leather  Co.  further  agree  that  they 
will  secure  from  their  consignors  of  hides  to  them  for  tan- 
ning purposes  an  agreement  consistent  with  the  terms  of 
these  articles  of  agreement* 

"And  it  is  further  agreed  that  this  contract  may  be 
terminated  at  any  time,  by  either  party,  upon  giving  the 
•other  thirty  days'  notice  of  its  intention  to  terminate  such 
contract,  but  the  giving  of  such  notice  and  the  expiration 
of  said  thirty  days  shall  in  no  wise  impair  or  disturb  the 
rights  and  the  liens  of  the  Daniel  Forbes  Co.  already  ac- 
•quired  under  this  agreement,  and  the  rights  and  interests 
of  both  parties  thereto  shall  remain  the  same  as  if  such 
notice  had  not  been  given  until  the  hides  in  process  of 
tanning,  and  the  sale  of  the  leather  derived  therefrom, 
and  the  sale  of  the  leather  in  the  factory  of  the  Myhan 
Leather  Co.,  or  in  .the  possession  of  the  Daniel  Forbes 
"Co.  shall  have  been  fully  performed,  and  all  matters  re- 
lating thereto  adjusted,  and  the  tanning  material  of  the 
•said  Daniel  Forbes  Co.  upon  the  premises  of  the  Myhan 
Leather  Co.  shall  remain  there  until  that  quantity  neces- 
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sary  to  complete  hides  then  in  tanning,  and  such  other 
reasonable  time  for  the  balance,  as  is  necessary  for  the 
sale  or  removal  thereof. 

''This  agreement  shall  be  binding  upon  the  parties  here- 
to, their  respective  successors  and  assigns. 

"In  witness  whereof,  the  parties  hereto  have  signed,  by 
their  proper  officers,  and  affixed  their  corporate  seals,  the 
day  and  year  first  above  written. 

"Myhan  Leather  Co., 

"per  H.   M.   Hosick,  Prest 
"Daniel  Forbes  Co., 

"Daniel  Forbes,  Prest" 

Although  appellees  disclaim  this  as  "an  instrument  sued 
on,"  they  claim  it  to  be  relevant,  competent,  and  material 
to  prove  the  agency  of  the  Myhan  Leather  Co.  to  make 
the  purchases  involved  in  this  suit  and  render  the  appellant 
liable  therefor.  There  was  no  dispute  as  to  the  execution 
of  the  instrument.  It  was  testified  to  by  Mr.  rorbe3 
himself,  indeed,  and  we  agree  with  the  contention  of  ap- 
pellees in  this  regard.  We  think  the  instrument  competent 
and  materiaL 

It  seems  to  us  that  the  effect  of  this  contract  was  to 
make,  as  counsel  say,  the  Myhan  Leather  Co.  merely  an 
arm  or  adjunct  of  the  Daniel  Forbes  Company.  It  made 
the  Daniel  Forbes  Co.  the  sole  owner  of  these  varied  tan- 
ning materials  for  which  this  suit  was  brought;  it  allowed 
the  Leather  Co.,  for  use  even,  only  such  material  as  it 
might  make  requisitions  for,  as  necessary  for  its  business. 
For  such  requisitions  as  it  should  make,  that  is,  for  such 
materials  as  it  might  use  in  its  business,  it  was  required 
to  execute  and  deliver  its  notes  to  the  appellant. 

It  is  undoubtedly  true  in  a  sense,  as  counsel  for  appel- 
lant suggest,  that  the  various  agreements  of  the  contract 
were  meant  to  effect  a  loan  of  credit  from  the  Forbes  Com- 
pany to  the  Myhati  Company,  and  that  the  ownership  of 
the  materials  furnished  was  intended  as  security  to  the 
Forbes  Co.     But  this  does  not  prevent  the  effect  of  these 
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agreements  in  making  the  Forbes  Co.  liable  to  third  par- 
ties for  purchases  of  material  made  by  the  Myhan  Com- 
pany^ which  were  to  be  ^^purchased  and  billed  in  the  name 
of  the  Daniel  Forbes  Co.,"  and  to  be  "the  property  of  said 
Daniel  Forbes  Co."  The  appellant  could  not  have  the 
benefits,  securities  and  profits  which  this  contract  would 
have  given  it,  had  the  business  been  prosperous,  without 
incurring  also  the  obligations  and  liabilities  which  it  en- 
tailed. Under  this  arrangement,  the  parties  to  it  went  on 
in  business,  and  although  the  existence  or  purport  of  any 
such  contract  was  not  known  to  the  appellees  before  Janu- 
ary 6,  1899,  they  were  none  the  less  dealing  with  the  prin- 
cipal and  accumulating  a  credit  against  it.  On  or  near 
this  date  they  were  told  at  least  enough  concerning  the  con- 
tract to  disclose  the  principal,  and  the  purchases  for  which 
this  balance  sued  for  is  due  were  ordered  charged  and 
billed,  as  the  agreement  provided  they  should  be,  to  the 
appellant.  It  is  claimed,  as  before  indicated,  that  appellees 
cannot  hold  appellant  liable  because  a  limit  of  $10,000 
is  placed  by  the  agreement  on  the  obligation  of  the  Daniel 
Forbes  Company  to  "furnish  credit  or  money  or  other 
benefits  to  said  Myhan  Leather  Co."  This,  however,  we 
think  was  a  matter  entirely  between  these  two  companies. 
As  might  perhaps  have  been  expected  in  a  contract  the 
effect  of  which  while  it  lasted  was  to  make  the  business 
of  one  party  a  tributary  and  adjunct  of  that  of  the  other, 
the  right  was  reserved  to  that  second  party  to  refuse  to 
venture  farther  after  a  certain  investment  had  been  reached. 
If  that  limit  were  reached  and  the  Forbes  Co.  had  then 
stopped  the  course  of  business  previously  pursued,  the 
Myhan  Company  would  have  ceased  to  be  its  agent  for 
purchases  such  as  those  involved  here.  This  would  have 
had  the  same  effect  upon  the  rights  of  the  appellees  or 
other  persons  selling  tanning  materials  for  the  Myhan  Co.^s 
use,  as  would  the  formal  termination  of  the  contract  by 
notice,  as  provided  in  its  last  clause.  The  appellant  is 
liable  because  of  the  existence  and  continuing  effect  of  the 
contract,  not  because  of  any  disclosure  made  or  anything 
41 
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said  by  Mr.  Hosick  of  the  Myhan  Co.  to  appellees,  and  un- 
doubtedly, therefore,  in  sending  the  goods  they  did  to  the 
Myhan  Company,  on  that  company's  order,  while  charging 
the  Forbes  Company  with  their  price,  and  relying  upon 
the  Forbes  Company  for  payment,  the  appellees  were 
doing  so  at  the  risk  of  the  relation  between  those  com- 
panies being  and  continuing  such  as  made  the  one  the 
agent  of  the  other.  But  that  conditions  were  such  that 
those  relations  and  the  course  of  business  might,  at  the 
option  of  the  Forbes  Company,  have  been  changed,  is  not 
sufficient  to  exonerate  that  company.  It  must  appear  that 
they  had  changed,  or  at  least  it  must  not  appear,  as  it 
does  here,  that  they  had  not  changed. 

The  same  reasoning  applies  substantially  to  the  conten- 
tion of  appellant  that  the  clause  in  the  paragraph  concern- 
ing the  purchase  of,  tanning  material,  reserving  to  the 
Forbes  Company  the  right  to  have  notice  of  all  purchases, 
and  the  right  of  determining  their  amount,  placed  on  the 
appellees,  before  they  could  hold  it  liable,  the  burden  of 
seeing  that  it  had  such  notice,  and  had  determined  such 
amount.  The  evidence  of  Mr.  H.  M.  Hosick  tended  to 
prove  both  that  the  Forbes  Co.  chose  in  the  course  of  busi- 
ness to  w^ive  the  right  reserved  by  this  clause,  and  also 
that  while  the  purchases  sued  for  were  going  on,  the  presi- 
dent of  the  Forbes  Company  knew  of  them.  Although  the 
latter  testified  that  the  invoices  of  these  purchases  sent 
him  at  stated  periods,  according  to  Mr.  Hosick's  testimony, 
never  reached  him,  the  trial  judge  had  evidence  before 
him  which  would  have  justified  him  in  believing  that  dur- 
ing all  of  the  period  covered  by  these  purchases  the  Forbes 
Company  knew  that  the  Myhan  Company  was  buying  tan.- 
ning  materials  freely  of  the  appellees. 

If  the  contract  had  provided  that  the  ownership  of  the 
materials  bought  and  the  rights  and  obligations  of  the  par- 
ties under  it  should  relate  only  to  such  materials  as  were 
bought  before  the  $10,000  limit  had  been  reached,  and  of 
the  intended  purchase  of  which  the  Forbes  Company  was 
advised  and  had  passed  on,  a  different  question  would  have 
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been  presented.  It  might  then  well  have  been  argued  that 
the  Myhan  Company  lyas  not  the  agent  of  the  Forbes  Com- 
pany in  purchases  other  than  those  thus  conditioned^  but 
\mder  the  facts  as  they  exist  in  this  cause,  we  see  no  merit 
in  the  appellant's  contention  to  this  eflfect* 

The  letter  of  April  3,  1899,  written  by  the  Daniel 
Forbes  Co.  to  the  appellees,  raises  a  somewhat  different 
question.     It  is  as  follows: 

"Chicago,  April  3,  1899. 
"Messrs.  George  H.  Leonard  &  Co., 

"226  Purchase  Street,  Boston. 
"Gentlemen: — ^We  received  your  statement  for  merchan- 
dise shipped  to  the  Myhan  Leather  Co.  of  South  Haven, 
Michigan,  and  we  are  a  little  surprised  at  your  sending 
us  a  statement  for  this  account,  as  we  never  pay  any  of 
their  bills  unless  they  so  direct  us,  and  if  you  expect  us 
to  pay  this,  we  think  you  have  a  mistaken  idea  of  the 
matter,  as  we  do  not  assume  anything  belonging  to  them. 
Therefore,  please  don't  send  us  any  more  statements  for 
their  account.     We  inclose  the  statement  herewith. 

"Yours  truly, 

"Daniel  Forbes  Co.'* 

Counsel  for  appellant  contend  that  even  on  the  assump- 
tion that  there  was  a  liability  on  the  part  of  the  Forbes 
Co.  for  goods  shipped  to  the  Myhan  Co.  before  the  trans- 
mission of  this  letter,  there  could  have  been  none  after. 

Appellees  claim  in  the  first  place  that  neither  the  mail- 
ing nor  reception  of  this  letter  was  proven.  The  evidence 
may  be  technically  weak  on  this  point,  but  as  we  under- 
stand the  record,  the  counsel  for  appellees  practically  with- 
drew any  objection  to  the  letter  press  copy  on  that  score. 
Waiving  this  question,  therefore,  and  assuming  that  the 
letter  was  mailed  and  received  in  due  course,  in  accord- 
ance with  its  address  and  date,  what  is  its  effect?  To 
give  it  that  effect  which  appellant  claims  for  it,  would  be 
to  make  the  expressions,  *We  never  pay  any  of  their  bills 
unless  they  so  direct  us,*'  "We  do  not  assume  anything  be- 
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longing  to  them/'  and  "Don't  send  us  any  more  statements 
for  their  account/'  tantamount  to  an  abrogation  of  the  con- 
tract existing  between  the  two  companies,  or  to  an  exercise 
of  the  right  reserved  to  the  Forbes  Company  under  that 
contract,  to  restrict  the  purchases  by  cutting  off  any  sought 
to  be  made  by  the  appellees.  We  cannot  consider  the  words 
involved  as  equivalent  to  either  of  these  things.  The  regu- 
lar course  of  business  was  to  bill  the  goods  in  the  name 
of  the  Daniel  Forbes  Company  and  send  the  bills  or  state- 
ments from  the  Boston  office  of  George  H.  Leonard  &  Co., 
together  with  the  goods,  to  tlie  Myhan  Leather  Co.  at  South 
Haven.  There  they  were  checked  up  from  the  goods  and 
then  sent  to  the  Myhan  Leather  Co.  at  Chicago,  from 
which,  according  to  the  testimony  of  Mr.  Hosick,  they 
were  sent  to  the  Forbes  Company.  The  Forbes  Company, 
under  the  contract,  was  furnishing  money  to  the  Myhan 
Co.  to  do  business,  and  the  Myhan  Co.'s  checks  made  the 
payments  to  George  H.  Leonard  &  Co. 

The  liability  of  the  Forbes  Company  to  the  appellees 
largely  depended  on  the  actual  relations  w^hich  the  contract 
established  between  the  Forbes  Co.  and  the  Myhan  Co.,  and 
not  on  what  had  been  disclosed  to  the  appellees,  and  the 
Forbes  Company  might  well  have  used  the  language  of 
the  letter  of  April  3d,  meaning  nothing  more  than  to  insist 
on  following  the  usual  course  of  business.  Indeed,  if  the 
Forbes  Company  was  "surprised"  at  being  held  account- 
able for  the  purchases  in  question,  rather  than  at  the  ap- 
pellees "sending  it  a  statement  for  the  account,"  and  de- 
sired under  no  circumstances  to  incur  any  further  lia- 
bility of  that  sort,  it  is  strange  that  it  did  not  explicitly 
order  the  Myhan  Co.  to  cease  purchasing  from  the  appel- 
lees, or  the  appellees  to  cease  shipping  to  the  Myhan  Com- 
pany under  any  supposed  reliance  upon  the  Forbes  Com- 
pany's credit.  It  may  be  noted  that  it  is  at  least  left  very 
doubtful  by  all  the  evidence  whether  the  amount  of  these 
very  items  sued  for  was  not  included  in  the  notes  taken 
by  the  Forbes  Co.  as  representing  the  Myhan  Co.'s  in- 
debtedness to  it      The  fair  inference   from  the  evidence 
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(apart  from  the  direct  testimony)  of  the  course  of  busi- 
ness would  seein  to  indicate  that  it  was.  The  tanning 
material  bought  became  the  property  of  the  Forbes  Co.; 
the  Myhan  Co.  was  obliged  in  using  it  to  account  for  its 
value  as  a  part  of  the  advances  to  be  charged  to  it,  for 
which  it  was  to  give  "its  promissory  notes  in'  such  form 
as  the  Daniel  Forbes  Co.  should  require."  The  promis- 
sory notes  required  seem  to  have  been  given.  But  it  is  not 
necessary  to  make  such  a  finding  as  is  here  indicated  to 
sustain  this  judgment 

We  think  that  this  opinion  covers  sufficiently  the  points 
raised  on  the  rulings  on  evidence  and  on  offered  proposi- 
tions of  law,  to  render  unnecessary  a  more  detailed  dis- 
cussion of  them,  or  of  the  various  alleged  errors  in  con- 
nection therewith. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 


Isaiah  F.  Laing  t.  Solomon  T.  Fisli  ilnd  Maurice  H. 
Mandelbaum. 

Oen.  No.  11,798. 

1.  Bnx  OF  COMPLAINT — When  properly  d^sil^i88ed,  A  bill  of  com- 
plaint Is  proi^erly  dismissed  where  several  pleas  are  filed  thereto 
to  which  the  complainant  elects  not  to  reply.  If  any  of  such  pleas 
are  good  In  law. 

2.  Res  judicata — when  appears.  Where  It  appears  that  the 
right  and  title  to  an  accounting  sought  has  been  adjudicated  against 
the  complainant  in  a  like  proceeding  finally  disposed  ot  decided 
at  a  time  when  such  right  and  title  were  Identical  with  that  ex- 
isting at  the  time  of  the  filing  of  the  second  suit,  a  plea  of  res 
judicata  is  good. 

3.  Former  adjudication — what  does  not  affect  bar  of.  The  fact 
that  the  claim  adjudicated  In  the  first  suit  could  not  have  been 
successfully  pressed  without  the  filing  of  a  supplemental  bill,  does 
not  affect  the  decree  therein  as  a  former  adjudication. 

4.  Bankrupt — when,  may  not  prosecute  claim  after  discharge,  A 
bankrupt  who  during  the  pendency  of  the  bankruptcy  proceeding 
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failed  to  disclose  an  existing  right  of  accounting  to  the  detriment 
of  his  creditors,  cannot  after  his  discharge  urge  that  the  title  to 
such  concealed  asset  has  revested  In  him  and  maintain  a  proceeding 
to  collect  the  same. 

5.  Abandonment  of  assets — what  essential  to  establish.  Aa 
abandonment  of  assets  hy  an  assignee  cannot  be  established  In  the 
absence  of  a  showing  of  an  election  by  such  assignee  so  to  abandon^ 

Bill  for  accounting.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  la 
this  court  at  the  March  term,  1904.  Affirmed.  Opinion  filed  March. 
13,  1905. 

Chables  a.  Butleb,  for  appellant 

Newman^  Noethbup,  Levinson  &  Beckeb^  for  appel- 


Mr.  Justice  Bkown  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Cook  County,  dismissing,  for  want  of  equity,  appellant's 
hill  for  an  accounting. 

Two  pleas,  one  of  res  judicata,  and  the  other  that  the 
complainant  had  no  title  to  the  interest  or  indebtedness 
concerning  which  he  demanded  by  his  bill  an  accountings 
had  been  filed  to  said  bill.  The  chancellor  allowed  said 
pleas  and  each  of  them.  The  complainant  elected  not  to 
reply  to  them,  and  the  bill  was  thereupon  dismissed  at  hift 
costs. 

The  only  question  before  us  is  whether  or  not  these  pleas 
are  good.  If  either  of  them  is  good  and  was  properly  al- 
lowed, the  bill  was  rightly  dismissed. 

The  bill  in  this  cause  sets  up  an  agreement  between  the 
complainant  and  Fish,  one  of  the  defendants,  by  which 
agreement  complainant  was  to  manage  a  department  of  Fish's 
business,  known  as  the  cheese  department,  and  receive  there- 
for $1,300  a  year,  and  as  additional  compensation  60  per 
cent  of  the  net  proceeds  of  the  said  department  after  de- 
ducting, first,  $2,500  for  rental  of  space  used  by  the  de- 
partment, and,  secondly,  the  general  expenses  of  the  depart- 
ment   It  alleges  that  said  department  commenced  business 
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November  1,  1893;  that  Mandelbaum,  the  second  defend- 
ant, joined  Fish  as  a  co-partner,  and  ratified  the  agree- 
ment with  complainant  November  14,  1897;  that  said  de- 
partment was  conducted  mjder  said  agreement  until  May  1,. 
1900,  when  the  agreement  expired  and  was  not  renewed; 
that  the  businei^  remains  unsettled  between  the  said  de- 
fendants and  the  complainant,  and  defendants  refuse  to  ad- 
just it;  that  complainant  on  his  own  petition,  filed  May 
31,  1899,  was  adjudged  a  bankrupt  on  June  7,  1899 ;  that 
on  July  6,  1899,  E.  B.  McKey  was  elected  trustee  of  any 
property  in  which  complainant  on  May  31,  1899,  had  any 
right,  title  or  interest;  that  on  February  13,  1900,  com- 
plainant was  discharged  from  payment  of  his  liabilities 
scheduled  by  him  in  the  bankruptcy  proceedings,  among 
which  was  a  liability  scheduled  as  $1,950,  alleged  to  be 
due  said  defendants;  that  on  November  10,  1900,  the 
trustee  in  the  bankrupt  estate  filed  his  final  report,  that 
he  had  neither  received  nor  paid  any  moneys  on  account 
of  said  estate,  and  asked  to  be  discharged  of  his  trust;  that 
on  November  10,  1900,  an  order  was  entered  discharging 
said  trustee;  that  by  virtue  of  this,  and  under  the  Bank- 
ruptcy Act,  complainant  became  revested  in  and  with  any 
interest  which  he  may  have  had  on  May  31,  1899,  in  any 
assets,  effects  or  property;  that  on  May  23,  1900,  com- 
plainant filed  a  bill  for  accounting  in  the  Circuit  Court 
against  the  defendants,  alleging  a  large  sum  of  money  due 
complainant  thereunder;  that  on  July  7,  1900,  defendants 
filed  a  plea  to  said  bill,  setting  up  that  by  virtue  of  the^ 
filing  of  the  petition  in  bankruptcy  aforesaid,  the  allied 
rights  of  complainant  in  and  to  an  accoimt  and  settlement 
of  any  indebtedness  due  said  complainant  from  said  de- 
fendants on  June  7,  1899,  became  vested  in  said  trustee 
in  bankruptcy;  that  said  trustee  had  entered  into  the  per- 
formance of  his  duties  at  the  time  of  his  appointment  and 
had,  up  to  tiie  time  of  filing  said  bill,  acted  as  such  trus- 
tee; that  on  December  18,  1901,  said  plea  was  sustained, 
and  that  upon  a  true  settlement  of  the  accounts  of  said 
department  from  November  1,  1893,  to  June  7,  1899,  it 
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will  appear  that  there  is  a  large  balance  due  complainant 
from  said  defendants. 

The  prayer  of  the  bill  is  for  an  account  from  November 
1,  1893,  to  June  7,  1899,  and  for  a  decree  that  the  defend- 
ants pay  complainant  anything  appearing  to  be  due  him 
on  such  accounting.  The  first  plea  filed  to  this  bill  sets 
up  the  former  bill  of  complainant  filed  on  May  23,  1900, 
praying  for  an  accounting  for  the  entire  period  from  No- 
vember 1,  1893,  to  May  23,  1900,  and  the  proceedings 
thereunder,  including  the  plea  of  the  defendants  to  said 
bill  on  July  7,  1900,  the  argument  of  said  plea  on  Decem- 
ber 17,  1900,  and  a  decree  on  that  date  adjudging  the  plea 
good  and  sufficient  in  law,  allowing  the  same,  and  finding 
that  the  trustee  in  bankruptcy  became  vested  as  of  June 
7,  1899,  with  the  title  of  said  Laing  to  every  claim  said 
Laing  had  on  said  June  7,  1899,  against  said  defendants, 
including  any  right  to  an  accounting  with  them,  and  to  any 
balance  due  him  from  them  on  said  June  7,  1899,  and 
ordering  that  said  bill  as  to  such  parts  as  prayed  for  relief 
or  discovery  from  said  defendants  in  respect  to  any  such 
rights  accruing  from  them  prior  to  June  7,  1899,  be  dis- 
missed. The  said  first  plea  further  sets  up  that  said  order 
and  decree  so  entered  on  December  17,  1901,  still  stands 
in  full  force  and  effect,  not  vacated,  reversed,  or  otherwise 
annulled,  and  that  the  said  residue  of  said  last  mentioned 
bill  of  complaint  not  dismissed  by  said  last  mentioned  or- 
der and  decree  is  still  pending  and  undetermined.  The 
first  plea,  therefore,  is  one  of  res  judicata. 

The  second  plea  filed  to  this  bill  sets  up  the  bankruptcy 
proceedings  as  hereinbefore  recited;  that  the  trustee  in 
said  proceedings  became  vested  with  the  title  of  said  bank- 
rupt to  all  his  estate  as  of  June  7,  1899,  including  any 
supposed  claim  said  bankrupt  had  against  these  defendants 
and  any  supposed  right  for  an  account  with  these  defend- 
ants, and  in  and  to  any  supposed  balance  due  him  from 
them;  that  on  May  31,  1899,  said  Laing  filed  with  his 
petition  in  the  bankrupt  court  his  schedule  of  assets  and 
liabilities,    listing   as   such    assets   only   certain   household 
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goods,  animals,  books  and  wagon,  of  the  value  of  one  hun- 
dred and  sixty  dollars,  claiming  said  property  as  exempt; 
that  said  bankrupt  therein  listed  liabilities  amounting  to 
$30,471.05,  and  by  aji  amendment  to  said  schedules  filed 
December  6,  1899,  listed  an  additional  liability  of 
$1^923.14,  due  defendants  and  as  contracted  in  1896,  1897 
and  1899;  that  in  said  schedule  of  assets  said  Laing  listed 
no  claim  against  said  defendants,  and  never  informed  said 
trustee  of  any  claim  against  said  defendants;  and  that  no 
notice  was  ever  given  said  trustee  of  any  claim  of  said 
Laing  against  said  defendants;  that  a  claim  was  allowed 
in  said  bankruptcy  estate  in  favor  of  Lepman  &  Heggie, 
the. order  of  allowance  of  which  is  still  in  full  force;  and 
that  no  dividend  has  been  paid  thereon,  nor  any  payment 
made  thereon. 

As  we  have  before  said,  if  either  of  these  pleas  is  good, 
the  judgment  of  the  Circuit  Court  must  be  afiirmed.  We 
think  that  both  are  good. 

The  first  one  raises  the  question  whether  the  order  in 
the  previous  suit  entered  on  December  17,  1901,  and  re- 
cited in  said  plea,  made  rem  judicatam  the  contention 
raised  by  the  present  bill.  We  think  it  did.  Appellant 
seeks  to  avoid  its  force  by  saying  that  the  bill  as  to  which 
the  order  was  made  was  filed  on  May  23,  1901,  before 
the  trustee  in  the  bankruptcy  proceedings  was  discharged, 
and  that  therefore  the  disposal  of  it  adjudicated  only  as 
of  that  date,  May  23,  1901,  the  question  of  the  title  to  the 
debt  alleged  to  be  due  appellant.  But  this  is  a  view  that 
we  think  cannot  be  sustained. 

When  the  cause  was  tried  and  the  order  entered  on  De- 
cember 17,  1901,  the  appellant  must  have  been  vested 
with  the  same  title  to  the  accounting  that  he  now  pos- 
sesses. If  he  has  any  such  right  now,  he  had  it  then,  for 
the  trustee  in  bankruptcy  was  discharged  on  November  10, 
1900,  thirteen  months  before,  and  no  proceedings  had  been 
had  in  the  bankruptcy  cause  in  the  interval. 

Complainant  claims  that  the  right  to  the  accounting  and 
any  balance  shown,  by  it  to  be  due  him,  for  the  period  from 


650  Appellate  Coubts  of  Illinois. 

Vol.  119.]  Laing  v.  Fish. 

November  1,  1893,  to  June  7,  1899,  passed  out  of  him 
to  his  trustee  in  bankruptcy  on  the  latter's  appointment, 
but  revested  in  him  on  the  trustee's  discharge  on  November 
10,  1900.  If  this  were  so,  it  was  his  duty  to  present  Kis 
claim  to  the  right  to  the  court  on  December  17,  1901,  on 
the  hearing  of  the  plea  to  his  first  bill. 

It  is  unnecessary  to  pass  on  the  question  whether  or  not 
this  would  have  required  a  supplemental  bill,  for  if  a  sup- 
plemental bill  was  necessary,  the  failure  of  appellant  to 
file  it  does  not  prevent  the  operation  of  the  bar  of  a  for- 
mer adjudication.    Hites  v.  Irvine's  Admr.,  13  Ohio  St.  283. 

Appellant's  theory  seems  to  be  that  his  original  bill 
showed  no  ground  for  relief,  and  therefore  could  not  be 
aided  by  a  supplemental  bilL  Therefore,  he  argues,  he 
could  not  have  pressed  his  claim  to  an  adjudication  in  the 
first  suit,  and  is  not  foreclosed  by  any  order  therein  made. 
This  reasoning  is  not  sound.  His  bill  was  good  on  its 
face.  It  was  met  by  the  plea  that  the  complainant  had 
parted  with  his  interest  to  a  trustee  in  bankruptcy.  Under 
appellant's  theory  in  this  present  case,  the  discharge  of  the 
trustee  during  the  pendency  of  the  bill  had  revested  the 
interest  in  the  appellant.  If  he  could  not  have  shown  this 
in  rebuttal  of  evidence  in  support  of  the  plea,  concerning 
which  we  need  express  no  opinion,  then  the  case  for  a 
supplemental  bill  was  presented.  He  could  have  shown  by 
such  supplemental  bill,  under  his  theory  of  the  effect  of 
the  Trustee's  discharge,  that  since  the  filing  of  the  original 
bill  his  interest  had  been  enlarged  and  that  instead  of  being 
entitled  as  the  court  found  only  to  an  accounting  from  June 
7,  1899,  to  May  1, 1900,  he  was  entitled  to  it  from  November 
1,  1893,  to  May  1,  1900. 

The  same  claim  of  right  he  now  presents  was  the  claim 
of  right  he  made  in  the  former  original  bill,  and  the  same 
right  which  he  has  now,  if  any,  he  had  before  that  cause 
was  heard  and  adjudicated.  Therefore  he  should  have  filed 
a  supplemental  bill,  if  such  supplemental  bill  was  necessary 
to  make  good  his  alleged  cause  of  action.  It  was  "a  lawful 
means  within  his  control,"  and  if  he  failed  to  use  it  "pup- 
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posely  or  negligently'^  he  "will  not  afterward  be  permitted 
to  relitigate  the  same  matters  between  the  same  parties,  nor 
to  deny  the  correctness  of  the  former  determination."  Cov- 
ington &  Cincinnati  Bridge  Ca  v.  Sargent,  27  Ohio  St., 
233,  239 ;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.,  565. 

It  is  true  that  it  has  been  held  in  England  that  a  supple- 
mental bill  will  not  do,  and  that  another  original  bill  is 
necessary  where  the  complainant  in  a  suit  involving  a  title 
to  land  is  shown  to  have  no  such  title  as  he  describes  in  his 
bill,  and  becomes  by  purchase,  pending  the  suit,  the  owner 
by  an  entirely  different  title;  but  even  if  this  is  to  be  con- 
sidered the  rule  in  this  State,  the  distinction  is  obvious  be- 
tween such  a  case  and  the  one  at  bar. 

But  it  is  not  necessary  to  develop  further  such  distinction^ 
or  to  discuss  longer  this  first  plea.  We  are  also  of  opinion 
that  if  the  representation  of  the  trustee's  discharge  prior  to 
the  decree  of  December  17,  1901,  was  made  to  the  Court  on 
the  hearing  of  the  first  bill,  it  was  properly  disregarded,  and 
if  it  was  not  so  made  then,  that  if  it  had  been  made,  it  ought 
to  have  been  disregarded  as  in  no  wise  changing  the  situa- 
tion. In  order  words,  we  regard  the  second  plea  to  the  pres- 
ent bill  as  also  a  good  defense  to  it. 

The  contention  of  the  appellant  amounts  to  this:  that  a 
bankrupt  may,  by  his  pleadings  in  the  bankruptcy  court, 
represent  that  he  has  not  assets ;  that  he  may  be  discharged 
on  that  representation  from  his  debts,  without  the  payment 
of  anything  on  them ;  and  that  then,  although  creditors  have 
filed  and  proven  claims  against  him  in  the  bankruptcy  court, 
on  which  they  have  received  no  dividend,  the  bankrupt  may, 
on  the  ground  that  the  trustee  has  also  been  discharged  by 
an  order  of  court  from  further  duty,  claim  and  prosecute  a 
suit  for  assets,  the  existence  of  which  he  all  the  time  knew, 
but  concealed,  and  that  he  may  then  hold  them  free  from 
interference  by  his  former  creditors.  We  should  not  natur- 
ally expect  such  a  contention  to  be  justified  by  authority, 
nor  do  we  find  it  to  be  so.  The  cases  cited  by  the  appellant 
to  sustain  this  contention  are  all  distinguished  by  their  facts 
from  the  case  at  bar.     They  are  cases  in  which  the  trustee, 
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exercising  a  privilege  allowed  him  by  the  law,  never  took 
the  property  or  assets  involved  because  they  were  burdened 
by  some  incimibrance  which  made  them  a  disadvantage  rather 
than  an  increment  to  the  estate,  under  which  circumstances, 
as  the  title  never  left  the  bankrupt,  he  of  course  held  it  after 
his  trustee  had  been  discharged;  and  cases  where  the  pur- 
poses of  the  trust  in  the  trustee  were  accomplished,  by.  the 
extinguishment  by  composition  or  payment  of  all  debts 
proven  in  the  estate.  If  there  were  no  debts  proven  in  the 
required  time,  it  followed  equally  that  the  purposes  of  the 
trusty  so  far  as  the  trustee  was  concerned,  had  been  accom- 
plished when  that  time  had  passed.  In  such  cases  it  has 
been  held  logically  and  properly  that  as  the  trustee  then 
holds  in  a  bare  trust  for  the  bankrupt,  no  conveyance  by  him 
is  necessary ;  the  property  revests  without  such  a  conveyance. 
In  the  first  class  of  cases  indicated  falls  Burton  v.  Perry,  146 
111.  71,  and  Brookfield  v.  Stephens,  40  Arkansas  366 ;  in  the 
latter,  Boyd  v.  Olvey,  82  Ind.  303,  Steevens  v.  Earles,  25 
Mich.  41 ;  Reynolds  v.  Crawfordsville  Bank,  112  U.  S.  405. 
and  probably  (if  one  may  judge  from  the  authorities  therein 
cited)  King  v.  Remington,  36  Minn.  15. 

The  language  of  the  Supreme  Court  of  Texas  on  this  sub^ 
ject,  in  Herndon  v.  Davenport,  12  S.  W.  Reporter,  1111,  is 
merely  a  dictum,  entirely  unnecessary  to  the  decision  of  the 
case,  and  in  Jones  v.  Pyron  et  al.,  57  Texas,  43,  it  does  not 
appear  whether  or  not  there  were  debts  proven  and  left  un- 
paid or  uncompromised ;  but  the  court,  alluding  to  the  case 
of  Nichols  V.  Downes,  4  Carr  &  Payne,  330,  in  which  Lord 
Teuterden  has  asked,  ^^Can  a  man  be  allowed  to  say  in  a 
court  of  justice  that  money  is  due  to  him  when  he  has  not 
put  it  into  his"  (bankruptcy)  "schedule?"  says:  "The  pres- 
ent case  is  distinguishable  from  that  as  involving  the  title 
to  land.  The  policy  of  the  law  protects  the  title  to  land  by 
surrounding  it  with  greater  safeguards  than  are  thrown 
around  personal  property  or  the  mere  ownership  of  a  debt." 

It  may  be  noted  that  all  the  cases  cited  by  appellant  per- 
tain to  land  titles,  and  that  in  one  of  them  the  bankrupt  is 
spoken  of  as  having  a  technical  estate  in  reversion,  subject 
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to  defeat  by  the  action  of  the  bankruptcy  assignee.  The 
fact  that  the  question  is  of  a  land  title  is  also  specifically 
alluded  to  by  the  Supreme  Court  of  Michigan  in  Steevens  v. 
Earles,  supra. 

In  the  case  at  bar  the  trustee  cannot  be  said  to  have  elect- 
ed to  abandon  the  property. or  right  in  question,  because  it 
is  set  up  in  the  plea  that  he  was  never  informed  of  it,  and 
further  alleged  that  it  was  not  scheduled  among  the  bank- 
rupt's assets,  and  that  by^  his  schedules  the  bankrupt,  with- 
out a  suggestion  of  a  set-off,  represented  himself  as  indebted 
to  the  appellees. 

Some  showing  of  an  election  of  the  assignee  to  abandon  an 
asset  is  necessary  if  such  abandonment  is  relied  on.  Buck- 
ingham V.  Buckingham,  36  Ohio  St  68 ;  Dushane  v.  Beall, 
161  U.  S.  513;  Saunders  v.  Mitchell,  61  Miss.  326,  328. 

It  also  appears  in  the  case  at  bar,  by  the  plea  that  a  claim 
of  creditors  was  proven  in  tJie  bankrupt  estate,  that  the  al- 
lowance of  it  is  in  full  force  and  that  no  payment  has  been 
made  on  it.  Therefore  the  cause  at  bar  does  not  fall  within 
either  of  the  classes  to  which  the  authorities  cited  by  ap- 
pellant belong.  In  cases  not  so  falling,  authority  and  right 
reason  unite  in  declaring  that  the  title  which  passed  to  the 
Trustee  will  not  revest  in  the  bankrupt  simply  because  the 
trustee  is  discharged  from  duty  by  the  bankruptcy  court 
Saunders  v.  Mitchell,  61  Miss.  326;  Buckingham  v.  Buck- 
ingham, 36  Ohio  St  68. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


CSiarles  W«  Lasher  and  George  C.  Whipple  t.  Tlnceiit 

Annuiiziata. 
Oen.  No.  12.149. 

1.  iNTEBLOcnroBT  OBDEB — from  what,  appeal  does  not  lie.  An 
api^eal  does  not  lie  from  an  interlocutory  order  denying  a  motion  to 
dissolve  an  injunction  and  matters  arising  upon  such  a  motion  can- 
not be  considered  upon  an  appeal  from  the  order  granting  the  in- 
junction. 
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2.  Injunction — toJiat  essentidl  to  granting  of.  In  order  to  grant 
.a  valid  injunction  it  is  essential  that  the  bill  of  complaint  contain  a 
prayer  for  an  injunction  in  the  prayer  for  process. 

3.  Injunction — against  whom,  cannot  issue.  An  injunction  order 
•directing  the  issuance  of  a  writ  against  a  Justice  of  the  peace  in 
his  official  capacity,  is  erroneous. 

4.  CoLLEcnoN  or  judgment — what  essential  to  injunction  re- 
straining. It  is  essential  to  the  entry  of  an  order  granting  an  in- 
junction to  restrain  the  collection  of  a  Judgment,  that  the  bill  show 
either  ignorance  of  the  plaintiff's  claim  or  a  defense  thereto  on  the 
merits,  and  this  regardless  of  the  fact  that  the  defendant  in  the 
action  in  which  the  Judgment  was  rendered,  was,  not  served  with 
process. 

5.  C!ollbction  of  judgment — when  injunction  restraining^  does  not 
Jie,  An  injunction  does  not  lie  to  restrain  the  collection  of  a 
Judgment  entered  by  a  Justice  of  the  peace  where  at  the  time  of 

'  ^e  obtaining  thereof  there  existed  in  favor  of  the  complainant  a 
remedy  either  by  appeal  or  certiorari. 

Injunction  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
<:;ounty;  the  Hon.  Mabcus  Kavanagh,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1905.  Reversed.  Opinion  filed  March 
13,  1905. 

Ulysses  G.  Hayden^  Leslie  A.  Needham  and  Jacob 
Veebueg,  for  appellants. 

Cheney  &  Evans,  for  appellee. 

Mb.  Justice  Beown  delivered  the  opinion  of  the  court 
The  appellee  in  this  cause  filed  his  bill  of  complaint 
.against  the  appellants  in  the  Superior  Court  of  Cook  County 
September  22,  1904.  The  bill  alleged  that  on  September  2, 
1904,  one  C.  W.  Lasher  commenced  an  action  against  An- 
nunziata,  the  complainant,  (appellee  here),  before  Justice 
of  the  Peace  George  C.  Whipple,  in  the  village  of  Palatine,  in 
•Cook  County,  Illinois;  that  the  said  justice  issued  a  sum- 
mons against  Annunziata  on  said  day  and  delivered  it  to  a 
constable;  that  said  constable  returned  said  summons  as 
served;  and  that  on  September  13,  1904,  the  said  justice 
-entered  a  judgment  against  Annunziata  for  $149.15.  The 
bill  further  alleged  that  Annunziata  was  not  present  at  the 
trial ;  that  he  is  not  indebted  to  Lasher ;  that  he  has  a  good 
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defense  to  the  suit  in  question;  that  he  was  not  served  with 
summons  therein;  that  the  return  of  the  constable  on  the 
summons  was  false;  that  he  had  no  notice  other  than  this^ 
that  an  attorney  for  Lasher  told  his  (Annunziata's)  attor- 
ney on  September  12,  1904,  that  such  a  suit  had  been 
brought;  that  Lasher's  attorney  was  then  told  that  Annun- 
aiata  had  never  been  served,  and  that  if  he  were  served  he 
would  appear  and  defend ;  that  Lasher  had  previously  twice 
sued  Annunziata  before  Justices  of  Cook  County,  and  had 
dismissed  his  suits  when  they  were  reached  for  trial;  that  G. 
C.  Whipple  holds  court  in  Palatine,  forty  miles  from  Chica- 
go ;  that  the  cause  was  set  for  hearing  at  eight  o'clock  A  M. ; 
that  no  trains  left  Chicago  in  the  morning  of  the  day  of 
said  trial  upon  which  the  complainant  and  his  attorney  could 
go  to  defend  said  cause,  and  that  it  was  impossible  for  him 
in  said  court  to  defend  said  suit.  The  bill  also  alleged  that 
both  the  complainant  Annunziata  and  defendant  Lasher  re- 
side in  Chicago,  and  that  said  suit  was  brought  before 
Justice  Whipple  for  the  purpose  of  making  it  impossible 
for  the  complainant  to  appear  and  defend,  and  because  Lash- 
er considered  Whipple  so  favorably  disposed  that  he  would 
be  able  to  secure  a  judgment  regardless  of  the  evidence  that 
might  be  offered  by  Annunziata;  also  that  Justice  Whipple 
iiad  an  oflSce  in  Chicago  with  the  attorneys  for  Lasher;  also 
that  complainant  "firmly  believes  that  Lasher  has  not  a  valid 
and  subsisting  claim  against  him  which  he  could  prove  up 
in  any  court ;"  also  that  Whipple  had  been  notified  that  there 
was  no  service  in  said  cause,  but  that  said  Whipple  claims 
that  his  docket  is  written  up  and  that  he  will  issue  an  exe- 
•cution,  against  Annunziata  when  ordered  by  Lasher.  The 
bill  prayed  that  the  said  judgment  be  decreed  void,  and  the 
defendants  enjoined  from  suing  out  any  execution  on  it  or 
taking  any  steps  to  collect  it,  and  that  Lasher  be  enjoined 
from  suing  Annunziata  in  any  justice  court  in  Cook  County. 
The  bill  was  sworn  to  by  Annunziata,  and  his  affidavit  con- 
tained an  allegation  that  he  would  be  irreparably  injured 
xmless  the  defendants  were  enjoined  from  issuing  and  levy- 
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isg  any  execution  on  the  said  judgment  pending  the  hearing 
on  the  bill. 

The  Superior  Court  on  the  filing  of  this  bill  of  complaint 
and  this  affidavit  on  September  22,  1904,  ordered  that  the 
defendants  be  enjoined  from  suing  out  any  execution  or 
taking  any  action  on  the  judgment  pending  the  hearing  on 
said  bill.  The  order  recites  that  the  injunction  should 
issue  on  bond  for  $300,  and  "for  good  cause  shown"  without 
notice. 

The  defendants  thereafter  moved  to  dissolve  the  injunc- 
tion and  the  motion  was  denied.  It  was  afterward  renewed 
and  again  denied.  Within  thirty  days  from  September  22, 
1904,  the  defendants  took  an  appeal  to  this  courts  in  ac- 
cordance with  the  statute,  from  all  three  interlocutory  orders 
— ^the  one  of  September  22,  1904,  granting  the  injunction, 
and  those  of  September  30,  1904,  and  October  21,  1904, 
overruling  the  motions  to  dissolve  said  injunction — filing 
their  bond  for  costs  with  the  Clerk  of  the  Superior  Court 

It  was  admitted  on  argument  that  the  appeal  did  not 
bring  here  the  orders  of  September  30  and  October  21,  deny- 
ing the  motion  to  dissolve.  This  court  has  frequently  held 
that  there  is  no  appeal  from  an  interlocutory  order  denying 
a  motion  to  dissolve  an  injunction.  Taylor  v.  Kirby,  31 
111.  App.,  658;  Chicago  v.  Beck,  44  111.  App.,  47;  Black 
Diamond  Co.  v.  Waterloo,  62  111.  App.,  206;  D.  &  C.  Union 
V.  Schuettauff,  113  111.  App.,  422.  The  only  appeal  here, 
therefore,  is  from  the  order  granting  the  injunction  pendente 
lite. 

The  matters  set  forth  in  the  bill,  taken  as  true,  naturally 
excite  sympathy  with  the  appellee,  because  they  tend  strongly 
to  establish  'in  intention  to  secure  a  judgment  against  him 
without  giving  him  a  chance  to  defend.  When  such  judg^ 
ment  was  once  obtained,  Annunziata  would  be  obliged  to 
give  security  on  an  appeal — ^perhaps  a  very  inconvenient 
thing  for  him  to  do — or  to  lose  that  day  in  court  which  is 
the  right  of  every  person  sued.  But  nevertheless  we  cannot 
sustain  the  injunction  granted  in  this  cause.  We  are  dis- 
poned to  think  that  if  it  were  otherwise  justifiable,  the  alle- 
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gatioDS  of  the  bill  sworn  to  as  they  are,  and  of  the  affidavit 
by  which  they  are  so  sworn  to,  would  sustain  its  issuance 
without  notice,  but  with  the  objection  on  that  score  made  by 
the  appellants  overruled,  there  are  four  other  objections 
which  seem  to  us  fatal. 

First,  the  bill  contains  no  prayer  for  an  injunction  in  the 
prayer  for  process.  American  Fine  Art  Co.  v.  Voigt,  103 
111.  App.,  659 ;  Willett  v.  Woodhams,  1  111.  App.,  411 ;  Lewis- 
ton  Falls  Mfg.  Co.*  v.  Franklin  Co.,  54  Me.,  402.  Although 
this  is  a  matter  of  form  and  an  irregularity  which  might  be 
considered  waived  by  a  motion  to  dissolve  the  injunction, 
(Rutledge  v.  D.  C.  District,  16  111.  App.,  655),  we  can  in 
this  appeal,  for  the  reason  heretofore  given,  consider  nothing 
but  the  order  granting  the  injunction,  and  therefore  only  the 
record  as  it  existed  when  the  injunction  was  thus  issued  ex 
parte  and  without  notice. 

Secondly,  the  injunction  runs  against  the  justice  as  well 
as  against  the  parties  to  the  suit.  The  fact  that  in  the  in- 
junction order  he  is  not  named  as  "justice"  does  not  alter  the 
fact  that  the  bill  and  the  order  together  show  that  the  injunc- 
tion is  directed  against  him  as  a  magistrate  from  acting  in  his 
judicial  capacity  upon  a  judgment  on  his  docket  regular  on  its 
face.  This  is  erroneous.  Eberhardt  v.  The  Pennsylvania 
Co.,  15  111.  App.,  641 ;  Klinesmith  v.  Van  Bramer,  104  111. 
App.,  384. 

Thirdly,  the  bill  does  not  set  forth  any  facts  showing 
that  the  complainant  had  a  defense  to  the  action  brought 
against  him  before  the  justice.  The  weight  of  authority 
seems  decidedly  to  be,  that  even  though  a  defendant  has  not 
been  served  with  process,  he  should  not  be  relieved  in  equily 
without  showing  that  he  has  a  good  defense  on  the  merits, 
and  that  a  trial  on  the  merits  would  have  produced  a  dif- 
ferent result  Freeman  on  Judgments,  sec.  498 ;  Colson  v. 
Leitch,  110  111.,  504;  Buntain  v.  Blackburn,  Adm'r.,  27  111. 
406;  Combs  v.  Hamlin  Wizard  Oil  Co.,  58  111.  App.,  126; 
Geraty  v.  Druiding  et  al.,  44  111.  App.,  440 ;  Off  v.  Title  G. 
A.  &  T.  Co.,  87  111.  App.,  472 ;  Blackburn  v.  Bell,  91  III,  434. 

We  are  of  the  opinion  that  the  mere  assertion  in  the  bill 
42 
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tbat  the  appellee  had  a  good  defense  to  the  action^  and  that 
he  believes  that  Lasher  has  no  valid  and  existing  claim 
against  him,  is  not  sufficient  as  a  showing  of  a  meritorious 
defense.  The  bill  to  render  the  injunction  unobjectionable 
on  this  ground,  should  have  made  a  showing  of  the  matters 
in  controversy,  and  the  defense  relied  on,  or,  at  the  least,  if 
such  were  the  fact,  have  alleged  ignorance  by  the  defendant 
as  to  what  the  claim  of  complainant  was  based  on. 

Finally,  a  court  of  equity  cannot  properly  interfere  by  an 
injunction  against  the  enforcement  of  a  judgment  obtained 
without  due  service  of  process,  or  otherwise  either  void  or 
voidable,  so  long  as  there  remains  open  an  adequate  remedy 
at  law  by  appeal,  or  even  by  writ  of  error  or  certiorari. 
Oeraty  v.  Druiding  et  aL,  44  111.  App.,  440 ;  Alabama  Ins. 
Oo.  V.  Kingman  &  Co.,  21  111.  App.,  493;  Sullivan  v.  Nie- 
hoff,  27  111.  App.,  421;  Chapman  v.  Kane,  97  111.  App., 
.567;  Henion  v.  Pohl,  113  111.  App.,  100;  Crandall  v.  Bacon, 
20  Wis.,  671 ;  Hart  v.  Lazaron,  46  Geo.,  396.  In  the  cases  in 
which  similar  injunctions  have  been  sustained,  such  as  Wil- 
day  V.  McConnel,  63  111.,  278 ;  Moore  v.  Cohen,  70  111. 
App.,  160;  Kochman  v.  O'Neill,  102  IlL  App.,  475,  and  202 
111.,  112;  and  G.  T.  M.  Co.  v.  Schirmer  et  al.,  64  111.,  106, 
it  does  not  appear  that  any  remedy  at  law  was  left  open  to 
complainant.  In  the  case  at  bar  it  does  affirmatively  appear 
that  appellee  had  notice  that  such  a  judgment  was  threatened 
before  it  was  rendered,  and  that  when  he  filed  his  bill  the 
time  for  an  appeal  by  which  he  could  have  secured  a  trial 
de  novo  had  not  expired. 

*  The  order  of  the  Superior  Court  granting  the  injimction 
complained  of  is  reversed. 

Reversed. 
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ABANDONMENT. 


ii«»et»— what  essential  to  establish  abandonment  of.    p.  646. 
Criminal  prosecution  far  wife  abandonment — ^what  evidence  Incom- 

petent  In.    p.  49. 
when  Instruction  In,  Improperly  modified,    p.  49. 

ABATEMENT  OF  ACTION. 

Defendant—Tight  of,  to  prevent  abatement    p.  688. 
Replevinr-^OTder  decreeing  abatement  of  action  of.  Improper,    p.  588. 

ACTIONS  AND  DEFENSES. 

Abatement — ^rlght  of  defendant  to  prevent,    p.  688. 

Accident  insurance  policu — ^when  does  not  exclude  death  from  in- 
voluntary asphyxiation,    p.  402. 

Amendment — ^when  change  of  plaintiffs  unauthorized,    p.  284. 

Assault  and  battery— tmIq  of  evidence  pertaining  In  civil  action 
for.    p.  695. 

Assignee — ^when,  cannot  recover  assignment  of  wages,    p.  99. 

Assignment — ^how  character  of,  as  security,  established,    p.  272. 

Assumpsit — ^when  lies.    p.  11^. 

when  lies  to  recover  for  money  had  and  received,    p.  572. 

Bankrupt — ^when  may  not  prosecute  claim  after  discharge,    p.  645. 

Cause  of  action — ^what  does  not  bar.    p.  209. 

when  survives,    p.  588. 

Change  of  ownership — ^when,  will  not  defeat  recovery,    p.  144. 

Contributory  negligence — ^what  not,  in  action  for  killing  of  colt 
p.  122. 

Copartnership— when  not  established,    p.  480. 

Corporate  officers — what  essential  to  establish  personal  liability  of, 
under  section  18  of  General  Incorporation  Act    p.  480. 

Damages — when  error  to  refer  In  Instructions  to  amount  of.    p.  221. 

Death  caused  by  alleged  wrongful  oc*— time  within  which  action  for, 
must  be  commenced,    pp.  256.  284. 

Declaration — ^when  does  not  set  up  cause  of  action,    p.  132. 

Discharge  in  bankruptcy — ^when  action  not  defeated 'by.    p.  104. 

Duress — ^what  essential  to  recover  payments  made  under,    p.  542. 

Election — ^what  does  not  constitute,    p.  547. 

Equity — extent  of  relief  granted  by.    p.  126. 
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Estoppel — ^when  operates  to  preclude  action  for  money  bad  and  re- 
ceived,   p.  672. 

Eviction — ^what  does  not  constitute,    p.  397. 

Executors — ^when  responsible  to  estate,    p.  610. 

Fence—what  does  not  establish  liability  of  Company  for  failure  to. 
p.  122. 

Forcible  detainer-— when  Circuit  Court  acquires  Jurisdiction  of  a^ 
peal.    p.  325. 

Habeas  corpus — ^when  lies.    p.  497. 

Injunction — ^when  lies  for  inadequacy  of  legal  remedy.    ^  617. 

^when  lies  to  restrain  enforcement  of  ordinance,    p.  436. 

^when  lies  to  restrain  selling,  etc.,  publication,    p.  616. 

Insurance  policu — death  of  insured  held  not  to  have  occurred  in  8«ch 
manner  as  to  defeat  liability,    p.  93. 

when  award  under,  will  be  set  aside,    p.  126. 

^when  Joint  action  may  be  brought  upon.    p.  98. 

Libel — ^what  does  not  constitute,    p.  266. 

Malicious  interference — ^when  confers  right  of  action,    p.  476. 

Money  paid  out — when  cannot  be  recovered,    p.  443. 

Negligence — ^what  essential  to  recover  in  action  for  damages  charg- 
ing,   p.  108. 

New  cause  of  action — ^what  will  not  aid  in  determination  of  ques- 
tion as  to  whether  additional  counts  set  up.    p.  666. 

^when  additional  countis  do  not  set  up.    p.  209. 

when  additional  counts  set  up.    p.  666. 

Next  friend— relation  of,  to  action,    p.  221. 

Personal  obligation — ^when  arises  upon  order  placed  im  name  of 
another,    p.  384. 

Personal  property— ettect  of  possession  of.    p.  6. 

when  possession  of,  will  not  sustain  levy.    p.  58. 

Promise — ^when,  Inures  to  the  benefit  of  a  third  party,    p.  144. 

Release—how  ettect  of,  avoided,    p.  238. 

Replevin — ^when  justice  has  jurisdiction  of  action  of.    p.  266. 

Res  judicata — ^what  not,  in  action  under  Dram-Shop  Act  upon  bond, 
p.  79. 

Right  of  action — when  does  not  survive,    p.  476. 

Sheriff— when  need  not  bring  two  suits  on  replevin  bond.    p.  6. 

Statute  of  Frauds — ^when  written  promise  established,    p.  61. 

Statute  of  Limitations— ettect  of  acknowledgment  of  indebtedness, 
p.  384. 

Subrogation — who  not  volunteer,    p.  11. 

Trustees — ^what  does  not  defeat  right  to  recover^  upon  lease,    p.  148. 

when,  as  successors  to  original  trustees,  may  maintain  action. 

p.  148. 

Will  conte«f— how  right  of,  conferred,    p.  196. 

what  law  governs,    p.  196. 

when  must  be  Instituted,    p.  196. 
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ADMINISTRATION  OF  ESTATES. 

Clerical  help— risht  of  executors  to  employ,    p.  611. 
Distrilmtee — ^who  not,  within  meaning  of  statute  authorizing  garn- 
ishment of  executor  or  administrator,    p.  341. 
Executor — ^power  of,  before  probate,    p.  508. 
Executors — ^no  power  to  conduct  business,    p.  610. 

no  right  to  sell  on  credit    p.  611. 

right  of,  to  compensation,    p.  611. 

when  interest  chargeable  against    p.  611. 

when  jointly  liable  as  wrong-doers,    p.  611. 

when  responsible  to  estate,    p.  610. 

Garnishment — ^when  executor  not  subject  to.    p.  508. 

Real  estate — ^when,  cannot  be  sold  to  pay  debts  of  decedent    p.  246. 

Right  of  action — ^when  does  not  surrlve.    p.  475. 

Will  contest — ^how  right  of,  conferred,    p.  196. 

what  law  governs,    p.  196. 

AGENCY. 

'Agent— iwhen  forfeits  right  to  compensation,    p.  502. 

when  represents  company,    p.  93. 

Power  of  attorney— extent  of  authority  to  fill  blanks  in  aosignment 

of  salary,    p.  99. 
President — ^when  authority  of,  presumed,    p.  546. 
Public  oi/ldal — ^when  cannot  bind  city.    p.  542. 
Termination — ^when  not  established,    p.  629. 
When  established,    p.  629. 

AMENDMENTS  AND  JEOFAILS. 

Change  of  plaintiffs — when  unauthorized,    p.  284. 

Imposition  of  terms — ^when  proper,    p   153. 

Transcript — ^when  amendment  of.  cures  technical  defects,    p.  603. 

Verdict — ^when  amendment  of,  by  court,  proper,    p.  6. 

APPEALS  AND  ERRORS. 

Abstract — effect  of  failure  to  abstract  matter  relied  upon  as  error. 

p.  412. 

;  what  required  by  rule.    p.  206. 

—when  imperfect    p.  206. 

when  not  sufficient  for  review,    p.  136. 

Alimony— when  order  fixing,  will  not  be  reviewed  upon  the  facts. 

p.  422. 
Amended  transcript — ^when  cures  technical  defect    p.  603. 
Appellate  Court — ^how  far  former  decision  of,  binding  upon.    p.  588. 
Bill  of  exceptions — ^what  may  be  reviewed  notwithstanding,  does  not 

purport  to  contain  all  the  evidence,    p.  578. 
BiU  of  interpleader — when  appellant  cannot  complain  as  to  action 

taken  upon.    p.  112. 
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Coats — ^when  apportionment  of,  not  reviewed,    p.  611. 

Damages — ^when  error  to  refer  in  instructions  to  amount  of.    p.  221. 

when  failure  to  claim,  at  conclusion  of  declaration,  cannot  be 

taken  advantage  of.    p.  6. 
Decree  of  foreclosure — ^when  irregularity  in,  cannot  be  complained 

of.  p.  479. 
Erroneous  exclusion  of  evidence — ^when  will  not  reverse,    p.  BOA, 
Errors — ^when  cannot  be  reviewed,    p.  466. 
—-*  when  cannot  be  urged  on  appeal,    p.  265 

when  deemed  waived,    pp.  6,  152. 

when  party  cannot  avail  of.    p.  209. 

*— -  when  party  estopped  to  assign,    p.  209. 

who  cannot  urge.    p.  51. 

Evidence — ^when  admission  of,  cannot  be  complained  o£    p.  162* 

when  admission  of,  will  not  reverse,    p.  90. 

Exceptions — ^when  not  considered  on  appeal,    p.  611. 

Final  order — ^what  is.    p.  588. 

Finding  of  court — ^when  cannot  be  reviewed  as  to  matters  of  UlcL 

p.  39. 

when  set  aside,    p.  384. 

Forcible  detainer— irhen  Circuit  Ck>urt  acquires  jurisdiction  of  ap* 

peal.    p.  325. 
Hypothetical  question — ^when  objection  to,  will  not  avail,    p.  221. 
Injunctional  order — when  not  appealable,    p.  344. 
Instructions — ^when  alleged  errors  in,  will  not  be  reviewed,    p.  412^ 

when  errors  in.  will  not  reverse,    p.  578. 

Interlocutory  order — from  what,  appeal  does  not  lie.    p.  653. 
Judgment — ^formal  error  in,  will  not  reverse,    p.  259. 

when  form  of,  will  not  reverse,    p.  313. 

Jurisdiction — when  Circuit  Court  has,  at  particular  term.    p.  325. 

Jury — when,  should  pass  on  case.    p.  263. 

Motion  for  new  trial — right  as  to  time  to  prepare  for.    p.  604. 

when  overruling  of,  cannot  be  assigned  as  error,    p.  554. 

Motion  in  arrest — ^what  questions  reached  by.    p.  411. 
Objection — ^when  does  not  avail  on  appeal,    p.  199. 
Passion — when  verdict  not  held  the  result  of.    p.  412. 
Premature  suit — ^when  objection  X)t,  comes  too  late.    p.  411. 
Rebuttal — ^when  action  of  court  in  permitting  evidence  in,  will  not 

be  reviewed,    p.  232. 
Remwrks  of  conrf— when  exception  to,  sufficient    p.  430. 
Variance — cannot  be  first  raised  on  appeal,    pp.  75, 153. 
Verdict — when  amendment  of,  by  court,  proper,    p.  6. 

—  when  excessive,    p.  349. 

— <  when  irregularity  of,  will  not  reversa    p.  485. 

when  presumed  supported  by  the  evidence,    p.  138*. 

Verdicts — when  set  aside,    pp.  153,  603. 

—  when  not  disturbed,    pp.  90,  162,  821,  381,  536. 
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VerdicU — ^when  not  excessive,    pp.  23,  76,  232,  861»  595. 
Writ  of  error — ^when  dismissed,    p.  466. 

APPBLLATB  COURT. 

Former  decisions-how  far,  binding,    p.  588. 

Supreme  Court — ^Appellate  Court  bound  by  decisions  of.    p.  566;. 

APPB3LLATB  PRACTICE. 

Abstract — eftect  of  failure  to  abstract  matter  relied  upon  as  error. 

p.  412. 

what  required  by  rule.    p.  206. 

when  imperfect    p.  206. 

when  not  sufficient  for  review,    p.  136. 

AHmon]^— when  order  fixing,  will  not  be  reviewed  upon  the  facts.. 

p.  422. 
Amended  transcript — ^when  cures  technical  defect    p.  603. 
Appellate  Court — ^bound  by  decisions  of  Supreme  Court    p.  566. 

how  far  former  decision  of,  binding  upon.    p.  588. 

Bill  of  exceptions — ^what  may  be  reviewed  notwithstanding,  does  not- 

purport  to  contain  all  the  evidence,    p.  578. 
Bill  of  interpleader — when  appellant  cannot  complain  as  to  action 

taken  upon.    p.  112. 
Costs — ^when  apportionment  of,  not  reviewed,    p.  611. 
Damages — ^when  failure  to  claim,  at  conclusion  of  declaration,  can« 

not  be  taken  advantage  of.    p.  6. 
Decree  of  foreclosure — ^when  bill  will  not  sustain,    p.  339. 

when  irregularity  in,  cannot  be  complained  of.    p.  479. 

Erroneous  exclusion  of  evidence — ^when  will  not  reverse,    p.  604- 
Errors — ^when  cannot  be  reviewed,    p.  466. 

when  cannot  be  urged  on  appeal,    p.  265. 

when  deemed  waived,    pp.  6,  152; 

when  party  cannot  avail  of.    p.  209. 

^when  party  estopped  to  assign,    p.  209. 

^who  cannot  urge.    p.  51. 

Evidence — ^when  admission  of,  cannot  be  complained  of.    p.  152^ 

when  admission  of,  will  not  reverse,    p.  90. 

Exceptions — ^when  not  considered  on  appeal,    p.  611. 

Final  orders— what  is.    p.  588. 

Finding  of  chancellor — when  not  disturbed,    p.  112. 

Finding  of  court — ^when  cannot  be  reviewed  as  to  matters  of  fiuit^ 

p.  39. 

^when  set  aside,    p.  384. 

Forcible  detainer — ^when  Circuit  Court  acquires  jurisdiction  of  ap^ 

peal.    p.  S25. 
Hypothetical  question — ^when  objection  to,  will  not  avail,    p.  221.. 
Infunctional  orders— when  not  appealable,    p.  844. 
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Instructions — ^when  alleged  errors  in,  will  not  be  reviewed,    p.  412. 

when  errors  in,  will  not  reverse,    p.  578. 

Interlocutory  order — from  what,  appeal  does  not  lie.    p.  653. 
Judgment— tormad  error  in,  will  not  reverse,    p.  259. 

when  form  of,  will  not  reverse,    p.  313. 

Jurisdiction — ^when  Circuit  Court  has,  at  particular  term.    p.  325. 

Jury — when,,  should  pass  on  case.    p.  263. 

Motion  for  new  trial — aright  as  to  time  to  prepare  for.  '  p.  604. 

when  overruling  of,  cannot  be  assigned  as  error,    p.  554. 

Motion  in  arrest — ^what  questions  reached  by.    p.  411. 
O^iection— when  does  not  avail  on  appeal,    p.  199. 
Passion — when  verdict  not  held  the  result  of.    p.  412. 
Premature  suit — ^when  objection  of,  comes  too  late.    p.  411. 
Rebuttal — when  action  of  court  in  permitting  evidence  in,  will  not 

be  reviewed,    p.  232. 
Remarks  of  court — ^when  exception  to,  sufficient,    p.  430. 
Tariance— cannot  be  first  raised  on  appeal,    pp.  75,  153: 
Verdict — ^when  amendment  of,  by  court,  proper,    p.  6. 

when  excessive,    p.  349. 

when  irregularity  of,  will  not  reverse,    p.  485. 

when  presufned  supported  by  the  evidence,    p.  138. 

Verdicts — ^when  set  aside,    pp.  153,  603. 

when  not  disturbed,    pp.  90,  162,  321,  381,  536. 

— t  when  not  excessive,    pp.  23,  75,  232,  361,  595. 
Writ  of  error — when  dismissed,    p.  466. 

APPLICATION  OF  PAYMENT. 
Election — effect  of.    p.  611. 

ARBITRATION  AND  AWARD. 
Insurance  policy — when  award  under,  will  be  set  aside,    p.  IM. 

ASSAULT  AND  BATTERY. 
Rule  of  evidence — ^pertaining  in  civil  action  for.    p.  595. 

ASSIGNMENTS. 

Admitted — ^when  assignment  improperly,    p.  104. 
Assignee — ^when,  cannot  recover  assignment  of  wages,    p.  99. 
Character  of  assignment — ^how  established,    p.  272. 
Power  of  attorney — extent  of  authority  to  fill  blanks  in  assignment 
of  salary,    p.  99. 

ASSUMPSIT. 

Election — what  does  not  constitute,    p.  547. 

Estoppel — when  operates  to  preclude  action  for  money  had  and  re- 
ceived,   p.  572. 
Money  had  and  received — ^when  assumpsit,  lies  to  recover,    p.  572. 
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Money  paid  o«t— when  cannot  be  recovered,    p.  443. 

Personal  ohligatUm — ^when  arises  upon  order  placed  in  name  of 

another,    p.  884. 
Promise — ^when,  inures  to  the  benefit  of  a  third  party,    p;  144. 
When  lies.    p.  116. 

ATTACHMENT. 
Diemisaal — ^when  cannot  be  complained  ot    p.  873. 

ATTACHMENT  AND  GARNISHMENT. 
Distributee — who  not,  within  meaning  of  statute  authorizing  gamisk- 

ment  of  executor  or  administrator,    p.  341. 
Qamishment — what  cannot  be  reached  by.    p.  373. 

BANKRUPTCY. 

Abandonment  of  assets — ^what  essential  to  establish,    p.  646. 

DfocAori^e— when  action  not  defeated  by.    p.  104. 

when  bankrupt  may  not  prosecute  claim  after,    p.  645. 

BILLS  AND  NOTES. 

Ultra  vires — ^when  endorsement  of  note  by  corporation  not    p.  646. 

BILLS  OF  EXCEPTIONS. 

Certificate  of  6iH(f6nce— what  does  not  constitute,    p.  35. 

Decree — when  evidence  need  not  be  preserved  in  order  to  support 
p.  422. 

Errors  assigned  upon  instructions — ^when  bill  of  exceptions  suffi- 
ciently states  evidence  to  justify  review  of.    p.  678. 

Reviewed — ^what  may  be,  notwithstanding  does  not  purport  to  coa- 
tain  all  the  evidence,    p.  678. 

BILLS  OF  EXCHANGE. 

"Notes — what  evidence  of  payment  of.    p.  469. 

Ultra  vires — when  endorsement  of  note  by  corporation  not    p.  546. 

BILLS  OF  INTERPLEADER. 

See    INTEBPLEADEB. 

BILL  OF  PARTICULARS. 

Record — ^when  bill  of  particulars  not  part  of.    p.  629. 

BONDS. 

Executors-^vfhen  interest  chargeable  against    p.  611. 

when  responsible  to  estate,    p.  610. 

S?iert/r— when  need  not  bring  two  suits  on  replevin  bond.    p.  6. 
Res  judicata — ^what  not,  in  action  under  Dram-Shop  Act  upon  bond, 
p.  79. 
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CHANCBRY. 
AZimony— when  order  fixing,  will  not  be  reviewed  upon  the  facts. 

p.  422. 
Bin  of  compZaint— when  properly  dismissed,    p.  646. 
Bill  of  interpleader— whea  appellant  cannot  complain  as  to  action 

taken  upon.    p.  112. 
Certificate  of  evidence — ^what  does  not  constitute,    p.  36. 
Collection  of  ituli)Fmen^— when  injunction  restraining,  does  not  lie 

p.  664. 
Contract — when  will  not  be  taken  as  void  in  a  court  of  equity,  p.  276. 
Co«t^— when  apportionment  of,  not  reviewed,    p.  611. 
Decree— when  evidence  need  not  be  preserved  in  order  to  support. 

p.  422. 

when  exceptions  to,  not  considered  on  appeal,    p.  611. 

when  not  stricken  from  the  files,    p.  61. 

Decree  of  forcloeure—when  pr^nlses  may  be  released  from  operar 

tion  of.    p.  478. 
i^auity— extent  of  relief  granted  by.    p.  126. 
Finding  of  chancellor — ^when  not  disturbed,    p.  112. 
Former  adjudication — ^what  does  not  afFect  bar  of.    p.  646. 
Hearing — ^may  be  had  upon  original  bill,  notwithstanding  cross-bill 

not  at  issue,    p.  623. 
Injunction — a^inst  whom,  cannot  issue,    p.  664. 

what  essential  to  granting  of.    p.  664. 

what  essential  to  proper  issuance  of,  without  notice,    p.  387. 

when  lies  for  inadequacy  of  legal  remedy,    p.  617. 

when  lies  to  restrain  enforcement  of  ordinance,    p.  436. 

when  lies  to  restrain  selling,  eta,  publication,    p.  616. 

when  properly  dissolved,    p.  86. 

Injunctional  order — ^when  not  appealable,    p.  344. 
Insurance  policy — when  award  under,  wlU  be  set  aside,    p.  126. 
Interlocutory  order— from  what,  appeal  does  not  lie.    p.  663. 
Lease — ^when  terms  of,  as  to  character  of  demised  premises,  may  be 

enforced  by  Injunction,    p.  139. 
Parties — ^when  all,  in  Interest,  need  not  join  as  complainants,    p.  628. 
i^eceiver— when  appointment  of,  improper,    p.  627. 
Res  judicata— vrhen  appears,    p.  646. 
Status  quo — ^propriety  of  court  in  maintaining,    p.  344. 
Subrogation — ^who  entitled  to.    p.  11. 
who  not  volunteer,    p.  11. 

CHILDREN. 
Custody  of  cMZd— how  determined,    p.  497. 

f^mpZoymenf— construction  of  statute  prohibiting,  of  children  at 
particular  work.    p.  173. 

CIRCUIT  COURT. 
Jurisdiction— when  Circuit  Court  has,  at  particular  term.    p.  825. 
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CITIES,  VILLAGES  AND  TOWNS. 

City  council — ^what  within  power  of.    p.  436. 
Public  o^Hcidl — ^when  caHnot  bind  city.    p.  542. 
£treets^~whAt  city  not  authorized  to  do.    p.  494: 

COLLATERAI.  SECURITY. 

ABsigtiment — ^how  character  of,  as  security,  established,    p.  272. 

COMMON  CARRIERS. 

Carrier  of  pasaengera — extent  of  obligation  of.    p.  382. 

Collision — ^when  proof  of,  does  not  raise  presumption  of  negligence. 

p.  4S1. 
Crossings — ^instructions  as  to  duties  of  railroad  companies  at,  ap- 

proved,    p.  564. 
—  what  will  not  aifect  obligations  of  owners  of  tracks  constitut- 
ing,   p.  564. 
Fence — what  does  not  establish  liability  of  company  for  failure  to. 

p.  122. 
Negligence — ^how  question  as  to  whether  overcrowding  of  cars  is, 

determined,    p.  182. 

when  carrier  has  burden  to  overcome  charge  of.    p.  181. 

^when  carrier  not  guilty  of,  towards  passenger,  who  was  about  to 

alight    p.  456. 

when  question,  of,  must  be  submitted  to  Jury.    p.  627. 

Overcrowding  of  cars — ^what  will  not  relieve  carrier  of  liability  from. 

p.  527. 
Passenger — duty  of  carrier  towards,    p.  181. 

limit  of  liability  of  carrier  to.    p.  457. 

when  guilty  of  contributory  negligence,    p.  393. 

when  may  alight  from  car.    p.  861. 

Railroad  crossings — duty  of  electric  railroad  company  at.    p.  813. 

CONSIDERATION. 

Cuaranty— what  prima  facie  evidence  of  consideration  for.    p.  854. 

what  sufficient  consideration  to  support,    p.  355. 

Illegality— what  essential  to  establish,    p.  472. 

CONTRACTS. 

Consideration— wh&t  essential  to  establish  illegality  of.    p.  472. 

Construction — ^when  third  party  cannot  rely  upon  particular  con- 
struction  of.    p.  373. 

Construe — who  may  not,  so  as  to  bind  principal,    p.  373. 

Court  of  equity — ^when  contract  will  not  be  taken  as  void  in  a. 
p.  275. 

Evidence— when,  as  to  contract  Improper,    p.  104. 
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Guaranty — ^what  prima  facie  evidence  of  consideration  for.    p.  354. 

what  sufficient  consideration  to  support    p.  355. 

Highway  commis8ioner»—-wlieji  contract  of,  not  ultra  vires,    p.  251. 

Illegal — ^when  contract  not.    p.  373. 

Insurance  policy — ^how  construed,    pp.  126,  402. 

when  sole  ownership  clause  of,  not  valid,    p.  67. 

Power  of  attorney — extent  of  authority  to  fill  blanks  in  assignment 

of  salary,    p.  99. 
Separate  instruments — ^when  construed  as  one.    p.  99. 
Ultra  vires — ^when  endorsement  of  note  by  corporation  not    p.  546. 

CONTRIBUTORY  NEGLIGBNCE. 

Killing  of  colt — what  not  contributory   negligence   in  action   for. 

p.  122. 
Negligence — when  carrier  not  guilty  of,  towards  passenger,  who  was 

about  to  alight    p.  456. 
Ordinary  care — essential  to  recovery  in  action  for  personal  injuries. 

p.  393. 

how  question  of,  determined,      pp.  389,  393. 

Passenger — ^when  guilty  of  contributory  negligence,    p.  393. 

when  not  guilty  of  contributory  negligence,    p.  317. 

Troweling  upon  public  street — ^when  person,  not  guilty  of  contriba- 

tory  negligence,    p.  389. 
What  is:    p.  579. 
When  established,    pp.  303,  328. 

CORPORATIONS. 

Corporate  ofjlcers — ^what  essential  to  establish  personal  liability  of, 

under  section  18  of  General  Incorporation  Act    p.  430. 
President— when  authority  of,  presumed,    p.  546. 
Shares  of  stock — ^when  reissuance  of,  cannot  be  questioned,    p.  672. 

when  reissuance  of,  valid,    p.  572. 

Ultra  vires — ^when  contract  of  highway  commissioners  not    p.  251. 
when  endorsement  of  note  by  corporation  not      p.  546. 

COSTS. 

ApportUmment — when  not  reviewed,    p.  611. 

CRIMINAL  LAW. 

Verdict — ^when  not  disturbed,    p.  381. 

Wife  abandonment— whtit  evidence  incompetent  In  prosecution  for. 

p.  49. 
when  instruction  in  prosecution  for,  improperly  modified,    p.  49. 

CROSS-BILLS. 

Hearing— mSLj  be  had  upon  original  bill,  notwithstanding  crose-bill 
not  at  issue,    p.  523. 
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DAMAGES. 

Instructions — ^when  error  to  refer  in,  to  amount  of  damages,    p.  221. 
Malicious  prosecution — ^what  proof  of  actual  damage  In  action  for. 

p.  411. 
Measure  of  damages — ^when  instruction  as  to,  erroneous,    p.  221. 

DECLARATIONS. 

Assumpsit — ^when  lies.    p.  116. 

Averment  of  damages — effect  of,  at  conclusion  of  declaration,    p.  411. 
BUI  of  particulars — ^wben  omissions  in,  immateriaL    p.  61. 
Cause  of  action — when  declaration  does  not  state,    p.  132. 
Damages — ^when  error  to  refer  in  instructions  to  amount  of.    p.  221. 
when  failure  to  claim,  at  conclusion  of  declaration,  cannot  be 

taken  advantage  of.    p.  6. 
Demurrer — ^how  declaration  considered  when  tested  by.    p.  132. 

when  declaration  not  obnoxious  to.    p.  485. 

How  construed,    p.  182. 

Motion  in  arrest — ^what  questions  reached  by.    p.  411. 

New  cause  of  action — ^what  will  not  aid  in'  determination  of  question 

as  to  whether  additional  counts  set  up.    p.  566. 

when  additional  counts  do  not  set  up.    p.  209. 

when  additional  counts  set  up.    p.  566. 

Next  friend — ^relation  of,  to  action,    p.  221. 

Proof — what    sufficient    to    sustain    recovery    under    declaration. 

p.  528. 
Variance — cannot  be  first  raised  on  appeal,    pp.  75,  153. 

clerical  errors  do  not  constitute,    p.  603. 

when  does  not  exist    p.  169. 

DECREES. 

Alim^mv — when  order  fixing,  will  not  be  reviewed  upon  the  facts. 

p.  422. 
Evidence — ^when  need  not  be  preserved  in  order  to  support  decree. 

p.  422. 
Exceptions — ^when  not  considered  on  appeal,    p.  61L 
Stricken  from  files — ^when  decree  not    p.  51. 

DEFINITIONS. 
Public  grist  mill — ^what  not  a.    p.  42. 

DEMURRERS. 
Declaration — how  considered  when  tested  by  demurrer,    p.  182. 

when  does  not  set  up  cause  of  action,    p.  132. 

when  not  obnoxious  to  demurrer,    p.  485. 

DEVASTAVIT. 
Executors — ^when  interest  chargeable  against    p.  61L 
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dismissals. 

ReinatatemenP—wlien  discretion  in  refusing,  not  abused,    p.  465. 
Writ  of  error — ^when  dismissed,    p.  466. 

DIVORCE. 

Alimony— when  order  fixing,  will  not  be  reviewed  upon  the  focts. 

p.  422. 
Solicitor's  fees — ^when  form  of  allowance  of,  in  divorce  case,  not 

improper,    p.  423. 

DRAM-SHOP  ACT. 

Impeachment — ^what  proper  by  way  of.    p.  79. 
Release — ^how  effect  of,  avoided,    p.  238. 

Res  judicata — what  not,  in  action  under  Dram-Sh<^  Act  upon  bond, 
p.  79. 

DURBSa 

Payments — ^what  essential  to  recover,  made  under  duress,    p.  642. 
•    ELECTION. 

Application  of  payment — effect  of  election  as  to.    p.  611. 
What  does  not  constitute,    p.  547. 

EMPLOYMENT. 

<Jhildren — construction  of  statute  prohibiting  emplosrment  of,  at  par- 
ticular work.      D.  173. 

Extra-hazardous  employment — ^what  does  not  excuse  employment  oi 
child  at.    p.  173. 

ESCROWS. 

Released — ^when  money  placed  in  escrow,    p.  443. 

ESTOPPEL. 

Action  for  money  had  and  received — ^when  estoppel  operates  to  pre- 
clude,   p.  572. 

Admissions — ^when  binding  upon  others  than  party  making  them, 
p.  153. 

Error — ^when  party  estopped  to  assign,    p.  209. 

Former  adjudication — what  does  not  affect  bar  of.    p.  645. 

Res  ittdicafa— when  appears,    p.  645. 

EVIDENCE. 

Admission — ^when,  will  not  reverse.,    p.  248. 

Admission  of  evidence — ^when  cannot  be  complained  of.    p.  152. 

Admissions — ^when  binding  upon  others  than  party  making  them. 

p.  153. 
Age — how  proof  of,  may  be  made.    p.  173. 
what  competent  to  contradict  purported,    p.  178. 
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^ijpenoy— termination  of,  held  not  established,    p.  629. 

when  established,    p.  629. 

Assault  and  hatterp — ^rule  of  evidence  pertaining  in  civil  action  for. 

p.  595. 
AssignmenP—when  properly  admitted,    p.  104. 
Assumed  risk — ^what  evidence  competent  upon  question  of.    p.  199. 
Bill  of  comprint— when  incompetent  as  evidence,    p.  604. 
Collateral  matters — ^when  proof  of,  immaterial,    p.  148. 
Collision — ^when  proof  of,  does  not  raise  presumption  of  negligence. 

p.  481. 
Contract — ^when  evidence  as  to,  improper,    p.  104. 
Credibility  of  vHtnesses— when  instruction  upon,  erroneous,    p.  169. 
Criminal  prosecution  for  wife  abandonment — ^what  evidence  incom- 
petent in.    p.  49. 
Cross-examination — when  improperly  restricted,    pp.  169,  173. 
Custom — ^when  competent    p.  360. 

Declaration — ^what  sufficient  proof  to  sustain  recovery  under,    p.  628. 
£lrroneous  exclusion  of  evidence — ^when  will  not  reverse,    p.  604. 
Excessive  speed — when  evidence  tends  to  prove,    p.  182. 
Expert  testimony — what  competent  by  way  of.    p.  361. 
Ouaranty — ^what  prim^i  fade  evidence  of  consideration  for.    p.  354. 
'  habits  of  care — ^when  evidence  of,  competent,    p.  298. 
Mearsay — ^when  competent    p.  604. 

Jlypothetical  question — ^when  objection  to,  will  not  avail,    p.  221. 
Impeachment — ^what  proper  by  way  of.    p.  79. 
Insurance  policy — ^burden  to  establish  cancellation  of.    p.  67. 
Judicial  notiee-rot  what  taken,    p.  436. 
Malicious  prosecution — what  proof  of  actual  damage  in  action  for. 

p.  411. 
Negligence — when  carrier  has  burden  to  overcome  charge  of.    p.  181. 
Next  friend — relation  of,  to  action,    p.  221. 
^ote»-7-what  evidence  of  payment  of.    p.  469. 
Pain — ^when  complaints  of,  proper,    p.  361. 
Place  of  acddent—when  condHlons  prior  to  injury  incompetent 

p.  173. 
Preponderance  of  evidence — ^when  instruction  should  require  proof 

to  be  made  by.    p.  221. 
Rebuttal — when  action  of  court  in  permitting  evidence  in,  will  not 

be  reviewed,    p.  232. 
Re-direct  examination — ^what  proper  upon.    p.  361. 
Reverse — ^when  admission  of  evidence  will  not    p.  90. 
Rules — ^when  competent  upon  charge  of  negligence,    p.  361. 
Sale  and  delivery — how  proof  of,  made.    p.  629. 
Secondary  evidence — ^when  admission  of,  not  error,    p.  355. 
Transactions  between  deceased  parties — ^what  evidence  competent  to 

Bhow.    p.  83. 
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Transcript  of  justice — when  competent  in  action  for  malicious  proee- 

cution.    p.  412. 
Vdlue  of  services — ^when  regular  per  diem  charge  of  attorney  does 

not  tend  to  prove,    p.  169. 
Waiver — ^when  evidence  competent  to  show.    p.  152. 
Witness — ^when  incompetent    p.  83. 

wife  of  next  friend  competent  as.    p.  221. 

EXCEPTIONS. 

Bill  of  exceptions — ^what  may  be  reviewed  notwithstanding,  does  not 

purport  to  contain  all  the  evidence,    p.  578. 
Rerriarks  of  court — when  exception  to,  sufficient    p.  430. 

EXECUTORS  AND   ADMINISTRATORS. 

Clerical  ^{p— right  of  executors  to  employ,    p.  611. 
Compensation — extent  of  right  of  executors  to.    p.  611. 
Conduct  business — ^power  of  executors  to.    p.  ©10. 
Credit — right  of  executors  to  sell  on.    p.  611. 

Distributee — ^who  not,  within  meaning  of  statute  authorising  garnish- 
ment of  executor  or  administrator,    p.  341. 
Executor — power  of,  before  probate,    p.  508. 
Oamishment — when  executor  not  subject  to.    p.  508. 
Interest — ^when  executors  chargeable  with.    p.  611. 
Real  estate— when,  cannot  be  sold  to  pay  debts  of  decedent    p.  246. 
Responsibility  to  estate — when  arises,    p.  610. 
Right  of  action — ^when  does  not  survive,    p.  475. 
Wrong-doers — ^when  executors  Jointly  liable  as.    p.  611. 

FENCES. 

Failure  to  fence — ^what  does  not  establish  liability  of  railroad  com- 
pany for.    p.  122. 

FINDINGS  OF  COURT. 

Finding  of  chancellor — when  not  disturbed,    p.  112. 

Matters  of  fact — ^when  finding  of  court  will  not  be  reviewed  as  to. 

p.  39. 
When  set  aside,     p.  384. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer— when  Circuit  Court  acquires  jurisdiction  of  ap- 
peal,   p.  325. 
Judgment — how  aided,    p.  428. 

when  sustained,    p.  428. 

FORECLOSURE. 

Decree  of  foreclosure — ^when  bill  will  not  sustain,    p.  389. 

when  irregularity  in,  cannot  be  complained  of.    p.  479. 
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Decree  of  foreclosure — when  premises  may  be  released  from  opera- 
tion of.    p.  478. 
Receiver — when  appointment  of,  improper*  p.  627. 

FRATERNAL  BENEFIT  SOCIETIES. 

Accident  insurance  policy — ^when  does  not  exclude  death  from  in- 
voluntary asphyxiation,    p.  402. 

Agent — when  represents  company,    p.  93. 

Insurance  policy — burden  to  establish  cancellation  of.    p.  67. 

death  of  insured  held  not  to  have  occurred  in  such  manner  as 

to  defeat  liability,    p.  93. 

how  construed,    pp.  126,  402. 

when  award  under,  will  be  set  aside,    p.  126. 

when  does  not  lapse,    p.  93. 

when  Joint  action  may  be  brought  upon.    p.  98. 

^when  sole  ownership  clause  of,  not  valid,    p.  67. 

Proofs  of  loss — when  waived,    p.  126. 

GARNISHMENT. 

^Attachment — when  dismissal  of,  cannot  be  complained  of.    p.  373. 
Distributee — ^who  not,  within  meaning  of  statute  authorizing  garn- 
ishment of  executor  or  administrator,    p.  341. 
When  executor  not  subject  to,   p.  508. 
What  not  subject  to.    p.  373. 

GRIST   MILLS. 
What  not.    p.  42. 

HABEAS  CORPUS. 

Custodff  of  child — how  determined,    p.  497. 
When  lies.    p.  497. 

Writ  of  error — ^when,  lies  to  review  judgment  in  habeas  corpus 
proceeding,    p.  497. 

HIGHWAY  COMMISSIONERS. 
Ultra  firea— when  contract  of  highway  commissioners  not    p.  251. 

HUSBAND  AND  WIFE. 
J?1M^lm<^— extent  of  duty  of,  to  provide  home  for  his  wife.    p.  49. 

INJUNCTIONS. 

Collection  *of  judgment—vrhen  injunction  restraining,  does  not  lie. 

p.  654. 
Dissolved — ^when  injunction  properly,    p.  35. 

Enforcement  of  ordinance — when  injunction  lies  to  restrain,    p.  436. 
Granting — ^what  essential  to.    p.  654. 

Inadequacy  of  remedy — ^when  injunction  lies  for.     p.  517. 
Injunctional  order— when  not  appealable,    p.  344. 
Issuance  without  notice — what  essential  to.    p.  337. 
43 
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J««tte— against  whom  injunction  cannot    p.  954. 

Lease — ^when  terms  of,  as  to  character  of  demised  premises,  may  be 

enforced  by  injunction,    p.  139. 
Publication — ^when  injunction  lies  to  restrain  selling  of.    p.  516. 
Status  <7iiO— propriety  of  court  in  maintaining,    p.  344. 
Streets — ^what  city  not  authorized  to  do.    p.  494. 

INSTRUCTIONS. 

Abstract  propositions  of  law — ^when  does  not  contain,    p.  654. 

Assume  facts — ^when  instruction  may.    p.  221. 

Bill  of  exceptions — ^when,  sufficiently  states  evidence  to  Justify  re* 
view  of  errorq  assigned  upon  instructions,    p.  578. 

Correct  proposition  of  law — ^when  instruction  may  be  refused  not- 
withstanding it  contains,    p.  232. 

Credit)llity  of  i€itnesses — ^when  instruction  upon,  erroneous,    p.  169. 

Crossings — instructions  as  to  duties  of  railroad  companies  at,  ap- 
proved,   p.  554. 

Damages — ^when  error  to  refer  in  instructions  to  amount  of.  p.  221. 

Errors — when  will  not  be  reviewed,    p.  412. 

when  will  not  reverse,    p.  578. 

^ellov>servant  rwJc— when  instruction  as  to,  properly  refused, 
p.  349. 

**If  any" — ^when  use  of,  will  not  reverse,     p.  678. 

Inaccuracies — ^when  will  not  reverse,    p.  27. 

Libel — ^when  instructions  in  action  for,  erroneous,    p.  265. 

Material  allegations — instructions  must  not  ignore,    p.   209. 

Matters  not  relied  upon  in  pleadings — instructions  must  not  relate 
to.    p.  402. 

Measure  of  damages — ^when  instruction  as  to,  erroneous,    p.  221. 

Negligence — instruction  upon,  held  prejudicial,    p.  554. 

when  instruction  upon,  erroneous,    pp.  75,  627. 

Pain — ^when  instruction  allowing  compensation  for,  proper,    p.  23. 

Particular  evidence — instructions  must  not  single  out    p.  361. 

Partnership  liability — ^when  instruction  with  respect  to,  improperly 
given,    p.  430. 

Peremptory  instruction — ^rule  where  complained  of.    p.  456. 

when  should  be  given,    p.  306. 

Predicated  upon  the  evidence — instructions  should  be.    p.  288. 
Preponderance  of  evidence — ^when  instruction  should  require  proof  to 
be  made  by.    p.  221. 

when  instruction  upon,  improper,    p.  332. 

Relate  to  the  facts — instructions  should  not    p.  469. 
Release — instruction  should  not  ignore,    p.  238. 
Relevant  evidence — instruction  must  not  ignore,    p.  647. 

Right  of  recovery — instruction  as  to,  where  action  was  between  pas- 
senger and  carrier,  approved,    p.  182. 
when  instruction  uoon,  erroneous,    p.  27. 
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Special  interrogatoriea — when  giving  by  court  without  preyious  sub- 

miBsion  to  counsel,  not  error,    p.  586. 
Bum  up  entire  case — ^when  instruction  need  not    p.  232. 
Supported  J>y  evidence — instructions  must  be.    p.  209. 
Theory  of  recovery— instructions  should  not  ignore,    pp.  182,  288, 

647,  555. 
Uncontradicted   evidence — ^instructions   must   not   be   contrary   to. 

p.  402. 
Undue  prominence  to  particular  evidence — instruction  should  not 

give.    p.  288. 
Wife  abandonment — ^when  instruction  in  prosecution  for,  improperly 

modified,    p.  49. 

INSURANCE. 

Accident  insurance  policy — ^when  does  not  exclude  death  from  in- 
voluntary asphyxiation,    p.  402. 

Agent — ^when  represents  company,    p.  93. 

Change  of  ownership — ^what  not  notice  of.    p.  144. 

when,  will  not  defeat  recovery,    p.  144. 

Insurance  policy — ^burden  to  establish  cancellation  of.    p.  67. 

death  of  insured  held  not  to  have  occurred  in  such  manner  as 

to  defeat  liability,    p.  93. 

— —  how  construed,    pp.  126,  402. 

when  award  under,  will  be  set  aside,    p.  126. 

when  does  not  lapse,    p.  93. 

1  when  Joint  action  may  be  brought  upon.    p.  93. 

when  sole  ownership  clause  of,  not  valid,    p.  67. 

Proofs  of  Io«»— when  waived,    p.  126. 

INTBRBST. 
Compound  interest— when  allowance  of,  improper,    p.  602. 
Executors — ^when  interest  chargeable  against    p.  611. 

INTERPLEADER. 

Bin  of  interpleader— vrlien  appellant  cannot  complain  as  to  action 
taken  upon.    p.  112. 

JUDQBIENTS,  DECREES  AND  EXECUTIONS. 

AHutony— when  order  fixing,  will  not  be  reviewed  upon  the  facts. 

p.  422. 
California  Iaii>— contruction  placed  upon.    p.  847. 
Collection  of  judgment— when  injunction  restraining,  does  not  lie. 

p.  664. 
Decree  of  foreclosure— when  bill  will  not  sustain,    p.  339. 
^—  when  irregularity  in,  cannot  be  complained  of.    p.  479. 
Decree— when  evidence  need  not  be  preserved  in  order  to  support 

p.  422. 
when  not  stricken  from  the  files,    p.  51. 
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Judgment — formal  error  In,  will  not  reverse,    p.  259. 

when  form  of,  will  not  reverse,    p.  313. 

Judicial  proceedings — effect  given  to,  of  sister  states,    p.  347. 
Personal  property — ^when  possession  of,  will  not  sustain  levy.    p.  58. 
Scire  facias — ^when  issuance  of,  proper,    p.  588. 

JURISDICTION. 

Circuit  Court — ^when,  has  Jurdiction  at  particular  term.    p.  325. 
Forcible  detainer— when  Circuit  Court  acquires  Jurisdiction  of  ap- 
peal,   p.  325. 

JUSTICES  OF  THE  PEACE. 

Injunction — against  whom,  cannot  issue,    p.  654. 

Replevin — ^when  Justice  has  jurisdiction  of  action  of.    p.  206. 

Exceptions — ^when  not  considered  on  appeal,    p.  611. 

LANDLORD   AND   TENANT. 

Eviction^what  does  not  constitute,    p.  397. 

Lease — ^when  terms  of,  as  to  character  of  demised  premises,  may  be 

enforced  by  injunction,    p.  139. 
trustees — ^what  does  not  defeat  right  tof  recover  upon  lease,    p.  148. 
when,  as  successors  to  original  trustees,  may  maintain  action. 

p.  148. 

LIBEL. 

See  Slander  and  Libel. 

LICENSES. 

One  license — two  saloons  cannot  be  run  under,    p.  542. 

MALICIOUS  PROSECUTION. 

Ac<{07»— when  not  prematurely  brought,    p.  411. 
Actual  damage — ^what  proof  of,  in  action  for  malicious  prosecu- 
.      tion.    p.  411. 

^Transcript  of  justice-^when  competent  in  action  for  malicious  pros< 
ecution.    p.  412. 

MASTER  AND  SERVANT. 

'Appliances — ^what  does  not  exci^se  master  from  duty  to  exercise 

reasonable  care  with  respect  to.     p.  288. 
what  neglect  of  duty  of  master  to  furnish  reasonably  safe. 

p.  349. 
Assumed  risk-^whst  evidence  competent  upon  question  of.    p.  199. 

what  is.     p.  192. 

what  not     p.  369. 

when  defense  of,  applies,    p.  298. 

when  defense  of,  sustained,     p.  488. 
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Assumed  risk — when  injury  the  result  of.    p.  18. 

when  promise  of  niaster  to  repair,  does  not  prevent  operation 

of  doctrine  of.     p.  488. 

Collision — when  proof  of,  does  not  raijse  presumption  of  negligence, 
p.  481. 

Contributory  negligence — when  established,     pp.  303,  328. 

Death  caused  J>y  alleged  wrongful  act — ^time  within  which  action 
for,  must  be  commenced,    pp.  256,  284. 

Declaration — ^what  sufficient  proof  to  sustain  recovery  under,    p.  528. 

Extrorhazardous  employment — what  does  not  excuse  employment 
of  child  at.      p.  173. 

when  recovery  sustained  in  action  arising  by  reason  of.  p.  166. 

FeUou^-servant  rule — ^when,  does  not  apply,    pp.  349,  369. 

when  instruction  as  to,  properly  refused,     p.  349. 

FellotD^ervants — ^when  defense  of,  cannot  be  raised,    p.  23. 

when  question  as  to  who  are,  becomes  one  of  law.    p.  294. 

who  may  be.     p.  294. 

who  not    p.  199. 

Ba^ts  of  care — when  evidence  of,  competent     p.  298. 

Master — duty  of,  with  respect  to  employment  of  competent  serv- 
ants,   p.  278. 

Master  and  servant — how  complaint  of  latter,  and  promise  of  former, 
may  be  made.    p.  310. 

Master's  command — ^when  servant  may  recover  when  injured  while 
obeying,     p.  869. 

Master's  duty— to  control  appliances,    p.  199. 

Negligence — what  essential  to  recover  in  action  for  damages  charg- 
ing,    p.  108. 

when  instruction  upon,  erroneous,    p.  75. 

Ordinary  care — ^what  not  incompatible  with  exercise  of.    p.  259. 

Pain — ^when  instruction  allowing  compensation  for,  proper,    p.  23. 

Place  of  accident — when  conditions  prior  to  injury  incompetent 
p.  173. 

Reverse  lever — ^when  failure  to  furnish,  established,    p.  349. 

Rules — when  do  not  grant  immunity,     p.  349. 

Servant— when  chargeable  with  knowledge  of  danger,    p.  488. 

Vice-principal — ^when  master  liable  for  negligence  of.    p.  287. 

MEASURE  OF  DAMAGES. 

Dam4iges — when  error  to  refer  In  instructions  to  amount  of .   p.  221. 
Instruction — ^when,  as  to  measure  of  damages,  erroneous,    p.  221. 
Malicious  prosecution — ^what  proof  of  actual  damage  in  action  for. 
p.  411. 

MILLS. 


Public  grist  mtf/— what  not    p.  42. 
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MINES  AND  MINERS. 

JSine  examination — ^when  established,     p.  1. 

Place  of  accident — ^whexi  conditions  prior  to  injury  incompetent, 
p.  173. 

MINORS. 

Extra-hazardous  employment — when  recovery  sustained  in  action 
arising  by  reason  of.     p.  166. 

MORTGAGES. 

Decree  of  forecloaure—when  bill  will  not  sustain,     p.  339. 

when  premises  may  be  released  from  operation  of.    p.  478* 

Receiver — when  appointment  of,  improper,    p.  627. 
Subrogation — ^who  not  volunteer,     p.  11. 

MOTIONS   FOR   NEW  TRIALS. 

Finding  of  court — ^when  set  aside,     p.  384. 
Jury—whesa,  should  pass  on  case.     p.  263. 
Overruling — ^when  cannot  be  assigned  as  error,     p.  554. 
Passion — ^when  verdict  not  held  the  result  of.     p.  412. 
Time  for  preparation — right  as  to.     p.  604. 
Verdict — ^when  excessive,      p.  349. 

when  irregularity  of,  will  not  reverse,     p.  466. 

when  presumed  supported  by  the  evidence,    p.  138^ 

Verdicts— when  set  aside,    pp.  153,  603. 

when  not  disturbed,    pp.  90,  162,  321,  381,  636. 

when  not  excessive,     pp.  23,  75,  232,  361,  596. 

MOTIONS  IN  ARREST. 

What  reached  by,    p.  411. 

NEGUGENCE. 

Appliances — ^what  does  not  excuse  master  from  duty  to  exercise 
reasonable  care  with  respect  to.     p.  288. 

what  neglect  of  duty  of  master  to  furnish  reasonably  safe. 

p.  349. 

Assumed  risk — ^what  evidence  competent  upon  question  of.    p.  199u 

what  is.  p.  192. 

what  not.     p.  369. 

when  defense  of,  applies,    p.  298. 

when  defense  of,  sustained,     p.  488. 

when  injury  the  result  of.    p.  18. 

when  promise  of  master  to  repair,  does  not  prevent  operation 

of  doctrine  of.     p.  488. 

Burden  of  proof — when  carrier  has,  to  overcome  charge  of  negli- 
gence,    p.  181. 

Carrier  of  passengers — extent  of  obligation  of.     p.  332. 


Topical  Index.  679 


CoIIteion— when  proof  of,  does  not  raise  presumption  of  negligence. 

p.  481. 
Contributory  negligence — ^what  is.     p.  579. 
wliat  not;  in  action  for  killing  of  colt     p.  122. 

—  when  established,    pp.  303,  328. 

—  when  passenger  guilty  of.     p.  393. 

when  person  traveling  upon  public  street  not  guilty  of.     p. 

389. 

Crossings — ^instructions  as  to  duties  of  railroad  companies  at,  ap^ 
proyed.     p.  664.  • 

what  will  not  affect  obligations  of  owners  of  tracks  constitut- 
ing,   p.  554. 

Death  caused  J>y  alleged  wrongful  act — ^time  within  which  action  for^ 
must  be  commenced,    pp.  256,  284. 

Declaration — ^what  sufficient  proof  to  sustain  recovery  under,    p.  528» 

^xtrorhazardous  employment — ^what  does  not  excuse  employment  or 
child  at    p.  173. 

when  recovery  sustained  in  action  arising  by  reason  of.    p.  166.. 

Excessive  speed — ^when  evidence  tends  to  prove,     p.  182. 

Fellow^ervant  rule — ^when,  does  not  apply,    pp.  349,  369. 

when  instruction  as  to,  properly  refused,     p.  349. 

yellow^ervants — ^when  defense  of,  cannot  be  raised,    p.  23. 

when  question  as  to  who  are,  becomes  one  of  law.    p.  294. 

who  not    p.  199. 

who  may  be.     p.  294. 

Habits  of  care — ^when  evidence  of,  competent     p.  29& 

Instruction — ^when,  upon  negligence,  erroneous,      pp.  75,  627. 

Instruction  upon  negligence — held  prejudicial,    p.  554. 

/ury— when  question  of  negligence  must  be  submitted  to  the.    p.. 
527. 

Master — duty  of,  with  respect  to  employment  of  competent  serv- 
ants,   p.  278. 

Master  and  servant — how  complaint  of  latter,  and  promise  of  for- 
mer, may  be  made.     p.  310. 

Master's  command — ^when  servant  may  recover  when  injured  while? 
obeying,     p.  369. 

Master's  duty — ^to  control  appliances,    p.  199. 

Obstruction — ^when  corporation  maintaining,  on  public  street,  liable- 
for  injuries  resulting  from.     p.  389. 

Ordinary  care — ^how  question  of,  determined,    p.  389. 

what  not  incompatible  with  exercise  of.    p.  259. 

Overcrowding  of  cars — ^how  question  as  to  whether,  is  negligence^ 
determined,    p.  182. 

what  will  not  relieve  carrier  of  liability  from.    p.  527. 

Pain— when  instruction  allowing  compensation  for,  proper,    p.  23. 
Passenger-^nty  of  carrier  towards,    p.  181. 
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Passenger — ^llmit  of  liability  of  carrier  to.    p.  457. 

when  may  alight  from  car.     p.  361. 

when  carrier  not  guilty  of  negligence  towards,  who  was  about 

to  alight,     p.  456. 

when  not  guilty  of  contributory  negligence,    p.  317. 

Place  of  accident — ^when  conditions  prior  to  injury  incompetent 
p.  173. 

Railroad  crossings — duty  of  electric  railroad  company  at    p.  313. 

Recovery — what  essential  to,  in  action  charging  negligence,     p.  108. 

Reverse  lever — ^when  failure  to  furnish,  established,    p.  349. 

Right  of  recovery — ^instruction  as  to,  where  action  was  between  pas- 
senger and  carrier,  approved,     p.  182. 

plaintiff  cannot  shift  theory  of.    p.  536. 

Rtaes — ^when  do  not  grant  immunity.,    p.  349. 

Bervant — ^when  chargeable  with  knowledge  of  danger,     p.  488. 

Vice-principal — when  master  liable  for  negligence  of.    p.  287. 

What  not,    p.  579. 

NEGOTIABLE   INSTRUMENTS. 

Notes — what  evidence  of  payment  of.    p.  469. 

Ultra  vires — when  endorsement  of  note  by  corporation  not    p.  546. 

NEXT  FRIEND. 

Action — relation  of  next  friend  to.     p.  221. 

NOTICES. 

Change  of  ownership — ^what  not  notice  of.     p.  144. 
Injunction — ^what  essential  to  proper  issuance  of,  without  notice, 
p.  337. 

objections. 

Avail — when  objection  does  not.     p.  199. 

Availed  of — when  objection  cannot  be.    p.  152. 

General  objection — effect  of.     p.  152. 

Hypothetical  question — ^when  objection  to,  will  not  avail,      p.  221. 

Premature  suit — ^when  objection  of,  comes  too  late.     p.  411. 

Too  late — ^when  objection  comes,     p.  354. 

When  waived,     p.  S60. 

ORDERS. 

Alimony — ^when  order  fixing,  will  dot  be  reviewed  upon  the  facts. 

p.  422. 
Injunction — when,  lies  to  restrain  enforcement  of  ordinance,     p. 

436. 

ORDINANCE. 

Streets — ^what  city  not  authorized  to  do.     p.  494. 
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PARTIES. 

Amendntent—when  change  of  plaintiffs  unauthorized,     p.   284. 
Complainanta — ^when  all  parties  in  interest,  need  not  Join  as.     p. 

523. 
Trustees — ^when,  as  successors  to  original  trustees,  may  maintain 

action,     p.  148. 

PARTNERSHIPS. 

Copartnership — ^when  not  established,    p.  430. 
Partnership  lialHHtv — ^when  instruction  with  respect  to,  improperly 
given,    p.  430. 

PASSENGER  AND  CARRIER. 

Carrier  of  passengers — extent  of  obligation  of.     p.  332. 

Collision — ^when  proof  of,  does  not  raise  presumption  of  negligence, 
p.  481. 

Contributory  negligence — ^when  passenger  guilty  of.    p.  393. 

Excessive  speeds— when  evidence  tends  to  prove,      p.  182. 

Negligence — ^how  question  as  to  whether  overcrowding  of  cars  is, 
determined,    p.  182. 

when  carrier  has  burden  to  overcome  charge  of.     p.  181. 

when  carrier  not  guilty  of,  towards  passenger,  who  was  about 

to  alight  p.  456. 

when  question  of,  must  be  submitted  to  Jury.     p.  527. 

Overcrowding  of  cars — what  will  not  relieve  carrier  of  liability  from, 
p.  527. 

Passenger — duty  of  carrier  towards,     p.  181. 

— ^  limit  of  liability  of  carrier  to.     p.  457. 

when  may  alight  from  car.     p.  361. 

when  not  guilty  of  contributory  negligence,     p.  317. 

Right  of  recovery — ^Instruction  as  to,  where  action  was  between  pas- 
senger and  carrier,  approved,     p.  182. 

PAYMENT. 
Notes — ^what  evidence  of  payment  of.     p.  469. 

PERSONAL    INJURIES. 

Appliances— what  does  not  excuse  master  from  duty  to  exercise 

reasonable  care  with  respect  to.     p.  288. 
what  neglect  of  duty  of  master  to  furnish  reasonably  safe. 

p.  349. 
Assumed  risk — what  evidence  competent  upon  question  of.     p.  199. 

what  Is.    p.  192. 

what  not.     p.  369. 

when  defense  of  applies,    p.  298. 

when  defense  of,  sustained,      p.  488. 

when  injury  the  result  of.    p.  18. 


682  AppfjiTiATE  Coubts  of  Illinois. 

Aaaumed  risk — ^when  promise  of  master  to  repair,  does  not  prevent 
operation  of  doctrine  of.    p.  488. 

Carrier  of  passengers — extent  of  obligation  of.     p.  332. 
'  Co2li«ioii— when  proof  of,  does  not  raise  presumption  of  negligence, 
p.  48L 

Contributory  negligence — ^what  is.     p.  579. 

« when  established,     pp.  803,  328. 

when  passenger  guilty  of.     p.  393. 

when  person  traveling  upon  public  street  not  guilty  of.     p.. 

889. 

Crossings — ^instructions  as  to  duties  of  railroad  companies  at,  ap- 
proved,   p.  664. 

what  will  not  affect  obligations  of  owners  of  tracks  consti- 
tuting, p.  664. 

Custom — when  competent,     p.  360. 

Death  caused  by  alleged  wrongful  act — ^time  within  which  action  for^ 
must  be  commenced,    pp.  266,  284. 

Declaration — what  sufficient  proof  to  sustain  recovery  under,     p* 
628. 

Excessive  speed—vrhen  evidence  tends  to  prove,     p.  182. 

Extra-Tiazardous  employment — ^what  does  not  excuse  employment 
of  child  at.  p.  173. 

' when  recovery  sustained  in  action  arising  by  reason  of.    p.  166. 

Felloto-servant  rule — when,  does  not  apply,     pp.  349,  369. 

' when  instruction  as  to,  properly  refused,      p.  349. 

Feliow-servants — ^when  defense  of,  cannot  be  raised,     p.  23. 

when  question  as  to  who  are,  becomes  one  of  law.     p.  294. 

who  may  be.    p.  294. 

who  not      p.  199. 

Habits  of  care — ^when  .evidence  of,  competent,     p.  298. 

Master — duty  of,  with  respect  to  employment  of  competent  serv- 
ants,   p.  278. 

Master  and  servant — ^how  complaint  of  latter,  and  promise  of  for- 
mer, may  be  made.     p.  310. 

Master*s  command — when  servant  may  recover  when  injured  while 
obeying,      p.   369. 

Master's  duty — to  control  appliances,     p.  199. 

Mine  examination — when  established,     p.  1. 

Negligence — how  question  as  to  whether  overcrowding  of  cars  is, 
determined,    p.  182. 

instruction  upon,  held  prejudicial,      p.   664. 

what  not      p.  679. 

•^—  when  carrier  not  guilty  of,  towards  passenger,  who  was  about 
to  alight     p.  466. 

-—  what  essential  to  recover  in  action  for  damages  charging,    p. 
108. 
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negligence — ^when  carrier  has  burden  to  overcome  charge  ot    p.  181. 
— -  when  instruction  upon,  erroneous,     pp.  75,  527. 

when  question  of,  must  be  submitted  to  Jury.     p.  527. 

{>hBtruction — when  corporation  maintaining,  on  public  street,  liable 

for  injuries  resulting  from.    p.  389. 
Ordinary  core--e8sential  to  recoveryi  in  action  for  personal  injuries. 

p.  393. 
^—  how  question  of,  determined,     pp.  889,  893. 
«-^-  what  not  incompatible  with  exercise  of.     p.  259. 
Pain — ^when  complaints  of,  proper,    p.  361. 

when  instruction  allowing  compensation  for,  proper,     p.  23. 

PoMengeT'-Wmit  of  liability  of  carrier  to.     p.  457. 

when  may  alight  from  car.    p.  361. 

when  not  guilty  of  contributory  negligence,     p.  317. 

Place  of  acciifent— when  conditions  prior  to  injury  incompetent     p. 

178. 
Railroad  crostings-^Mty  of  electric  railroad  company  at    p.  313. 
Reverse  letter—when  failure  to  furnish,  established,    p.  349. 
Right  of  recovery — instruction  as  to,  where  action  was  between 

passenger  and  carrier,  approved,     p.  182. 

plaintiff  cannot  shift  theory  of.     p.  536. 

Rules — ^when  competent  upon  charge  of  negligence,     p.  361. 

when  do  not  grant  immunity,      p.  849. 

iSfervant— when  chargeable  with  knowledge  of  danger,     p.  488. 
Tice^principal — ^when  master  liable  for  negligence  of.     p.  287. 

PERSONAL  PROPERTY. 

Poaaessian — effect  of.      p.  6. 

when  will  not  sustain  levy.     p.  58. 

Sale  and  delivery — how  proof  of,  made.     p.  629. 

PUBLIC  GRIST  MILL. 

What  not.    p.  42. 

PLEADING. 

Aaaumpait — when  lies.     p.  116. 

Bill  of  particulars— 'When  omissions  in,  immaterial,    p.  61. 

Cause  of  action — ^when  survives,     p.  588. 

Damages — when  failure  to  claim,  at  conclusion  of  declaration,  can- 
not be  taken  advantage  of.     p.  6. 

Declaration — effect  of  averment  of  damage  at  conclusion  of.     p.  411. 

how  considered  when  tested  by  demurrer,     p.  132. 

how  construed,     p.  182. 

when  does  not  set  up  cause  of  action,     p.  132. 

when  not  obnoxious  to  demurrer.  .  p.  485. 

2fev)  cause  of  action — ^what  will  not  aid  in  determination  of  ques- 
tion as  to  whether  additional  counts  set  up.    p.  566. 
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New  cause  of  action — when  additional  counts  do  not  set  up.    p.  209. 

when  additional  counts  set  up.    p.  566. 

Next  friend — relation  of,  to  action,      p.  221. 

Parties — when  all,  in  interest,  need  not  Join  as  complainants,     p. 

.   623. 
Variance — cannot  be  first  raised  on  appeal,     pp.  75,  158. 

clerical  errors  do  not  constitute,     p.  603. 

when  does  not  exist,     p.  169. 

PLEDGES.  ^ 

Assignment — ^how  character  of,  as  security,  established,     p.  272. 

PRACTICE. 

Abatement — right  of  defendant  to  prevent      p.  588. 

Abstract — effect  of  failure  to  abstract  matter  relied  upon  as  error. 

p.  412. 

what  required  by  rule.     p.  206. 

when  imperfect,     p.  206. 

AlimMip — ^when  order  fixing,  will  not  be  reviewed  upon  the  facta. 

p.  422. 
Amended  transcript — when  cures  technical  defect     p.  608. 
Amendment — when  change  of  plaintiffs  unauthorized,     p.  284. 

when  imposition  of  terms  proper,     p.  163. 

Bill  of  complaint— when  properly  dismissed,     p.  645. 

Bill  of  exceptions— 'WhBt  may  be  reviewed  notwithstanding,  does  not 

purport  to  contain  all  the  evidence,     p.  678. 
when,  sufficiently  states  evidence  to  Justify  review  of  errors 

assigned  upon  instructions,     p.  578. 
Bill  of  particulars — when  not  part  of  record,     p.  629. 

when  omissions  in.  Immaterial,     p.  61. 

Cause  of  action — ^when  survives,     p.  588. 

Certificate  of  evidence — ^what  does  not  constitute,     p.  86. 

Continttance— engagement  of  counsel  not  absolute  ground  for.     p. 

523. 
Costs — ^when  apportionment  of,  not  reviewed,     p.  611. 
Damages — ^when  failure  to  claim,  at  conclusion  of  declaration,  can- 
not be  taken  advantage  of.    p.  6. 
Declaration — ^how  considered  when  tested  by  demurrer,     p.  182. 

when  not  obnoxious  to  demurrer,    p.  485. 

Decree  of  foreclosure-^irhen  bill  will  not  sustain,     p.  339. 

Decree — when  evidence  need  not  be  preserved  in  order  to  support 

p.  422. 
Equitu— extent  of  relief  granted  by.      p.  126. 
Erroneous  exclusion  of  evidence — when  will  not  reverse,    p.  604 
Errors — ^when  deemed  waived,      p.  152. 

when  cannot  be  reviewed,     p.  466. 

when  cannot  be  urged  on  appeal,     p.  266. 
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Brrarg — ^when  party  cannot  ayail  of.    p.  209. 

when  party  estopped  to  assign,    p.  209. 

Exception* — when  not  considered  on  appeal,    p.  €11. 

Final  order—what  is.      p.  688. 

Findinff  of  chancellor — when  not  disturbed,     p.  112. 

Finding  of  court — ^when  cannot  be  reviewed  as  to  matters  of  fact 

p.  89. 

when  set  aside,    p.  384. 

Hearinff — ^may  be  had  upon  original  bill,  notwithstanding  cross-bill 

not  at  issue,     p.  623. 
Hypothetical  question — ^when  objection  to,  will  not  avail,     p.  221. 
Injunction — what  essential  to  proper  issuance  of,  without  notice. 

p.  337. 
Jnjunctional  order — ^when  not  appealable,      p.  344. 
Instruction — ^when  errors  in,  will  not  reverse,      p.  578. 
Interlocutory  order — from  what,  appeal  does  not  lie.    p.  653. 
Judgment — fermal  error  in,  will  not  reverse,     p.  259. 

when  form  of,  will  not  reverse,     p.  313. 

Jurisdiction — ^when  Circuit  Court  has,  at  particular  term.     p.  325. 

Jury — ^when,  should  pass  on  case.     p.  263. 

Motion  for  new  trial — right  as  to  time  to  prepare  for.     p.  604. 

when  overruling  of,  cannot  be  assigned  as  error,     p.  554. 

Motion  in  arrest — ^what  questions  reached  by.     p.  411. 
New  cause  of  actiotir-^when  additional  counts  set  up.     p.  566. 
Next  friend — relation  of,  to  action,     p.  221. 
Objection — effect  of,  where  general,      p.  152. 

when,  cannot  be  availed  of.     p.  152. 

when  comes  too  late.    p.  354. 

when  does  not  avail  on  appeal,     p.  199. 

when  waived,    p.  360. 

Passion — ^when  verdict  not  held  the  result  of.    p.  412. 

Premature  suit — when  objection  of,  comes  too  late.     p.  411. 

Propositions  of  law— eHect  of  absence  of.    p.  39. 

Reinstatement — when  discretion  in  refusing,  not  abused,    p  465. 

Remarks  of  court — ^when  exception  to,  sufficient,    p.  430. 

Right  of  action — when  does  not  survive,     p.  475. 

Right  of  recovery — ^plaintiff  cannot  shift  theory  of.    p.  536. 

Scire  facias — ^when  Issuance  of,  proper,     p.  588. 

Special   interrogatories — ^when    giving   by    court   without    previous 

submission  to  counsel,  not  error,     p.  536. 
Special  interrogatory — ^when  does  not  relate  to  ultimate  fact     p.  199. 
Status  quo — propriety  of  court  in  maintaining,     p.  344. 
Variance^— cannot  be  first  raised  on  appeal,     p.  153. 

clerical  errors  do  not  constitute,     p.  603. 

when  does  not  exist     p.  169. 

Verdict — ^when  amendment  of,  by  court,  proper,     p.  6. 
when  excessive,     p.  349. 
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Verdict — ^when    irregularity  of,  will  not  reverse,    p.  486. 
Verdicts — ^when  not  disturbed,    pp.  90,  162,  321,  381,  636« 

when  set  aside,     pp.  153,  603. 

Writ  of  error — ^when  dismissed,     p.  466. 

PRESUMPTIONS. 

<!oni8ion — ^when  proof  of,   does  not  raise  presumption  of  negligence. 

p.  481. 
<!ontract — ^when  presumed  supported  by  the  evidence,     p.  138. 
President — ^when  authority  of,  presumed,     p.  546. 
Mister  state — ^presumpton  as  to  law  of.     p.  241. 

PRINCIPAL  AND  AGENT. 

Agencu — ^termination  of,  held  not  established,     p.  629. 

when  established,    p.  629. 

Agent — ^when  forfeits  right  to  compensation,     p.  502. 

when  represents  company,    p.  98. 

Power  of  attomeu — extent  of  authority  to  fill  blanks  in  assignment 

of  salary,     p.  99. 
President — ^when  authority  of,  presumed,     p.  546. 
Public  offlciah-'wheii  cannot  bind  city.    p.  642. 

PROMISSORY  NOTES. 

Notes — ^what  evidenoe  of  payment  of.     p.  469. 

Ultra  vrres — ^when  endorsement  of  note  by  corporation  not    p.  646. 

PROPOSITIONS  OP  LAW. 

Absence — effect  of.     p.  39. 

RAILROADS. 

<farner  of  passengers — extent  of  obligation  of.     p.  832. 

Collision — ^when  proof  of,  does  not  raise  presumption  of  negligence. 

p.  481. 
Crossings — ^instructions    as    to   duties    of   railroad    companies    at, 

approved,    p.  664. 
Fence— what  does  not  establish  liability  of  company  for  failure  to. 

p.  122. 
Negligence — ^how  question  as  to  whether  overcrowding  of  cars  is, 

determined,    p.  182. 

when  carrier  has  burden  to  overcome  charge  of.     p.  181. 

Overcrowding  of  car»— what  will  not  relieve  carrier  of  liability  from. 

p.  527. 
Passenger — duty  of  carrier  towards    p.  181. 

limit  of  liability  of  carrier  to.    p.  467. 

when  may  alight  from  car.     p.  361. 

when  not  guilty  of  contributory  negligence,     p.  317. 

:Railrpad  crossings—^ty  of  electric  railroad  company  at     p.  S18. 
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Right  of  recovery — instruction  as  to,  vrhere  action  was  between 
passenger .  and  carrier,  approved,      p.  182. 

RECEIVERSHIP. 
Appointment — when  Improper,     p.  627. 

RELEASES. 

Avoided — how  effect  of  release,     p.  238. 
Instruction — should  not  ignore  release,     p.  238. 

REPLEVIN. 

Abatement — order  decreeing,  improper,     p.  588. 
Bond — when  sheriff  need  not  bring  two  suits  on.     p.  6. 
Jurisdiction — when  Justice  has,  of  action  of  replevin,    p.  206. 

RES  JUDICATA. 

Bond — what  not  res  judicata  in  action  under  Dram-shop  Act  upon. 

p.  79. 
Former  adjudication — ^what  does  not  affect  bar  of.     p.  645. 
When  appears,    p.  645. 

SALES. 

Sale  and  deliveru — how  proof  of,  made.     p.  629. 

SCIRE  FACIAS. 

Issuance — when  proper,    p.  588. 

SLANDER  AND  LIBEL. 

Lihel — what  does  not  constitute,     p.  265. 

when  instructions  in  action  for,  erroneous,     p.  265. 

SPECIAL    INTERROGATORIES. 

Submission  to  counsel — when  giving  of  special  interrogatories  by 

court  without  previous,  not  error,     p.  536. 
Ultimate  fact — when  special  interrogatory  does  not  relate  to.      p. 

199. 

STATUTE  OF  FRAUDS. 

Written  promise — when  established,      p.  61. 

STATUTE  OF  LIMITATIONS. 

Acknowledgment  of  indebtedness — effect  of.      p.  384. 

Death  caused  by  alleged  wrongful  act — time  within  which  action  for, 
must  be  commenced,     pp.  256,  284. 

Vew  cause  of  action — ^what  will  not  aid  in  determination  of  ques- 
tion as  to  whether  additional  counts  set  up.    p.  566. 

— —  when  additional  counts  do  not  set  up.     p.  209. 
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New  cause  of  action — when  additional  counts  set  up.    p.  566. 
Personal  obligation — when  arises  upon  order  placed  in  name  of  an- 
other,   p.  384. 
Will  contest — when  must  be  instituted,     p.  196. 

STATUTORY  CONSTRUCTION. 

.California  law — construction  placed  upon.     p.  347.    . 
C/iiZ({ren— construction   of   statute   prohibiting   employment  of,   at 
particular  work.    p.  173. 

STREETS  AND  ALLEYS. 

City — what  not  authorized  to  do.    p.  494. 

SUBROGATION. 

Oumer  of  land — who  not,  for  purposes  of  subrogation,     p.  11. 
Volunteer — who  not.     p.  11. 
Who  entitled  to,    p.  11. 

SURETYSHIPS. 

Guaranty — ^what  prima  facie  evidence  of  consideration  for.    p.  354. 
what  sufficient  consideration  to  support,      p.  355. 

SURVIVAL  OF  ACTIONS. 

Cause  of  action — when  does  not  survive,    p.  475. 
when  survives,     p.  588. 

TITLE. 

Personal  property— etiect  of  possession  of.     p.  6. 

TORTS. 

Negligence— wha.t  essential  to  recover  in  action  for  damages  charg- 
ing,    p.  108. 

TRANSCRIPT    OF   RECORD. 
Bill  of  particulars — ^when  not  part  of  record,     p.  6*29. 

TRIALS. 

Engagement  of  counsel — not  absolute  ground  for  continuance,     p. 

523. 
Hearing — may  be  had  upon  original  bill,  notwithstanding  cross-bUl 

not  at  issue,    p.  523. 
Jury — ^when,  should  pass  on  case.     p.  263. 
Premature  suit — when  objection  of,  comes  too  late.     p.  411. 
Rebuttal — when  action  of  court  in  permitting  evidence  in,  will  not 

be  reviewed,     p.  232. 
Remarks  of  court — when  exception  to,  sufficient,     p.  430. 
Right  of  recovery — plaintiff  cannot  shift  theory  of.     p.  536. 
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TRUST  DEEDS. 

Decree  of  foreclosure — ^when  bill  will  not  sustain,     p.  339. 

when  premises  may  be  released  from  operation  of.     p.  478. 

Subrogation — ^who  not  volunteer,     p.  11. 

TRUSTS. 
trustees — ^what  does  not  defeat  right  to  recover  upon  lease,     p.  148 

YARIANCKS. 

Appeal— variance  cannot  be  first  raised  on.    pp.  75,  153. 
Clerical  errors — when  do  not  constitute  variance,    p.  603. 
When  does  not  exist,    p.  169. 

VERDICTS. 

Amendment — when  proper,     p.  6. 

Finding  of  court — ^when  cannot  be  reviewed  as  tx>  matters  of  fact. 

p.  39. 
Jrregularitp — ^when  will  not  reverse,     p.  485. 
Motion  for  new  *rtaZ— right  as  to  time  to  prepare  for.     p.  604. 

when  overruling  of,  cannot  be  assigned  as  error,     p.  554. 

Passion — when  verdict  not  held  the  result  of.    p.  412. 

Supported  by  evidence — ^whea  verdict  presumed,     p.  138. 

When  excessive,    p.  349. 

When  not  disturbed,    pp.  90,  162,  821,  381,  536. 

When  not  excessive,    pp.  23,  76,  232,  361,  595. 

When  set  aside,    p.  153, 

WAGES. 

Assignee — ^when  cannot  recover  wages,    p.  99. 
Power  of  attorney — extent  of  authority  to  fill  blanks  in  assignment 
of  salary,     p.  99. 

WAIVER. 

Errors — ^when  deemed  waived,    pp.  6,  152. 
Evidence — when  competent  to  show  waiver,     p.  152. 
Objection — ^when  waived,     p.  360. 

WILLS. 

Clerical  help — right  of  executors  to  employ,     p.  611. 
Executors — no  power  to  conduct  business,     p.  610. 

no  right  to  sell  on  credit     p.  611. 

power  of,  before  probate,     p.  508. 

right  of,  to  compensation,     p.  611. 

when  interest  chargeable  against,     p.  611. 

when  Jointly  liable  as  wrong-doers,    p.  611. 

when  responsible  to  estate,     p.  610. 
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Win  contest^how  right  of,  conferred,    p.  196. 

what  law  governs,     p.  196. 

when  must  be  Instituted,     p.  196. 

WITNESSES. 

Competent — ^wife  of  next  friend,    p.  221. 

Credibility  of  tc^tnesses — ^when  instruction  upon,  erroneous,    p.  169. 

Incompetent — when  witness  is.      p.  83. 

Next  friend — relation  of,  to  action,     p.  221. 

WRITS  OF  ERROR. 

Dismissed — when  writ  of  error,     p.  466. 

Habeas  corpus — when  writ  of  error  lies  to  review  Judgment  in. 
p   497. 
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